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1.  Specific  Performance— ^^«i/y  Pleading—Admissions  of  Ans- 

wer— Statute  of  Frauds, 

If  an  answer  admits  an  oral  contract  for  the  sale  of  land,  the 
same,  or  substantially  the  same,  as  that  alleg-ed  in  a  bill,  and   e64 
the  statute  of  frauds  is  not  relied  upon  as  a  defense,  no  proof  of   *^* 
the  contract,  or  of  delivery  of  possession  under  it,  is  required,  and 
no  writing  is  required  to  attest  the  contract,     (p.  2). 

2.  Specific  Performance— C?ra/  Contract— Recission  of  Oral  Con- 

tract— Possession. 

A  contract,  written  or  oral,  for  the  sale  of  land,  may  be  orally 
rescinded;  but  mere  oral  recission  does  not  devest  the  party  of  his 
estate,  or  bar  him  of  specific  performance,  without  destruction  of 
the  written  contract,  or,  if  oral,  surrender  of  possession,  (p.  3). 
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3.  Specific  Performance — Oral  Contract — Waiver— Possession, 

Oral  waiver  or  abandonment  of  an  oral  contract  for  the  pur- 
chase of  land  will,  in  equity,  defeat  specific  performance  asked 
by  the  purchaser,  if  possession  be  surrendered  to  the  vendor,  but 
not  otherwise,     (p.  4). 

• 

4.  Specific  Performance — Oral  Contract — Waiver — Conversations, 

An  oral  waiver  of  a  contract,  oral  or  written,  to  defeat  specific 
performance  sought  by  the  purchaser,  must  be  clear,  positive, 
and  above  suspicion,  and,  besides,  cannot  be  proven  by  mere 
loose,  casual  conversation,     (p.  4). 

Appeal  from  Circuit  Court,  Wetzel  County. 
Bill  by  Thomas  M.  Cunning-ham  ag-ainst  Thomas  Cun- 
ningham.    Decree  for  plaintiff.     Defendant  appeal^. 

Affirmed, 

W.  S.  Wiley  and  E.  O.  Keifer,  for  appellant. 
Thos.  p.  Jacobs,  for  appellee. 

Brannon,  Judge: 

This  is  a  chancery  suit  in  the  circuit  court  of  Wetzel 
County  by  Thomas  M.  Cunningham  against  Thomas  Cun- 
ningham to  enforce  specific  performance  of  an  oral  contract 
for  the  sale  of  land,  in  which  a  decree  for  the  plaintiff  was 
made,  from  which  the  defendant  appealed. 

Counsel  for  defendant  argues  the  case  as  if  there  were 
no  contract  of  sale,  on  the  idea  that  the  contract  alleged  in 
the  bill  is  not  the  same  as  that  proven  or  admitted  in  the 
answer.  The  bill  sets  out  an  oral  contract,  and  the  answer 
admits  it,  and  does  not  rely  on  the  statute  of  frauds  as  a 
defense,  and  therefore  there  is  no  need  of  proof  of  the 
contract  or  of  a  writing  to  show  it.  Barieit  v.  McAllister^ 
33  W.  Va.  738,  .(11  S.  E.  220) ;  9  Enc.  PI.  &  Prac.  713.  Of 
course,  the  contract  admitted  must  not  be  a  substantially 
different  one  from  that  alleged  in  the  bill,  to  apply  the 
above  rule.  There  is  no  such  substantial  difference  in  this 
case.  The  bill  states  the  sale  of  the  land  on  certain  terms, 
and  the  answer  admits  it  as  so  stated;  the  only  difference 
being  that  the  bill  says  that  the  defendant  was,  within  a 
reasonable  time,  to  make  a  deed  retaining  a  lien  for  de- 
ferred purchase  money,  while  the  answer,  admitting  the 
sale  and  its  terms,  says  an  executory  contract  was  to  be 
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made,  and  a  deed  on  payment  of  purchase  money.  What 
difference  to  either  party  by  what  form  of  written  instru- 
ment the  sale  was  to  be  shown?  A  deed  with  a  lien  was  just 
as  safe  to  the  vendor,  and  important  to  the  vendee,  as  con- 
ferring at  once  legal  title,  enabling  him  to  sell,  and  telling 
the  world  what  lien  rested  on  the  land,  and  avoiding  the 
necessity  of  suit  to  get  a  deed  in  case  of  death  or  refusal 
of  the  vendor  to  make  the  deed.  The  land  is  in  the  oil 
region,  where  such  a  deed,  to  show  title,  would  be  material 
to  the  plaintiff,  and  justify  him  in  insisting  upon  it,  if  such 
was  the  contract.  The  important  question  is  whether 
there  was  a  contract  or  not,  and  its  terms,  not  the  form  of 
writing  manifesting  it.  Defendant  says,  also,  that  the 
contract  was  that  the  plaintiff  was  not  to  cut  timber.  This 
is  not  stated  in  the  bill,  but  it  does  not  make  a  material 
difference,  as  equity  would  enjoin  cutting  timber,  whether 
so  agreed  or  not,  if  it  depreciated  the  vendor's  security  for 
his  money.  The  difference  in  the  contract  as  stated  in 
bill  and  answer  being  immaterial,  it  is  no  bar  to  specific 
prefor,mance.     Barrett  v.  McAllister^  supra. 

The  plaintiff  took  possession  of  the  land.  Defendant 
says  that  he  did  so  as  tenant,  not  under  the  said  oral  con- 
tract. This  would  raise  the  question  whether  mere 
remaining  in  possession  after  the  contract  could  be  consid- 
ered as  delivery  of  possession  required  by  equity  to  make 
an  oral  contract  good,  as  likely  it  would  be;  but  this 
question  does  not  arise,  because  .the  contract  is  admitted, 
and  the  statute  of  frauds  is  not  relied  upon,  and  neither  a 
writing,  nor  evidence  of  delivery  of  possession  to  take  its 
place,  is  required.  Besides,  the  evidence  of  plaintiff  that 
he  took  possession  first  under  the  contract  of  sale  conflicts 
with  that  of  the  defendant,  that  possession  was  first  taken 
as  tenant,  and  we  would  not  reverse  the  circuit  court 
under  this  head. 

Another  defense  is  that  the  contract  was  orally  rescinded, 
or,  I  should  rather  say,  waived,  renounced,  or  abandoned, 
by  plaintiff,  as  there  surely  is  no  definite  contract  of  recis- 
sion.  Counsel  for  the  plaintiff  takes  the  position  that  a 
contract  of  recission,  or  a  waiver  of  the  sale  contract,  is 
not  valid  unless  executed  by  a  surrender  of  possession.  I 
think  this  is  so.     There  was  no  surrender  of  possession, 


4  Cunningham  v.  Cunninoham.  [46 

nor  anything  further  than   mere  words.     The  contract 
vested  an  equitable  title  in  the  plaintiff,  and  he  could  not  de- 
vest himself  of  it  by  mere  word  of  mouth,  unaccompanied 
by  the  surrender  of  possession,  any  more  than  an  oral  sale 
can  be  enforced  unless  accompanied  by  delivery  of  posses- 
sion.     There  is  no  doubt  but  that  an  executorv  contract 
for  the  sale  of  the  land,  whether  written  or  oral,  can  be 
rescinded  or  waived,  inequity  by  word  of  mouth,  if  i)os- 
session  be  given  up,  or  the  writing  be  destroyed,  but  not 
without  something  done  by  way  of  execution  of  the  rescis- 
sion or  waiver.  Beggs  v.  Bodkin,  32  W.  Va.  566  (9  S.  E.891 ) ; 
Straleyv.  Perdue,  33  W.  Va.  375,  (10  S.  E.  780) ;  Fry,  Spec. 
Perf.  §  691;  Wat.  Spec.  Perf.  Cont.  §386.    But  such  verbal 
recission  or  waiver,  because  it  is  merely  verbal,  must  be 
clear,  positive,  and  above  suspicion,  and  it  must  be  proven 
not  by  mere  loose  conversation.     '*The  court  requires  as 
clear  evidence  of  the  waiver  as  of  the  existence  of  the  con- 
tract itself.     Abandonment  of  a  contract,  according  to  the 
law  of  this  court,  is  a  contract  in  itself."     And,  accord- 
ingly, "loose  conversation,  which  was  alleged  as  a  waiver 
of  a  contract  for  a  lease,  was  held  not   to  amount  to  a  new 
contract."     Fry,   Spec.   Perf.  §   698;   Falls  v.   Carpenter^ 
28  Am.  Dec.  593.     "Declarations  of  a  vendee,  aftfer  entry 
and  valuable  improvements,  that  he  would  throw   up  his 
article,  and  hold  as  tenant  to  his  vendor,  his  possession 
continuing  as  before,  are  insufficient  to  devest  his  interest. " 
Bowser  v.  Cravener^  56  Pa.  St.  132.     Just  so  is  this  case. 
This  sale  was  made  in  April,  1889;  and  plaintiff  took  posses- 
sion,  made   considerable  improvements,   cleared    ten    to 
fifteen  acres  of  land,  and  paid  taxes,  and  was  still  in  pos- 
session when  he  brought  this  suit  in  January,  1897.     The 
waiver  alleged  was  in  March,  1892.     Why  did  defendant  let 
the  plaintiff  remain  in  possession  five  years,  paying  no 
rent,  if  there  was  such  waiver  or  recission?     Plaintiff  paid 
two  hundred  and  thirtv  dollars  on  the  one  thousand  dollars 
purchase  money.     The  parties  engaged  in  a  quarrel  or  dis- 
agreement,owing  to  the  defendant's  forbidding  the  plaintiff 
from  cutting  timber,  and,  they  casually  meeting  at  a  lum- 
ber shanty,  the  defendant,  as  he  states  it,  wanting  more 
pay  on  the  land,  asked  plaintiff  what  he  was  going  to  do 
about  it,  and  said  that  they  had  better  ^vi  it  up,  and  had 
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better  get  writings  drawn;  and  plaintiff  replied  that  he 
had  no  fixing  to  do,  but  was  going  to  give  the  land  up,  as 
the  defendant  would  not  let  him  cut  timber,  and  the 
defendant  consented.  There  is  some  evidence  of  loose, 
casual  declarations  made  by  plaintiff  on  other  occasions  to 
third  parties  to  the  effect  that  the  defendant  would  not  let 
him  cut  timber  to  help  him  pay  for  the  land,  and  that  the 
defendant  could  take  his  land.  Of  course,  these  declara- 
tions, made  to  third  parties  when  the  defendant  was  not 
present,  cannot  be  considered  a  contract  of  waiver,  and 
can  only  go  in  corroboration  of  the  defendant's  version  of 
^  what  took  place  at  the  lumber  shanty.  The  witnesses 
differ  materially  as  to  the  words  and  import  of  that  con- 
versation at  the  lumber  shanty,  showing  how  unsafe  it  is 
to  go  upon  loose  conversations  in  grave  matters,  which  the 
statute  of  frauds  sought  to  have  put  in  written  memorial. 
The  plaintiff  squarely  denies  that  he  said  he  would  give  up 
the  land,  and  says  that  when  asked  by  his  uncle,  the  defen- 
dant, what  he  was  going  to  do  about  paying,  replied  that 
he  would  do  nothing  more  till  a  deed  was  executed.  The 
evidence  is  materially  conflictive  as  to  the  declarations  of 
plaintiff  as  to  abandonment  of  the  contract,  and,  the  circuit 
court  having  found  against  it,  we  cannot  reverse  the  decree. 
I  am,  how^ever,  free  to  say,  under  the  law  above  given,  that 
this  loose  conversation,  taken  even  as  the  defendant  claims 
it,  is  not  sufficient  to  cancel  the  contract  and  destroy 
defendant's  vested  interest.  The  declarations  were  likely 
only  angry  declarations  when  the  plaintiff  was  worried 
and  excited  about  his  uncle's  refusal  to  let  him  cut  timber, 
even  if  we  take  them  for  the  most  they  are  worth  under 
the  defendant's  statement  of  those  declarations.  People 
must  put  their  contracts  and  cancellations  of  contracts  in 
writing,  and  not  expect  courts  to  act  on  loose  conversa- 
tions, related  differently  by  different  witnesses,  especially 
where  the  burden  is  on  him  who  pleads  that  a  once  valid 
contract  has  been  annulled  by  a  subsequent  agreement  or 
waiver  to  show  the  same  clearlv. 

The  plaintiff  explains  his  delay  of  payment  by  the  defend- 
ant's neglect  to  make  a  deed.  It  was  the  duty  of  defend- 
ant to  execute  such  deed.  Clark  v.  Gordon^  35  W.  Va. 
736,  (14  S.  E.  255).     The  decree  required  the  defendant  to 
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convey  the  land  on  payment  of  one  thousand  one  hundred 
and  twenty  dollars  and  thirty-five  cents,  the  amount  unpaid 
and  due  at  the  date  of  the  decree,  and  a  reservation  of  lien 
to  secure  what  was  thereafter  to  become  due.  Regarding 
the  decree  as  right,  we  affirm  it. 

Affir^ned. 


CHARLESTON. 
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Davis  v,  Webb. 

Submitted  September  20,  1898— Decided  March  18,  1899. 

1.  Supreme  Court  of  Aw^ki^s— Jurisdiction — Detinue. 

In  an  action  of  detinue  for  the  recovery  of  specific  personal 
property,  the  damages  recovered  for  the  detention  of  the  prop- 
erty will  be  added  to  the  alternative  value,  named  in  the  judg"- 
ment,  of  the  property  recovered,  in  deciding-  the  question  of  juris- 
diction in  this  Court,  under  s.  4,  c.  113,  of  the  Code.     (p.  8) . 

2.  Appeal — Instructions — Reversal— Error, 

Whenever  a  correct  instruction  is  refused,  the  judgment  will 
be  reversed,  unless  the  appellate  court  can  see  from  the  whole 
record  that,  even  under  correct  instructions,  a  different  verdict 
could  not  have  been  rightly  found,  or  unless  it  is  able  to  perceive 
that  the  erroneous  ruling  of  the  court  could  not  have  influenced 
the  jury.     (p.  11). 

3.  Instructions— ^rr(?r. 

It  is  the  plain  duty  of  a  trial  court,  when  asked  to  do  so  by 
either  party,  to  instruct  the  jury  on  questions  of  law  involved  in 
the  case,  when  it  can  thereby  aid  them  in  reaching  a  right  con- 
clusion and  proper  verdict,     (p.  12) 

Appeal  from  Circuit  Court,  Kanawha  County. 
Action  by  Jane  Davis  against  B.  H.   Webb.     Judgment 
for  plaintiflF.     Defendant  appeals. 

Reversed, 
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Flournoy,  Price  &  Smith  and  McWhorter  &  Loewen- 
STEiN,  for  appellant. 

J.  W.  Kennedy,  for  appellee. 

McWhorter,  Judge: 

Jane  Davis  brought  her  action  of  detinue  on  the  22d  day 
of  July,  1897,  before  Justice  George  Ritter,  against  B.  H. 
Webb,  to  recover  two  oxen,  **Buck"  and  "Bright,"  of  the 
value  of  thirty-seven  dollars  and  fifty  cents  each,  and  one 
yoke  and  bows,  of  the  value  of  one  dollar  and  seventy-five 
cents,  and  claiming  one  hundred  dollars  damages  for  the 
detention  thereof.  The  case  was  tried  on  the  general 
issue  by  the  justice  August  6th,  and  judgment  rendered 
for  the  plaintiff  for  the  property,  or  the  alternative  value 
thereof,  seventy-five  dollars  and  fifty-six  cents,  and  fifteen 
dollars  and  six  cents  damages,  when  defendant  appealed 
the  case  to  the  circuit  court  of  Kanawha  County;  and  on  the 
2nd  day  of  November,  1897,  the  case  was  tried  before  a 
jury  of  six  upon  the  same  pleadings,  and  the  jury  found 
for  the  plaintiff,  and  ascertained  the  value  of  the  property 
to  be  thirty-seven  dollars  and  fifty  cents  for  each  ox,  and 
one  dollar  for  the  yoke  and  bows,  aggregating  seventy-six 
dollars,  and  sixty  dollars  damages  for  the  detention  of  the 
property.  Defendant  moved  the  court  to  set  aside  the 
verdict  because  it  was  contrary  to  the  law  and  the  evidence, 
and  grant  him  a  new  trial,  which  motion  the  court  over- 
ruled, to  which  ruling  of  the  court  defendant  excepted;  and 
the  court  entered  judgment  upon  said  verdict  against  said 
defendant  for  the  property,  and  against  defendant  and  B. 
H.  Newcomer,  J.  E.  Chilton,  I.  Bryan,  and  J.  H.  Robinson 
for  the  said  seventy-six  dollars,  the  alternative  value  of  the 
property,  and  said  sum  of  sixty  dollars  damages  so  ascer- 
tained and  assessed  by  the  jury.  On  the  trial  of  the  case, 
defendant  took  two  bills  of  exceptions,  which  were  duly 
signed  and  made  a  part  of  the  record;  the  first  excepting 
to  the  ruling  of  the  court  in  refusing  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial,  which  bill  set  out  all  the 
evidence  in  the  case;  the  other  excepting  to  the  ruling  of 
the  court  in  refusing  to  give  to  the  jury  instructions  num- 
bered one  to  six,  inclusive,  asked  by  defendant.  Defendant 
obtained    a  writ  of  error  and  supersedeas^  assigning   as 
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errors  the  court's  refusal  to  set  aside  the  verdict  and  grant 
a  new  trial,  rendering  judgment  upon  said  verdict,  and  in 
refusing  to  give  to  the  jury  the  instructionns  asked  by 
defendant,  to  the  prejudice  of  his  rights. 

The  first  question  to  be  settled  is  the  jurisdiction  of  this 
Court  in  the  case.  Appellee  insists  that  the  only  matter 
in  controversy  in  the  case  is  the  specific  property  sued  for, 
or  its  alternative  value,  and  cites  Elliott,  App.  Proc.  §  66, 
quoting  the  last  clause:  *'This  is  so  for  the  reason  that 
the  paramount  issue  is  that  of  the  right  to  the  ownership 
or  to  the  possession  of  the  specific  personal  property;  and 
damages,  whatever  their  amount,  constitute  a  mere  inci- 
dent of  the  principal  issue."  The  writer  was  writing  upon 
the  statute  of  Indiana,  and  in  the  same  section  he  says: 
"The  language  of  the  statute  is  very  broad  and  compre- 
hensive. There  is  neither  limitation  nor  exception.  No 
restriction  is  expressed  or  implied,  for  all  actions  for  the 
recovery  of  specific  personal  property  are  declared  to  be 
withinthe  jurisdiction  of  the  appellate  court.  *  *  *  Nor 
is  it  material  what  the  amount  of  damages  may  be;  for, 
irrespective  of  the  element  of  damages,  the  jurisdiction  is 
in  the  new  tribunal  if  the  action  is  for  the  recovery  of  spe- 
cific personal  property."  We  have  no  such  statute.  Sec- 
tion 4,  chapter  113,  of  our  Code,  provides  that  "the  appellate 
jurisdiction  shall  extend  to  civil  cases  when  the  matter  in 
controversy,  exclusive  of  costs,  is  of  greater  value  or 
amount  than  $100."  Judge  Grken,  in  Railroad  Co,  w,Fore^ 
man^  24  W.  Va.,  at  page  668,  says,  "The  amount  in  contro- 
versy in  this  Court  determines,  it  is  true,  the  jurisdiction 
in  this  Court,  and  not  the  amount  which  may  have  been  in 
controversy  in  the  court  below, "and  cites  Ryme?'  v.  Haw- 
kins^ 18  W.  Va.  309.  What  is  the  matter  in  controversy 
now  here  in  this  Court?  Is  it  the  possession  or  ownership 
of  the  specific  personal  property  sued  for,  or  its  alternative 
value?  It  seems  clear  that  it  is  a  question  of  reversing  or 
aflBlrming  a  judgment  of  the  circuit  court  for  the  aggregate 
sum  of  one  hundred  and  thirty-six  dollars,  exclusive  of 
costs,  or  for  the  recovery  of  property  of  the  value  of  sev- 
enty-six dollars,  and  sixty  dollars  damages.  While  it  may  be 
true  that  the  finding  for  damages  may  "constitute  a  mere  in- 
cident to  the  principal  issue,"  yet  it  is  a  very  material  part 
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of  the  judgment  of  the  court,  and  is  not  costs.  In  Lee  v. 
Walsofi^  1  Wall.  337,  Justice  Field,  in  delivering  the  opinion 
of  the  Court,  says:  "By  'matter  in  dispute'  is  meant  the 
subject  of  litigation, — the  matter  for  which  suit  is  brought 
and  upon  which  issue  is  joined,  and  in  relation  to  which 
jurors  are  called  and  witnesses  examined.  *  *  *  Refer- 
ence must  be  had  both  to  the  debt  claimed  and  to  the  dam- 
ages alleged,  or  to  the  prayer  for  judgment."  The  plea  in 
the  case  was  a  general  denial  of  the  unlawful  detention  of 
the  property,  and,  of  course,  if  the  defendant  sustained  his 
plea,  there  would  be  no  damages  to  the  plaintiff.  But  the 
question  of  damages  was  a  part  of  the  litigation,  and  a  mat- 
ter of  proof,  as  much  as  the  main  issue;  and  if  plaintiff  had 
failed  to  introduce  testimony  to  prove  damages,  and  had 
only  recovered  judgment  for  the  property  or  its  value,  the 
judgment  would  have  been  adjudicated,  as  to  damages,  in 
any  subsequent  action  to  recover  damages  she  might  have 
been  entitled  to  in  the  first  instance.  While  v.  Van  Hou- 
ten,  51  Mo.  577.  Neal  v.  Van  Winkle,  24  W.  Va.  401 
(Syl.,  point  1) :  "To  give  this  court  jurisdiction  in  a  cause 
involving  matters  simply  pecuniary,  the  record  must  show, 
not  only  that  the  party  complaining  has  been  prejudiced 
by  the  decree  or  judgment  of  the  inferior  court,  but  that 
the  amount  in  controversv  in  this  court  exceeds  the  value 
of  $100,  exclusive  of  costs." 

The  instructions  asked  for  by  defendant  and  refused  by 
the  court  are  as  follows;  "(1)  The  court  instructs  the 
jury  that  the  declarations  and  statements  made  by  the 
plaintiff,  Jane  Davis,  as  to  the  ownership,  should  be  consid- 
ered by  the  jury  in  determining  the  title  to  the  cattle  in 
question.  (2)  The  court  instructs  the  jury  that,  in 
finding  a  verdict,  they  must  consider  the  statements 
of  the  plaintiff,  Mrs.  Davis,  to  George  Stevens,  Wil- 
liam Wooten,  Anderson  Pauley,  Nettie  Dunlap,  and 
Henry  Blake,  as  sworn  to  by  them,  that  the  cattle 
belonged  to  Tom  Davis.  (3)  If  the  jury  find  from  the 
evidence  that  the  title  to  the  property  was  in  Mr.  Da- 
vis at  the  time  he  delivered  same  to  the  defendant, 
Webb,  they  must  find  for  the  defendant.  (4)  The  court 
instructs  the  jury  that  the  plaintiff  must  have  a  prepon- 
derance of  testimony  in  order  to  recover.     (5)   The  court 
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instructs  the  jury  that  if  they  find  from  the  evidence  that 
plaintiff  held  out  and  represented  to  the  community,  by 
words  or  acts,  that  her  said  husband  was  the  owner  of  the 
cattle  in  controversy,  and  that  her  said  husband  heretofore 
disposed  of  her  like  personal  effects  without  her  consent, 
but  was  ratified  by  her,  and  that  said  defendant,  Webb, 
relied  upon  these  representations  and  believed  them  to  be 
true,  and  bought  the  said  cattle,  in  good  faith,  as  the  prop- 
erty of  Thomas  Davis,  then  the  jury  should  find  for  the 
defendant.  (6)  The  court  instructs  the  jury  that  if  they 
believe  from  the*  evidence  the  calf  purchased  from  William 
Hill  was  the  mother  of  one  of  the  steers  in  controversv, 
and  that  said  calf  was  purchased  before  June  12,  1891,  and 
that  the  pliantiff,  Jane  Davis,  and  T.  A.  Davis  were  then 
living  together  as  man  .and  wife,  then  it  is  immaterial 
whether  the  plaintiff,  Jane  Davis,  helped  to  pay  for  said 
calf  by  sewing  for  Hill's  wife,  or  giving  them  beans  which 
she  had  raised  on  her  husband's  place.  The  law  as  it  was 
prior  to  June  12,  1891,  gave  to  the  husband,  while  he  and 
his  wife  were  living  together  as  man  and  wife,  the  entire 
proceeds  of  her  labor,  and  she  could  acquire  no  interest 
in  or  title  to  the  steer  which  was  the  offspring  of  the  calf 
purchased  from  Hill  by  reason  of  any  part  of  the  purchase 
price  of  the  said  Hill  calf  having  been  paid  by  her  labor." 
There  was  evidence  tending  to  prove  declarations  and 
statements  made  by  plaintiff  concerning  the  ownership  of 
the  property  which  were  adverse  to  her  ownership,  and 
also  tending  to  prove  the  ownership  in  her  husband,  who 
sold  the  property  to  defendant.  Instruction  No.  1  simply 
told  the  jury  that  they  should  consider  such  declarations 
and  statements  in  determining  the  title  to  the  cattle  in 
question,  assuming  that  it  must  have  been  proven  to  the 
satisfaction  of  the  jury  that  plaintiff  had  made  such  dec- 
larations and  statements.  Plaintiff,  in  her  testimonv, 
denied  positively  that  she  made  them.  The  instruction 
should  have  provided  further,  to  be  proper  to  be  given, 
that  such  declarations  and  statements  should  be  considered 
in  case  the  jury  believed  from  the  evidence  that  they  were 
made  by  the  plaintiff.  Instruction  No.  2  is  subject  to  the 
same  criticism,  but  more  likely  to  mislead  the  jury  than 
the  first,  as  it  provides  that  the  jury  must  consider  the 
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statements  of  the  plaintiff,  Mrs.  Davis,  as  sworn  to  by  the 
witnesses  named;  clearly  indicating  what  weight  to  give  to 
the  testimony  of  said  witnesses  as  to  such  statements. 
Without  qualification,  providing  the  jury  believed  such 
declarations  and  statements  were  made,  both  these  in- 
structions were  properly  rejected. 

Instructions  Nos.  3  and  4  were  clearly  right,  and  should 
have  been  given.  In  Bank  v.  Waddill^  27  Grat.  451,  Judge 
Staples,  in  writing  the  opinion  for  the  court,  says:  *'It 
will  not  be  disputed  that  whenever  an  erroneous  instruc- 
tion is  given,  or,  what  is  the  same  thing,  a  correct  one 
refused,  the  judgment  will  be  reversed,  unless  the  appel- 
late court  can  see  from  the  whole  record  that  even  under 
correct  instructions  a  different  verdict  could  not  have  been 
rightly  found,  or  unless  it  is  able  to  perceive  that  the  er- 
roneous ruling  of  the  trying  court  could  not  have  influenced 
the  jury.''  In  the  case  of  Nicholas  v.  Kershner^  20  W.  Va. 
251,  this  was  quoted  with  approval;  and  in  Wiley  v.  Givens^ 
6  Grat.  277,  it  was  held  that,  "an  erroneous  instruction 
having  been  given  by  the  court  below,  the  appellate  court 
could  look  no  further  than  to  the  propriety  of  the  instruc- 
tion given,  and,  if  that  was  erroneous,  the  judgment  would 
be  reversed,  and  a  new  trial  granted." 

Instruction  No.  5  would  be  good  in  case  there  was  any 
evidence  tending  to  prove  that  defendant  knew  of  such 
representations  being  made  by  plaintiff  as  to  the  property 
belonging  to  her  husband,  and  that  he  relied  upon  such 
representations,  and  believed  them  to  be  true,  and  bought 
said  cattle,  in  good  faith,  as  the  property  of  the  husband, 
because  he  so  relied  on  them;  but  it  does  not  appear  that 
such  representations  were  made  to  him,  or  that  he  even 
knew  they  were  made.  In  his  testimony  he  says  nothing 
about  it,  and,  while  the  representations  so  made  by  her 
were  proper  to  be  proven  upon  the  issue  as  touching  the 
ownership  of  the  property,  yet  the  instruction  would  be 
calculated  to  confuse  and  mislead  the  jury,  unless  there 
was  some  evidence  upon  which  to  base  the  last  part  of  the 
instructions;  and,  there  being  none,  it  was  properly  re- 
jected. 

The  sixth  instruction  is  objected  to  because:  "It  does 
not  propound  the  law  correctly.     Neither  is  it  in  accord- 
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ance  with  the  facts  proven.  As  between  a  husband  and 
wife,  even  at  common  law,  the  husband  could  set  apart  and 
give  to  his  wife  personal  property,  and  her  title  thus  ac- 
quired would  be  good  as  against  third  parties  as  well  as 
her  husband."  The  whole  evidence  in  this  case,  as  well 
as  the  facts  and  circumstances,  go  to  show  that  the  ox 
^'Bright"  belonged  to  the  said  plaintiff,  and  was  treated  by 
her  said  husband  as  her  ox,  and  that  no  claim  was  even 
made  by  him  to  said  ox  until  after  he  had  gotten  out  of  the 
penitentiary,  and  went  forcibly  to  take  said  oxen  from  the 
plaintiff  to  deliver  them  to  Webb.  The  evidence  was  con- 
flicting as  to  the  ownership.  The  ox  ''Bright"  was  the 
offspring  of  a  cow  bought  from  William  Hill  when  she  was 
a  calf,  and  for  which  the  husband,  Tom  Davis,  testified  he 
paid  two  dollars  and  fifty  cents,  of  which  one  dollar  was 
paid  in  money,  and  one  dollar  and  fifty  cents  paid  in  a  shoat 
or  hog.  Plaintiff  said  she  paid  for  the  calf  by  making  a 
dress  for  Hill's  wife,  and  paid  part  in  beans.  Hill  corrob- 
orated the  husband,  and  said  he  knew  nothing  about  the 
dress,  and  they  raised  their  own  beans;  that  Tom  paid  for 
the  calf  one  dollar  in  money,  and  a  shoat  for  one  dollar  and 
fifty  cents.  Plaintiff  says:  '*If  I  am  not  mistaken,  it  will 
be  11  years  in  November  since  we  bought  the  calf, — the 
mother  of  one  of  these  steers,  understand.  The  steers 
were  only  eight  years  old  last  spring."  The  question  in- 
volving the  ownership  of  the  property  were  for  the  jury, 
and  it  was  proper  for  the  court  to  instruct  the  jury  as  to 
the  law.  \vl  Jones  v.  Reid^  12  W.  Va.  350  (Syl.,  point  1),  it 
is  held,  "At  law,  a  wife's  earnings  belong  absolutely  to  the 
husband."  This  has  been  the  law  from  time  immemorial. 
I  am  glad  to  know  this  cruel  and  antiquated  blot  on  our 
civilization  was  removed  by  statute  in  1891.  The  second 
point  in  same  case  holds  that:  ''When,  by  the  husband's 
consent,  the  wife  earns  money,  with  the  understanding 
and  agreement  between  them  that  it  is  to  be  hers,  and  the 
rights  of  creditors  do  not  intervene,  it  will,  in  a  court  of 
equity,  be  given  her,  as  against  the  devisees  and  distribu- 
tees of  her  husband." 

Instructions  3,  4,  and  6  properly  propound  the  law,  and 
should  have  been  given.  It  is  the  plain  duty  of  a  trial 
court,  when  asked  to  do  so  by  either  party,  to  instruct  the 
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jury  on  questions  of  law  involved  in  the  case,  when  it  can 
thereby  aid  them  in  reaching  a  right  conclusion  and  proper 
verdict.  For  the  reasons  herein  stajed,  the  judgment  of 
the  circuit  court  is  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  case  remanded  for  a  new  trial  to  be  had 
therein. 

Reversed. 
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1.  Judicial  ^fLZ.K— Reservations  in  Decree — Property  Acquired,  46         13 

of'         1121 
In  a  suit  to  sell  land  for  its  purchase  money,  on  which  is  a  saw- JJg       113 

mill   that  is  part  of  the  freehold,  and  the  decree  to  sell  provides — 

that  the  sale  shall  not   include  the  mill,  a  sale  of  the  land  does 

not  pass  the  mill  to  the  purchaser,     (p.  16). 

2.  Judicial  Sal,k-- Record — Appeal—Collateral  Attack. 

A  court,  having"  jurisdiction  to  sell  land,  reserves  from  sale  a 
saw  mill  thereon.  Though  there  is  nothing-  in  the  record  to  war- 
rant the  reservation,  it  is  not  void,  but  voidable  only  by  appeal, 
and  cannot  be  collaterally  assailed,     (p.  16) 

3.  Judicial  Sale— Rights  of  Purchaser, 

A  purchaser  under  a  decree  is  held  to  know  its  contents,  and 
what  property  or  estate  he  is  to  acquire      (p.  17) 

4.  Judicial  Sale — Reservations  in  Decree — Property  Acquired. 

A  sale,  under  a  decree,  of  property  which  it  does  not  author- 
ize to  be  sold,  or  excepts  from  sale,  passes  no  title  to  such  prop- 
erty and  is  void.     (p.  17)  ."^ 

Appeal  from  Circuit  Court,  Braxton  County. 

Suit  by  the  First  National  Bank  of  Braddock,  Pa., 
agrainst  J.  S.  Hyer  and  others.  Decree  for  defendants,  and 
plaintifiF  appeals. 

Affir7ned, 
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V.  B.  Archer,  for  appellant. 

W.  E.  Haymond  and  Bland  &  Bland,  for  appellees. 

Brannon,  Judge: 

John  Adams  conveyed  to  Reed  a  tract  of  land  in  Braxton 
County,  taking  notes  for  deferred  purchase  money.  J.  S. 
Hyer  became  assignee  of  some  of  the  notes,  and  the  First 
National  Bank  of  Braddock  of  some  of  said  notes.  The 
land  was  later  conveyed  to  the  Braxton  Lumber  &  Coal 
Company,  which  erected  a  sawmill  upon  the  land.  Smith, 
Meyer  &  Schnier  sold  the  lumber  company  a  boiler,  engine, 
and  other  articles  of  machinery;  and  the  same  made  up  the 
said  mill,  which  was  in  a  mill  house  of  permanent  struc- 
ture on  the  premises.  Smith,  Meyer  &  Schnier  recorded 
a  paper  called  "Notice  of  Reservation  of  Title,"  claiming 
to  reserve  title  to  said  boiler,  etc.,  until  purchase  money 
therefor  should  be  paid.  The  said  Braxton  Lumber  & 
Coal  Company  failed.  One  Miles  filed  a  laborer's  lien 
against  said  mill,  and  brought  suit  in  equity  against 
said  lumber  and  coal  company  to  enforce  the  said  lien 
against  the  said  mill,  or,  rather,  its  machinery;  and 
Smith,  Meyer  &  Schnier  also  brought  a  chancery  suit, 
claiming  a  lien  upon  the  machinery  in  said  mill  which  they 
had  sold  said  company,  and  to  which  they  claimed  to  have 
reserved  title;  seeking  by  their  suit  to  sell  said  machinery 
for  its  purchase  money.  In  these  two  suits  a  receiver  was 
appointed,  and  later  there  was  a  decree  to  sell  the  machin- 
ery for  Miles'  debt,  subject  to  the  claim  of  Smith,  Meyer 
&  Schnier;  and  later  that  decree  was  set  aside,  and  the 
said  machinery  was  directed  to  be  sold  absolutely,  and  not 
subject  to  their  claim,  and  the  proceeds  to  be  held  and 
disbursed  under  the  direction  of  the  court,  according  to 
the  rights  of  various  creditors  of  the  said  lumber  and  coal 
company.  Ruhl,  Koblegard  &  Co.  issued  an  execution 
against  said  lumber  and  coal  company,  and  under  their 
judgment  and  execution  claimed  a  lien  upon  said  mill,  and, 
as  defendants  in  the  suit  of  Miles,  they  filed  an  answer  to 
enforce  their  lien,  and  contesting  the  validity  of  the  lien 
against  said  machinery  set  up  by  Smith,  Meyer  &  Schnier; 
and  there  was  a  decree  holding  that  they  had  no  lien.     J. 
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S.  Hyer  brought  a  suit  to  enforce  against  the  said  tract  of 
land  the  lien  for  the  purchase  money  assigned  to  him,  and 
the  First  National  Bank  of  Braddock,  by  petition,  became 
a  party  to  this  suit,  and  set  up  a  claim  to  a  part  of  the  pur- 
chase money  on  the  land  under  .the  deed  from  Adams  to 
Reed,  which  part  of  said  purchase  money  had  been  as- 
signed to  the  bank  by  Hyer;  and  in  this  suit  there  was  a 
decree  subjecting  the  land  to  sale  for  the  payment  of  the 
moneys  going  to  Hyer  and  the  bank,  and  in  this  decree  is 
the  clause  which  is  the  source  of  the  trouble  in  this  cause, 
reading,  '*The  sale  aforesaid  shall  not  be  construed  to 
include  the  mill  of  the  Braxton  Lumber  &  Coal  Company, 
mentioned  in  the  proceedings  in  this  cause."  The  special 
commissioner  sold  and  conveyed  the  land  under  this  de- 
cree to  the  said  bank,  not  mentioning  the  reservation  of  the 
mill  either  in  his  notice  of  sale  or  deed  to  the  bank.  The 
bank,  hearing  of  the  said  decree  in  the  suit  of  Miles  and 
the  suit  of  Smith,  Meyer  &  Schnier  against  the  Braxton 
Lumber  &  Coal  Company  to  sell  the  said  mill,  brought  this 
suit  against  all  the  parties  in  interest,  for  the  purpose  of 
annulling  the  decree  in  the  case  of  Hyer,  which  reserved 
the  said  sawmill  from  sale,  and  to  annul  the  decree  in  the 
suits  of  Miles  and  Smith,  Meyer  &  Schnier  against  said 
lumber  and  coal  company,  which  subjected  the  mill  to 
sale,  and  to  enjoin  the  sale  of  the  mill,  and  claiming  that  it 
(the  bank),  under  its  purchase  of  the  land,  acquired  title 
to  not  only  the  land,  but  to  the  mill,  also,  and  claiming*  that 
the  reservation  in  the  decree  had  been  procured  through 
the  fraud  of  Smith,  Meyer  &  Schnier,  and  to  enjoin  the 
sale  of  the  mill.  The  injunction  was  granted.  A  demurrer 
to  the  said  injunction  bill  was  interposed,  and  it  was  sus- 
tained, and  the  injunction  was  dissolved,  and  upon  the 
whole  case  the  bill  was  dismissed,  and  the  bank  appeals. 

First,  if  the  claim  of  Smith,  Meyer  &  Schnier  to  retain 
title  to  the  machinery  sold  by  them  to  the  Braxton  Lumber 
&  Coal  Company  had  been  properly  presented  to  the 
court,  it  is  likely  that  the  exception  found  in  the  decree 
would  have  been  proper  since  machinery  already  under 
mortgage  which  is  annexed  to  the  freehold,  which  freehold 
was  already  under  mortgage,  becomes  part  of  the  freehold, 
and  therefore  subject  to  the  realty  mortgage,  if  it  cannot 
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be  severed  without  material  injury  to  the  [freehold; Vet,  if 
it  can  be  so  severed,  the  owner  of  the  mortgage  on  the  ma- 
chinery, or  the  purchaser  under  that  mortgage,   may  re- 
move it.  HurxthaVs  Ex'rw  HurxthaVs  Heirs^  45  W.Va.  584, 
(32  S.  E.  237) ;  Jones,  Chat.  Mortg.  §132a.     But  it  is  not 
necessary  to  so  decide.     Certain  it  is  that  that  exception  of 
the  mill  is  in  the  decree.  The  question  arose  in  my  mind,  is 
that  exception  null  and  void?    If  so,  the  purchasers  would, 
perhaps,  get  the  mill  with  the  land.     If  the  court,  without 
anything  in  the  record   to  justify   it,  in  decreeing  land 
under  a  vendor's  Hen  should  except  a  house  or  the  timber, 
would  the  exception  be  void?    If  so,  would  the  purchaser 
get  the  house  or  timber,  or  get  only  what  he  bargained  for? 
But,  if  such  a  reservation  would   be  void,  still  it  does  not 
show  that  a  reservation  of  what  is  onlv  a  fixture  would  be 
void;  for  a  fixture  is  presonalty  made  realty  only  by  annex- 
ation,  and   may   be   severed   and  made  personalty  again. 
The  subject-matter  before  the  court  was  the  sale  of  the 
land,  with  these  fixtures  upon  it,  and  the  decree  severed  the 
fixtures,  and  that  was  embraced  within  the  scope  of  the 
subject;  and  this  exception  in  the   decree,  absolving  the 
mill  from  liability  and  sale,  as  I  interpret  the  clause,  is  not 
a  mere  nullity,  but  an  irregularity,   at  most,  and  binding 
the  bank  as  a  party  until  reversed.    The  bill  of  the  bank  is 
only  a  collateral  attack  upon  it,  which  cannot  be  allowed  on 
any  theory  that  it  was  error  to  insert  that  reservation.     It 
can  be  changed  only  by  appeal  or  bill  of  review,  and   then 
only  if  the  bank  was  aggrieved  by  it  in  its  debt  not  being 
paid  from  the  proceeds  of  sale.     As  purchaser  it  could  not 
reverse  it  for  that  cause.     It  is  like  a  clause  in  a  decree, 
"without  prejudice,"  which,  if  improper,  can  only  be  cor- 
rected by  appeal.     Bodkin  v.  Arnold^  45  W.  Va.  90,  (30  S. 
E.  154) ;  2  Black.  Judgm.  §  721.     So  the  bank  did  not  get 
the  machinery  in  its  purchase,  because  it  was  severed  by 
the   force  of  the  decree  from  the  freehold,  and  not  sold. 
Had  the  commissioner  expressly  sold  it,  his  sale  would  be 
void,  as  a  sale  of  a  tract  of  land  or  thing  not  decreed  to  be 
sold  is  a  nullity.     Ror.  Jud.  Sales,  §  489.     ''A  sale  without 
order  of  court  is  not  a  mere  irregularity,  which  must  be 
objected   to  by   some  proceedings  in  the  court  where  the 
decree  ought  to  have  been  sought  and  granted,  and  which. 
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if  not  so  objected  to,  is  waived  or  ratified.  It  is  a  proceed- 
ing without  any  legal  support.  A  conveyance  in  pursuance 
of  it  has  no  force  whatever.  It  may  be  shown  to  be  void 
when  collaterally  attacked.  In  fact,  no  attack,  collateral 
or  otherwise,  need  be  made."  Freem.  Jud.  Sales,  §  9. 
'*The  decree  of  the  chancellor  must  be  construed  to  con- 
form to  the  sale  prayed  for  in  the  petition,  and  a  sale  be- 
yond that  is  not  rendered  valid  by  final  ratification." 
Shriver^s  Lessee  v.  Lynn^  2  How.  43.  More  so  where  the 
decree  prohibits  the  sale  of  the  particular  thing,  as  in  this 
case.  Confirmation  cures  voidable,  not  void,  sales.  If  sale 
is  void  "because  it  included  property  not  described  in  the 
decree  of  sale,  an  order  confirming  it  is  necessarily  inoper- 
ative." Freem.  Jud.  Sales,  §  44.  A  sale  of  a  parcel  of  land 
in  addition  to  that  described  in  the  decree,  is  void.  Bur- 
bank  V.  Semm^Sj  99  U.  S.  138;  Estifl  v.  McClintic's  AdmW^ 
11  W.  Va.  399,  does  not  controvert  this  doctrine;  rather, 
the  reverse.  It  holds  that  if  a  commissioner,  without  au- 
thority, sell  land,  the  court  should  set  aside  the  sale,  at  the 
request  of  any  party  in  interest,  after  the  purchaser  is 
summoned;  that  is,  where  the  thing  is  expressly  sold, 
which  is  not  the  case  here.  The  question  here  is  whether 
the  machinery  was  sold,  not  whether  a  sale  of  it  shall  be 
set  aside.  The  fact  that  the  commissioner  made  no  excep- 
tion in  his  sale  notice  and  deed  does  not  help  the  bank.  He 
could  not  sell  what  he  was  not  authorized  to  sell,  but  was 
prohibited  from  selling.  He  had  only  naked  power,  cou- 
pled with  no  interest;  and,  deriving  his  power  only  from 
the  decree,  he  could  not  exceed  the  authority  conferred  by 
it.  Even  an  ordinary  agent  cannot  do  an  act  not  authorized 
by  his  power  of  attorney.  The  bank,  as  a  formal  party  to 
the  suit,  and  as  purchaser,  must  take  notice  of  the  author- 
ity of  the  commissioner,  and  of  what  was  in  the  decree,  as 
a  purchaser  must  know  what  is  in  his  title  papers.  Ho- 
hack  V.  Miller,  44  W.  Va.  635,  (29  S.  E.  1014) ;  Williamson  v. 
Jones,  43  W.  Va.  563,  500,  (27  S.  E.  411.  On  the  day 
of  the  sale  and  before  confirmation,  the  president  of  the 
bank  had  actual  notice  by  information  given  to  hiin;  a^id  he 
bid  the  property  in,  or  allowed  confirmation  of  the  sale, 
without  objection  on  the  score  of  this  reservation.  It 
seems  to  me  this  bars  this  suit. 

2 
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I  think  the  machinery  did  become  a  part  of  the  realty, 
except  as  to  Smith,  Meyer  &  Schnier.  But  what  of  that? 
The  bank  did  not  buy  it.  The  decree  had  severed  it  from 
the  freehold  The  bill  charg-es  that  Smith,  Meyer  & 
Schnier  procured  the  reservation  in  the  decree  by  fraud. 
If  so,  still  the  bank  did  not  buy  that  machinery.  Equity 
will  avoid  a  judgment  or  decree  procured  by  fraud,  but  it 
is  not  shown  that  they  procured  this  reservation  by  fraud. 
Proof  fails  of  this  allegation;  and  if,  on  demurrer,  it  were 
taken  as  true,  the  plaintiff  would  have  no  right  to  set  the  de- 
cree aside,  as  it  had  no  title  to  the  machinery.  But  the  court 
read  the  whole  record,  and  it  appears  that  Smith,  Meyer  & 
Schnier  were  not  parties  and  did  not  participate  in  the  suit. 
If  they  had,  in  the  suit,  appeared  and  asserted  their  claim, 
that  would  not  be  fraud,  since  it  would  be  only  the  case  of 
a  party  asserting  a  demand  in  upon  court  under  the  law  of 
the  land;  and,  though  that  claim  be  found  to  be  unsustain- 
able ultimately,  it  is  no  fraud  to  assert  it.  That  claim  was 
perhaps  good,  if  sustained  by  proof,  against  everybody  ex- 
cept creditors  of  the  lumber  company.  But  in  fact  that 
reservation  was  put  into  that  decree  at  the  suggestion  of 
the  plaintiff  in  that  case,  Hyer,  under  the  impression  that 
the  claim  of  retention  by  Smith,  Meyer  &  Schnier  of  title 
was  valid,  and  that  firm  had  nothing  to  do  with  its  inser- 
tion. So,  the  bank,  having  no  title  to  this  machinery,  could 
not  maintain  an  injunction  to  stop  its  sale  under  decree  in 
the  suits  named,  and  the  decree  dissolving  it  and  dismiss- 
ing the  bill  is  affirmed. 

Affirmed. 
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Submitted  January  23,  1899— Decided  March  18,  1899. 

1.  Justice  of  the  Pf.ace — Summons— Judgment. 

A  judgment  of  a  justice,  which  is  plainly  intended  to  be  against 
two  defendants  named  in  the  heading  and  summons  is  not  invalid 
for  the  reason  that  the  word  **defendant*'  is  used  in  the  body 
thereof  instead  of  the  word  ^'defendants.''     (p.  20). 

2.  Justice  of  the  ^kkce,— Justice* s  Docket — Nonappearance, 

The  fact  that  the  justice  does  not  state  in  so  many  words  on 
his  docket  that  he  waited  one  hour  for  the  appearance  of  the  de- 
fendants does  not  render  the  judgment  invalid.  The  statement 
that  **the  defendant  not  appearing"  is  a  sufficient  compliance 
with  section  179,  chapter  50,  Code.     (p.  20). 

3.  Justice  of  the  Vie.kzy:— Judgment— Collateral  Attack — Clerical 

Errors, 

The  judgment  of  a  justice  can  not  be  attacked  collaterally  for 
mere  amendable  clerical  omissions  not  in  any  wise  invalidat- 
ing the  judgment,  or  rendering  it  uncertain  as  to  time,  parties, 
or  the  amount  thereof,     (p.  20). 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  J.  R.  Fishburne,  special  receiver,  ag-ainst  Kate 
A,  Baldwin  and  others.  Demurrer  to  the  bill  sustained, 
and  plaintiff  appeals. 

Reversed, 

W.  W.  McClaugherty,  for  appellant. 
A.  W.  Reynolds,  for  appellees. 
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Dent,  President: 

In  the  case  of  J.  R.  Fishburne,  special  receiver,  against 
Kate  A.  Baldwin  and  others,  being  a  suit  in  chancery  in- 
stituted in  the  circuit  court  of  Mercer  Countv  to  enforce  a 
judgment  lien,  the  following  proceedings  were  had,  to-wit: 
The  bill  was  taken  for  confessed,  and  a  reference  was  had 
to  a  commissioner.  He  reported  that  the  plaintiff  had  no 
judgment,  and  thereupon  the  circuit  court  sustained  a  de- 
murrer to  the  bill  and  dismissed  it.  The  record  of  the 
judgment  exhibited  with  the  bill  is  as  follows: 
"Exhibit  Judgment.  J.  R.  Fishburne,  Spcl.  Receiver, 
Plff.,  against  D.  B.  Baldwin  and  Kate  A. 

Baldwin,  Defts. 

"This  day  summons  issued  and  made  returnable  before 
me  at  my  office  in  the  district  of  Beaver  Pond,  at  Bluefield, 
Mercer  county,  West  Virginia,  on  the  19th  day  of  Decem- 
ber, 1896,  at  9  o'clock  a.  m.,  and  placed  in  the  hands. of  W. 
W.  Thompson,  C.  M.  C.  Same  day  the  plaintiff  filed  his 
complaint  amounting  to  $120.82.  Given  under  my  hand 
this,  the  14th  day  of  Dec,  1896.  [Signed]  H.  E.  Thomas, 
J.  P." 

"This  day  summons  returned  duly  executed  on  the  de- 
fendant. The  plaintiff  appearing  and  proving  his  demands, 
and  the  defendant  not  appearing,  judgment  is  rendered  by 
default  in  favor  of  the  plaintiff  against  the  defendant  for 
the  sum  of  $120.82  and  $2.55  cost.  Given  under  my  hand 
this,  the  19th  day  of  December,  1896.  (Signed)  H.  E. 
Thomas,  J.  P." 

The  objection  to  this  judgment  is  that  it  is  invalid  for 
uncertainty,  for  the  reason  that  the  word  "defendant"  is 
used  instead  of  "defendants."  This  is  a  mere  clerical  and 
amendable  error,  and  does  not  vitiate  the  judgment. 

The  second  objection  is  that  the  record  does  not  show 
that  the  justice  waited  an  hour  before  rendering  judgment. 
This  is  of  like  kind  with  the  first,  and  both  are  untenable, 
under  the  repeated  decisions  of  this  Court  and  those  of 
other  states.  Aforen  v.  Fire  Clay  Co, ,  44  W.  Va.  42,  (28 
S.  E.  728) ;  Davis  v.  Tru7np,  43  W.  Va.  191,  (27  S.  E.  397) ; 
Roach  V.  Biakey,  89  W.  Va.  767,  (17  S.  E.  228) . 

Judgments  of  justices  are  not  liable  to  collateral  attack 
for  such  mere  clerical  omissions,  amendable  on  motion  and, 
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which  do  not  aflfect  the  validity  of  the  judgment.  Newton  v. 
WadCy  43  W.Va.  283,  286,  (27  S.  E.  244) .  For  the  foregoing 
reasons  the  decree  complained  of  is  reversed,  the  demurrer 
to  the  bill  overruled,  the  exception  to  the  commissioner's 
report  sustained,  and  this  cause  is  remanded  to  the  circuit 
court,  to  be  further  proceeded  in  according  to  the  rules 
and  principles  of  equity. 

Reversed. 


CHARLESTON. 

Greathouse  v.  Greathouse  et  aL 

Submitted  January  12,  1899— Decided  March  18,  1899. 

1.  Equity  Jurisdiction—  Waste  -  Injunction, 

Trivial  and  vexatious  allegations  of  waste,  capable  of  pecun- 
iary compensation,  are  insufficient  to  give  equity  jurisdiction  or 
authorize  the  granting*  of  an  injunction,     (p.  22). 

2.  Injunction — Tenant  for  Life. 

An  injunction  which  inhibits  a  life  tenant  from   **cutting  or  re- 
moving any  timber  from  said  land,  and  from  removing  the  build- 
,     ings  thereon  or  any  part  thereof,  or  from  otherwise  injuring  the 
same,"  is  entirely  too  broad  and  indefinite,    and  interferes    with 
the  life  tenant's  proper  enjoyment  of  hi*  tenancy,     (p.  22). 

3.  Equity  Pleading — Waste — Injunction. 

A  bill  for  an  injunction  to  stay  waste  must  state  facts  sufficient 
to  show  the  injury  threatened  is  irremediable  by  the  ordinary 
process  of  legal  procedure,     (p.  22). 

Appeal  from  Circuit  Court,  Roane  County. 
Bill  by  W.  D.  Greathouse  ag-ainst  E.  W.  Greathouse  and 
Eli  Rog'ers.     Decree  for  plaintiflF,  and   defendants  appeal. 

Reversed, 

Schilling  &  Starkey,  for  appellants. 
William  H.  Bishop,  for  appellee. 
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Dent,  President: 

W.  D.  Greathouse  filed  his  bill  in  the  circuit  court  of 
Roane  County  praying  an  injunction  against  E.  W.  Great- 
house  and  Eli  Rogers,  her  son,  to  stay  the  commission  of 
waste.  The  defendant,  Mrs.  Gear  thou  se,  an  aged  lady, 
seventy-six  years  old,  is  the  life  tenant  in  possession  of  a 
dower  interest  in  twenty-five  acres  of  land,  of  which  plain- 
tiff owns  the  reversion.  The  allegations  of  waste  are  that 
she  is  not  properly  cultivating  and  taking  care  of  the  land, 
premitting  the  same  to  grow  up  in  briars,  the  fencing  and 
buildings  to  decay,  and  not  repairing  the  same,  and  in 
plowing  up  some  sod  land,  and  cutting  down  an  oak  tree 
worth  fifteen  dollars,  and  some  twentv  cross-tie  trees 
worth  one  dollar  per  tree,  the  whole  damage  b6ing  less 
than  one  hundred  dollars.  The  court,  by  its  decree  in  per- 
petuating the  injunction,  fixed  the  damages  at  thirty-five 
dollars.  The  injunction  is  in  these  words:  '*They  (the 
defendants)  are  hereby  enjoined  and  restrained  from  com- 
mitting waste  on  said  25  acres  of  land  mentioned  and 
described  in  plaintiff's  bill,  and  from  cutting  or  removing 
any  timber  from  said  land,  and  from  removing  the  build- 
ings thereon,  or  any  part  thereof,  or  from  otherwise  injur- 
ing the  same." 

The  jurisdiction  of  equity  in  restraining  waste  rests 
upon  the  necessity  of  preventing  irremediable  injury. 
High,  Inj.  §  649;  Bcttman  v.  Harness,  42  W.  Va.  433,  (26 
S.  E.  271) .  The  injur}'  complained  of  must  be  destructive 
of  the  substance  of  the  inheritance,  or  of  that  which  gives 
it  its  chief  value,  or  be  irreparable.  If  the  facts  relied  on 
show  the  injury  complained  of  is  susceptible  of  complete 
pecuniary  satisfaction  by  the  ordinary  legal  remedies,  an 
injunction  does  not  lie.  Watson  v.  Ferrcll,  34.  Va.  406,  (12 
S.  E.  724) ;  Cox  v.  Douglass,  20  W.  Va.  175;  McMillan  v.  Fer- 
relh  7  W.  Va.  223. 

On  its  face,  the  bill  shows  complete  want  of  equity  juris- 
diction, for  it  is  plain,  from  its  reading,  that  the  plaintiff 
had  a  complete,  adequate  remedy  at  law,  and  the  allegation 
of  irreparable  damage  is  simply  made  a  pretext  for  equity 
interference.  The  evidence  makes- this  still  clearer;  for  it 
is  not  so  strong  as  the  allegations  of  the  bill,  and  does  not 
pretend  to  establish  irremediable  injury.     To  this  may  be 
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added  the  admission  of  counsel  in  his  brief  that  this  cause 
is  **a  rara  avis,  which,  when  deprived  of  its  fuss  and  feath- 
ers, is  a  mere  matter  of  $35."  He  created  the  fuss  and 
feathers  to  annoy  this  old  lady,  and  now  he  would  willingly 
tear  them  off  and  burn  them  1o  avoid  the  jurisdiction  of  this 
Court,  and  yet  would  permit  an  injunction  to  hangover  her 
which  virtually  deprives  her  of  the  use  of  her  dower.  By  it 
she  is  forbidden  to  cut  timber  for  any  purpose,  although 
the  bill  alleges  the  fences  are  in  need  of  repair.  She  is  also 
forbidden  to  injure  the  land  or  buildings  thereon  in  any 
manner,  without  any  limitation  on  the  character  of  the  in- 
jury included.  The  natural  wear  and  tear  is  an  injury  to 
the  property,  yet  she  is  entitled  to  this.  The  failure  to 
repair  is  an  injury,  yet  she  is  not  bound  to  do  this.  The 
wasting  of  the  land  by  crops  or  pasturage  is  an  injury. 
Either  doing  nothing  or  doing  anything  on  the  land  may 
be  proven  to  be  an  injury,  according  to  the  view  of  the  wit- 
nesses called.  How  is  the  aged  defendant  to  avoid  being 
in  contempt  of  this  injunction  if  the  reversioner  is  disposed 
to  continue  his  vexatious  harassment  of  her?  The  only 
way  is  by  surrendering  her  life  estate,  and  this  is  probably 
the  animus  underlying  this  proceeding.  The  decree  com- 
plained of  is  reversed,  the  injunction  dissolved,  and  the  bill 
dismissed  for  want  of  equity. 

Reversed. 


24  Morris  et  al.  v.  Rosbbbrry  et  aU  L46 


46  24 

fiO  130 

46  24 

d54  286 

•54  288 


CHARLESTON. 

Morris  et  al.  v.  Rosbberry  el  al. 
Submitted  January  16,  1899— Decided  March  18,  1899. 

S  363      !•    Co-Tenancy — Purchase  of  Adverse  Title — Laches  of  Co- Tenant. 
"  As  a  general  rule,  a  joint  tenant  or  tenant  in  common  is  not  to 

purchase  in  an  outstanding  adverse  title  to  the  common  property 
for  his  own  benefit,  to  the,  exclusion  of  his  co-tenant.  But  the 
co-tenant  must  within  a  reasonable  time  make  his  election  to 
claim  the  benefit,  and  to  contribute  to  the  expense  incurred  in 
the  purchase  of  such  title.  If  he  unreasonably  delays  until 
there  is  a  change  in  the  condition  of  the  property  or  in  the  cir- 
cumstances of  the  parties,  he  will  be  held  to  have  abandoned  all 
benefit  arising  from  the  new  acquisition,     (p.  29). 

2.  Co-Tenancy — Purchase  of  Tax  Title — Cloud  on  Title — Tender. 

Where  a  joint  tenent  or  tenant  in  common  has  obtained  the  as- 
signment of  the  sheriff's  certificate  of  sale  and  purchase  from  a 
party  who  purchased  the  land  so  held  in  common  at  the  sheriff's 
sale  of  delinquent  land  as  such  assignee  has  obtained  a  deed 
therefor,  and  a  party  claiming  to  be  a  joint  tenant  or  ten- 
ant in  common  with  the  party  obtaining  such  deed  seeks  by  bill 
in  equity  to  have  said  deed  set  aside  as  a  cloud  upon  his  title,  he 
must  tender  with  his  bill  a  sufficient  amount  to  reimburse  the 
party  who  so  obtained  said  deed  the  amount  paid  for  him  in  re- 
demption of  the  land,  and  all  subsequent  taxes  paid  by  him 
thereon,  with  interest,     (p.  29). 

3.  Dower-  Statute  of  Limitations, 

The  statutory  bar  to  a  widow's  remedies  for  the  recovery  of 
her  dower  is  the  lapse  of  ten  years  from  the  death  of  her  husband, 
when  her  right  to  sue  accrues,     (p.  27). 

Appeal  from  Circuit  Court,  Mason  County. 

Bill  by  Mary  J.  Morris,  against  Georg^ia  A.  Roseberry 
and  others.  From  the  decree  rendered,  the  plaintiff  and 
certain  defendants  appeal. 

Modified  and  Affirmed. 
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John  L.  Whitten  and  George  Poffenbarger,  for  ap- 
pellants. 

Charles  E.  Hogg,  for  appellees. 

English,  Judge: 

At  the  July  rules  for  the  circuit  court  of  Mason  County, 
in  the  year  1893,  Mary  J.  Morris  filed  her  bill  of  complaint 
against  Georgia  A.  Roseberry  and  others,  in  which  she  al- 
leged that  she  was  the  widow  of  Peter  Roseberry,  who  died 
in  August,  1873,  seised  of  a  valuable  tract  of  land  situated 
in  said  county,  containing  one  hundred  and  thirty-nine 
acres,  more  or  less,  and  left  surviving  him  the  plaintiff  and 
the  following  named  children,  his  only  heirs  at  law,  to-wit, 
Georgia  A.  Roseberry,  Hernando  C.  Roseberry,  Peter  F. 
Roseberry,  and  Francis  Edward  Roseberry;  that  said 
Peter  F.  Roseberry  departed  this  life  intestate  about  the 
23rd  of  May,  1892,  leaving  surviving  him,  as  his  only  heirs 
at  law,  the  plaintiff,  his  sister,  Georgia,  and  his  brothers, 
Hernando  C.  and  Francis  Edward  Roseberry;  that  the 
said  Peter  F.  Roseberry  was  at  the  time  of  his  death  the 
owner  in  fee  of  the  undivided  one-fourth  interest  in  said 
one  hundred  and  thirty-nine  acres,  and  the  plaintiff,  as 
one  of  his  heirs  at  law,  was  entitled  to  have  her  share  set 
off  to  her,  if  the  same  was  susceptible  of  partition  among 
the  parties  entitled  thereto,  but,  if  not,  she  desired  the 
same  to  be  sold,  and  the  proceeds  distributed  among  the 
parties  according  to  their  respective  interests.  The  plain- 
tiff further  alleged  that  on  December  10,  1883,  the  sheriff 
of  Mason  County  sold  said  real  estate  for  the  nonpayment 
of  taxes  thereon  for  the  year  1882,  charged  in  the  name  of 
Peter  Roseberry's  heirs,  when  W.  H.  Garland  became  the 
purchaser  for  the  sum  of  twenty-three  dollars  and  thirty 
cents;  that  shortly  after  said  sale,  and  before  the  expira- 
tion of  the  year  within  which  any  of  the  heirs  might  law- 
fully redeem  said  land  so  sold,  to-wit,  on  the  24th  of  April, 
1884,  the  defendant  Georgia  A.  Roseberry,  one  of  the 
heirs,  redeemed  said  real  estate  so  sold;  that  on  December 
17,  1887,  said  Georgia  obtained  a  deed  to  the  whole  of  said 
land  from  the  clerk  of  the  county  court  of  Mason  Countv, 
which  deed  was  obtained  by  fraudulent  assurances  cind 
representations  made  by  said  Georgia,  who  is  seeking  to 
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defeat  and  defraud  the  plaintiff  out  of  all  her  rights  and  in- 
terest in  said  real  estate;  that  it  was  agreed  between  plain- 
tiff and  said  Georgia  that  said  real  estate  should  be  re- 
deemed for  plaintiff's  benefit  as  well  as  the  other  heirs  of 
said  Peter  Roseberry,  and  she  frequently  assured  plain- 
tiff, before  the  expiration  of  the  redeemable  years  as  al- 
lowed by  law  for  the  redemi)tion  of  lands  so  sold  that  she 
had  no  intention  of  applying  for  a  deed  to  said  real  estate; 
that  after  redeeming  said  land  as  aforesaid  and  making 
said  assurances  she  with  the  mtention  of  defrauding  plain- 
tiff procured  said  deed  to  be  made  to  herself  and  fraudu- 
lently induced  said  W.  H.  Garland  to  join  in  said  deed;  that 
under  this  deed  said  Georgia  has  had  possession  of  the 
land  since  the  date  thereof;  that  at  the  time  she  took  pos- 
session there  was  a  valuable  lot  of  timber  on  the  land, 
worth  at  least  three  hundred  dollars,  and  that  she  has  been 
cutting  and  selling  said  timber,  until  not  more  than  fifty 
dollars  worth  remains  on  the  land;  and  that  said  Georgia 
executed  a  deed  of  trust  to  J.  P.  R.  B.  Smith,  trustee, 
upon  three-fourths  of  the  land,  to  secure  to  S.  W.  Somer- 
ville  the  pa^^ment  of  three  hundred  dollars,  which  trust, 
she  alleges,  is  illegal  and  void,  as  to  plaintiff's  interest  in 
the  land.  And  plaintiff  prays  that  said  deed  to  Georgia  A. 
Roseberry  be  set  aside,  that  said  trust  deed  be  set  aside, 
that  the  dower  of  plaintiff  in  said  lands  be  assigned  to 
her,  and  that  partition  of  the  residue  be  made  between 
the  several  parties  entitled  thereto  if  it  can  be  parti- 
tioned and  if  not  that  it  be  sold  and  the  proceeds  di- 
vided among  those  entitled  to  it;  and  she  also  prays 
that  said  Smith,  trustee,  and  Somerville  be  enjoined  from 
selling  said  land  under  said  trust  and  Georgia  Rose- 
berry be  enjoined  from  selling  the  timber  remaining  on 
the  land.  The  defendants  Georgia  Roseberry  and  Samuel 
Somerville  interposed  a  demurrer  to  plaintiff's  bill,  which 
was  overruled.  They  also  answered  plaintiff's  bill,  putting 
in  issue  the  material  allegations  thereof;  the  defendant 
Georgia  Roseberry  also  pleading  the  statute  of  limitations. 
Depositions  were  taken  by  both  parties,  and  on  the  7th  of 
Februar}',  18%,  the  cause  was  heard  and  plaintiff's  bill 
dismissed;  the  court  holding  that  the  trust  debt  in  the  bill 
mentioned  might  be  properly  enforced  against  the  realty 
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therein  embraced.  From  this  decree  said  Mary  J.  Morris, 
H.  C.  Roseberry  and  Francis  E.  Roseberry  obtained  this 
appeal. 

Did  the  circuit  court  err  in  not  setting  aside  the  tax  deed 
made  to  the  defendant  Georgia  Roseberry  on  December 
17,  1887?  Now,  while  it  is  true  that  this  Court  has  held  in 
several  cases  that  a  purchase  of  lands  at  a  sale  for  taxes  by 
the  owner,  or  by  one  whose  duty  it  is  to  pay  the  taxes, 
merely  operates  as  a  payment  of  the  taxes  and  a  redemp- 
tion of  the  land  for  the  years  for  which  it  was  sold,  in 
State  V.  Eddy,  41  W.  Va.  95,  (23  S.  E.  529) ,  it  was  also  held 
that  '*one  who  is  under  any  legal  or  moral  obligation  to  pay 
taxes  on  land  cannot,  by  neglecting  to  pay  the  same,  and 
allowing  the  land  to  be  sold  in  consequence  of  such  neg- 
lect, add  to  or  strengthen  his  title  either  by  purchasing 
at  the  sale  himself,  or  suffering  a  stranger  to  buy,  and 
then  purchasing  from  him."  While  it  is  true,  as  we  have 
seen,  that  said  land  was  purchased  at  the  delinquent  sale 
by  W.  H.  Garland,  and  that  several  months  afterwards  the 
defendant  Georgia  Roseberry  repaid  to  Garland  the 
amount  paid  by  him,  with  12  per  cent,  interest  added,  and 
that  some  time  afterwards  Garland  joined  with  the  clerk 
of  the  county  court  in  deeding  the  land  to  said  Georgia, 
yet  there  is  no  evidence  that  she  fraudulently  induced  Gar- 
land to  join  in  the  deed.  He  received  his  money  and  inter- 
est by  the  hands  of  the  clerk,  and  subsequently  joined  in 
the  deed.  It  appears  that  Georgia  repaid  to  Garland 
twenty-four  dollars  and  twenty-five  cents  in  April,  1884, 
and  that  she  has  paid  the  taxes  on  the  land  since  that  time, 
although  the  deed  was  not  made  to  her  until  December  17, 
1887.  The  plaintiff  in  this  case,  Mary  J.  Morris,  prays, 
in  her  biU  filed  at  the  July  rules,  1893,  that  her  dower  may 
be  assigned  to  her  in  the  lands  of  her  late  husband,  Peter 
Roseberry;  but  it  seems  that  her  husband  died  in  August, 
1873, — nearly  twenty  years  before  the  bill  was  filed..  The 
statute  of  limitations  was  pleaded  and  relied  on  by  the  de- 
fendant Georgia  Roseberry,  and  under  the  ruling  of  this 
Court  in  the  case  of  Smith  v.  Wehrlc,  41  W.  Va.  270,  (23  S. 
E.  712),  "the  statutory  bar  to  a  widow's  remedies  for  the 
recovery  of  her  dower  is  the  lapse  of  ten  years  from  the 
death  of  her  husband,  when  her  right  to   sue  accrues." 
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Such   being  the  case,  the  plaintiff   could  not  recover  the 
dower  claimed  in  her  bill. 

Was  the  plaintiff  entitled  to  the  partition  she  prayed  for 
in  her  bill?  The  only  interest  she  held  in  the  land  was 
such  as  she  derived  as  an  heir  at  law  of  her  son  Peter  F. 
Roseberry,  who  died  May  23,  1892.  which,  if  the  tax  deed 
was  set  aside,  would  entitle  her  to  one-sixteenth.  The  age 
of  said  Peter  F.,  at  the  time  of  his  death  does  not  exactly 
appear,  but  he  was  between  his  brother  Hernando,  who 
was  twenty-five  on  March  7,  1893,  and  Francis  E.,  who  was 
twenty-one  on  the  4th  of  June,  1893,  so  that  said  Peter 
must  have  been  about  twenty-two  years  of  age  at  the  time 
of  his  death;  yet  he  does  not  appear  to  have  taken  any  steps 
after  he  arrived  at  the  age  of  twenty-one  to  set  aside  said 
tax  deed,  and,  for  aught  that  appears  in  the  record,  he  may 
have  been  satisfied  to  allow  it  to  stand.  So  far  as  appears 
he  acquiesced  in  the  conveyance  by  the  tax  deed  to  his  sis- 
ter, and,  if  he  thus  in  his  lifetime  waived  his  right  to  assail 
said  tax  deed,  his  heirs  at  law  could  not  assail  such  right 
successfully.  Our  statute  (Code,  c.  31,  s.  30)  provides 
that:  "Any  infant,  married  woman  or  insane  person, 
whose  real  estate  may  have  been  so  sold  during  such  dis- 
abilitv,  may  redeem  the  same  by  paying  to  the  purchaser, 
his  heirs  or  assigns,  within  one  year  after  the  removal  of 
the  disability,  the  amount  for  which  the  same  was  sold, 
with  the  necessary  charges  incurred  by  the  purchaser,  his 
heirs  or  assigns,  in  obtaining  the  title  under  the  sale,  and 
such  additional  taxes  on  the  estate  as  may  have  been  paid 
bythe  purchaser,  his  heirs  or  assigns,  and  interest  on  the 
said  items  at  the  rate  of  six  per  centum  per  annum  from 
the  time  the  same  were  paid.  If  any  such  person  own  an 
undivided  interest  in  the  real  estate  so  sold,  he  may  re- 
deem such  interest  in  like  manner,  and  within  the  same 
time,  by  paying  such  proportion  of  the  purchase  money, 
charges,  taxes  and  interest,  as  his  interest  in  the  premises 
is  to  the  whole  tract  or  part  sold;  but  he  shall  not  have  the 
right  to  redeem  more  than  his  own  undivided  interest."  If 
a  party  would  avail  himself  of  the  benefits  of  this  statute, 
he  must  do  so  within  a  reasonable  time.  In  the  case  of 
Buchanan  v.  King's  Hcirs^  22  Grat.  414,  fourth  point  of 
syllabus,  we  find  it  held  that:     '*As  a  general  rule  a  joint 
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tenant  or  tenant  in  common  is  not  to  purchase  in  an  out- 
standing adverse  title  to  the  common  property  for  his  own 
benefit,  to  the  exclusion  of  his  co-tenant.  But  the  co-ten- 
ant must  within  a  reasonable  time  make  his  election  to 
claim  the  benefit,  and  to  contribute  to  the  expense  incurred 
in  the  purchase  of  such  title.  If  he  unreasonably  delays 
until  there  is  a  change  in  the  condition  of  the  property  or 
in  the  circumstances  of  the  parties,  he  will  be  held  to  have 
abandoned  all  benefit  arising*  from  the  new  acquisition." 
In  the  case  we  are  considering,  more  than  nine  years 
elapsed  between  the  date  on  which  Georiga  Roseberry  be- 
came the  owner  of  the  interest  acquired  by  said  Garland  in 
said  land  and  the  date  of  the  institution  of  this  suit,  and 
when  the  suit  was  brought  no  tender  or  offer  was  made  to 
reimburse  Georgia  for  any  portion  of  the  amount  paid  by 
her  to  Garland  in  purchasing  his  rights  acquired  at  the  tax 
sale.  In  order  to  sustain  such  a  bill,  it  is  necessarv  that 
the  plaintiff  should  offer  to  pay  to  the  holder  of  the  certifi- 
cate of  purchase  a  sufficient  amount  to  reimburse  him  for 
the  amount  expended,  and  all  subsequent  taxes  paid  by 
bim,  with  interest.  It  is  held  in  the  case  of  Miller  v.  Cook^ 
135  111.  191,  (25  N.  E.  761),  that:  ''One  who  comes  into  a 
court  of  equity  to  have  a  tax  sale  set  aside  as  a  cloud  upon 
his  title  must  tender  or  offer  to  pay  to  the  holder  of  the 
certificate  of  purchase  the  amount  of  the  lawful  and  valid 
taxes  embraced  in  the  judgment,  and  all  subsequent  taxes 
paid  by  him,  with  six  per  cent,  interest  thereon."  2 
Desty,  Tax'n,  p.  901,  under  the  head  of  ^'Averting  Cloud 
on  Title,"  says,  "Equity  will  generally  require  a  tender  of 
the  taxes  due,  as  a  condition  precedent  to  its  entertaining 
jurisdiction;"  citing  numerous  authorities.  In  Prichard 
V.  Madren^  24  Kan.  486,  the  law  is  thus  stated:  * 'Where 
lands  were  sold  for  taxes  due  thereon,  a  condition  prece- 
dent to  the  right  of  action  is  payment  or  tender  of  the  taxes 
due  and  paid  by  the  holder  of  the  tax  deed."  Again,  it  is 
held  in  Herzogv.  Gregg^  23  Kan.  726,  that  "the  action  lies 
against  the  holder  of  a  defective  tax  deed  upon  proof  of 
tender  of  the  amount  of  the  legal  taxes  and  charges."  See 
also,  Knox  v.  Dunn^  22  Kan.  683;  Lancaster  v.  Du  Hodway^ 
97  Ind.  565.  Again,  in  the  case  of  Gage  v.  Pumpclly^  115 
U.  S.  454,  (6  Sup.  Ct.  136),   it  was  held  that:     "In  a  pro- 
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ceeding  in  equity  in  a  court  of  the  United  States  to  set 
aside  a  tax  sale  in  Illinois  as  illegal,  the  claimant  should 
offer  to  reimburse  to  the  purchaser  all  taxes  paid  by  him, 
— both  those  for  which  the  property  might  have  been 
legally  sold,  and  those  paid  after  the  sale.."  Other  au- 
thorities might  be  cited,  showing  the  necessity  of  tender- 
ing the  amount  of  taxes  paid  by  the  party  acquiring  a  tax 
deed,  with  the  accrued  interest,  before  a  bill  could  be  sus- 
tained seeking  to  set  aside  the  deed;  but  these  are  regarded 
as  sufficient. 

Now,  in  addition  to  the  unreasonable  delay  of  the  appel- 
lants in  making  their  election  to  claim  the  benefit  of  the 
purchase  from  Garland  of  this  land,  the  evidence  shows 
that  a  deed  of  trust  was  executed  upon  the  property  by 
Georgia  Roseberry  in  order  to  borrow  three  hundred  dol- 
lars from  the  defendant  Samuel  Somerville.  At  the  time 
this  trust  was  executed,  it  appears  from  the  testimony  of 
Col.  Smith,  clerk  of  the  county  court,  Hernando  C.  Rose- 
berry came  with  Georgia  Rosberry  when  she  came  to  bor- 
row the  monev  from  Somerville,  and  heard  the  con  versa- 
tion  between  his  vsister,  Georgia,  and  Smith,  in  reference  to 
the  loan  of  money,  and,  while  he  took  no  part  in  the  con- 
versation, he  seemed  perfectly  willing,  and  knew  all  about 
the  transaction  talked  over  in  his  presence,  although  said 
Hernando  denies  being  present  on  that  occasion.  Col. 
Smith  appears  to  be  a  disinterested  witness,  and  Georgia 
Roseberry,  in  her  deposition,  swears  that  her  brother  Her- 
nando came  to  Point  Pleasant  in  her  company  on  May  24, 
1892,  and  consulted  Col.  Gibbons  and  Col.  Smith  fully  in 
regard  to  the  matter,  and  that  all  was  planned  and  ar- 
ranged, except  the  signing  of  the  trust  deed,  which  took 
place  next  day,  the  25th  of  May.  She  says  this  loan  was 
obtained  on  account  of  need  of  monev  caused  by  the  sick- 
ness  and  death  of  her  brother  Peter  F.  Roseberry,  and  at 
the  time  she  turned  over  seventy  dollars  of  the  sum  to  her 
brother  Hernando  C.  to  settle  the  expenses  of  her  brother 
Peter's  death,  which  w^as  caused  by  smallpox;  that  the  en- 
tire sum  of  three  hundred  dollars  was  spent  in  caring  for 
the  family  and  furnishing  medical  assistance  while  the)'' 
were  suffering  from  the  smallpox.  It  further  appears 
from  Col.  Smith's  testimony  that  between  the  time  when 
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the  tax  receipt  was  assigned  to  Georgia  and  the  time  when 
the  deed  was  made  to  her,  on  December  17,  1887,  more 
than  four  years  elapsed,  and  during"  that  time  he  remem- 
bers hearing  the  plaintifif,  Mary  J.  Morris,  express  herself 
on  one  or  more  occasions  as  wanting  this  land  deeded  to 
Georgia,  as  she  thought  she  was  entitled  to  it.  The 
plaintifif  then  not  only  induced  Georgia  to  take  the  deed  for 
this  land  in  her  own  name,  but  after  consulting  the  other 
members  of  the  family,  after  allowing  her  to  hold  the  deed 
for  nearly  ten  years,  and  after  the  deed  of  trust  had  been 
executed  at  her  instance,  and  the  rights  of  Somerville  had 
intervened  by  reason  of  his  trust  lien  innocently  acquired 
by  reason  of  said  Georgia  appearing  on  the  record  as  the 
owner,  said  Mary  J.  Morris  brings  her  suit  in  1893  to  can- 
cel the  deed  of  trust  executed  to  secure  said  loan;  and  we 
hold  the  delay  was  too  great.  Even  if  she  had  rights  which 
at  one  time  she  could  have  successfullv  asserted,  a  court  of 
equity  will  not  allow  her  to  have  dower  assigned  in  said 
land;  nor  will  it,  in  the  circumstances,  allow  her,  as  the 
heir  at  law  of  her  infant  son,  to  have  partition  of  the  same. 

Having  determined  that  the  plaintiff,  Mary  J.  Morris,  is 
barred  of  her  dower  in  this  land,  she  is  still  before  the 
court,  claiming,  as  the  heir  of  her  deceased  son,  to  be  en- 
tilted  to  one-sixteenth  of  the  land.  As  we  have  seen,  the 
son  lived  for  about  one  year  after  attaining  the  age  of 
twenty-one  years,  and,  so  far  as  appears,  acquiesced  in  al- 
lowing his  sister,  Georgia,  to  retain  the  title,  or,  at  any 
rate,  died  without  asserting  an  adverse  claim.  After  his 
death,  the  plaintifif  makes  no  ofifer  to  reimburse  Georgia 
for  her  outlay  in  obtaining  said  deed,  either  before,  at  the 
time  of,  or  after  the  institution  of  this  suit,  but  prays  that 
the  tax  deed  be  canceled  and  the  land  partitioned.  Her- 
nando C,  in  his  answer,  by  way  of  afi&rmative  relief,  after 
standing  by  and  quietly  allowing  her,  as  the  owner,  to  exe- 
cute a  deed  of  trust  upon  three-fourths  of  the  land  as  the 
owner  of  same,  prays  also  that  the  deed  of  trust  may  be 
canceled  and  the  tax  deed  set  aside,  although  he  received  a 
large  portion  of  the  proceeds  of  the  loan.  These  circum- 
stances would  stop  both  the  plaintifif  and  Hernando  C. 
from  asserting  title  to  the  land. 

For  these  reasons  my  conclusion  is  that  the  circuit  court 
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committed  no  error  in  dismissing  plaintiff's  bill,  but  such 
dismissal  should  have  been  without  prejudice  to  any  proper 
suit  any  of  the  parties  might  see  proper  to  institute;  and 
the  decree  complained  of,  so  modified,  is  affirmed. 

Modified  and  Affirmed, 


CHARLESTON. 

Bloxton  et  al,  v.  McWorter,  Judge. 
Submitted  June  1,  1898— Decided  March  22,  1899. 

1.     Municipal  Cobporations — Circuit  Court— Prohibition, 

Under  section  9,  chapter  47,  Code,  **Upon  filing- of  such  certifi 
cate  of  the  result  [of  the  vote  on  the  question  of  incorporation] 
and  upon  satisfactory  proof  that  all  the  provisions  of  the  foreg-o- 
ing-  sections  of  this  chapter  have  been  complied  with,  the  circuit 
court  shall,  by  an  order  entered  of  record,  direct  the  clerk  of  the 
said  court  to  issue  a  certificate  of  the  incorporation  of  such  city, 
town  or  villag-e."  In  deciding:  upon  the  sufficiency  of  such 
proofs,  the  court  was  exercising-  the  leg"itimate  powers  conferred 
upon  it  by  the  statute;  and,  having-  jurisdiction  of  the  subject- 
matter,  prohibition  will  not  lie,     (p  35). 

2     Municipal    Corporations — Certificate    of  Incorporation — Pro- 

hibiiion. 

And  in  entering  the  order  directing-  the  clerk  of  said  court  to 
issue  a  certificate  of  the  incorporation  of  such  city,  town,  or  vil- 
lag-e,  after  deciding  upon  the  sufficiency  of  said  proofs,  the  court 
was  performing  a  merely  ministerial  duty,  as  it  had  no  discre- 
tion after  being  satisfied  with  the  proofs,  and  prohibition  will 
not  lie      (p  36. ) 

Application  of  R.  J.  Bloxton  and  another  for  a  writ  of 
prohibition  against  J.  M.  McWhorter,  Judge  of  the  circuit 
court,  and  others. 

Writ  Denied. 
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St.  Clair  &  Walker  and  Brown,  Jackson  &  Knight,  for 
petitioners. 

C.  W.  Dillon  and  Flournoy,   Price  &  Smith,  for  re- 
spondents. 

McWhorter,  Judge: 

Application  was  made  to  the  circuit  court  of  Fayette 
County  by  John  Poteet,  Stewart  Blake,  J.  S.  Boggess,  W. 
W.  Garrettson,  and  N.  M.  Jenkin,  under  the  provisions  of 
chapter  47  of  the  Code,  for  the  incorporation,  to  be  called 
the  town  of  "Hill  Top,"  of  certain  territory  in  the  district 
of  Fayetteville,  in  said  county,  containing*  one  thousand 
eight  hundred  and  three  acres,  and  a  population  of  two 
hundred  and  eighty-one.  On  the  1st  day  of  March,  1898, 
an  order  was  made  by  the  said  court  reciting  that  satisfac- 
tory proof  was  made  that  all  the  provisions  of  chapter  47  of 
the  Code  had  been  complied  with,  and  incorporating  the 
said  territory;  describing  the  same  as  appeared  by  the  re- 
port of  the  surveyor  made  and  filed  in  the  case,  as  pre- 
scribed, and  appointing  three  legal  voters  residing  within 
said  territory  to  act  as  commissioners  of  election  at  the 
first  election  to  be  held  in  said  town.  On  the  12th  day  of 
March,  1898,  R.  J.  Bloxton  and  J.  E.  Garrett,  residents  and 
voters  within  the  boundaries  of  said  town,  appeared  by 
counsel,  and  objected  to  the  court  authorizing  a  charter  to 
be  issued  to  said  town,  and  moved  the  court  to  set  aside 
the  order  entered  on  the  1st  day  of  March,  on  the  ground 
that  the  survey  and  map  filed  with  the  application  were  not 
in  compliance  with  the  statute  in  such  case  made  and  pro- 
vided, and  tendered  in  support  of  said  motion  the  affidavits 
of  H.  L.  Tansall  and  Thomas  Nichol,  which  were  filed;  and 
the  applicants,  by  their  counsel,  appeared  and  objected  to 
said  motion,  which  motion,  being  argued,  was  overruled,  to 
which  ruling  of  the  court  said  Bloxton  and  Garrett,  by 
their  attorneys,  objected  and  excepted.  The  said  Bloxton 
and  Garrett  tendered  their  petition  to  this  Court,  praying 
a  writ  of  prohibition  against  J.  M.  McWhorter,  Judge  of  said 
circuit  court,  and  the  said  applicants,  and  W.  E.  Harvey, 
John  Poteet,  and  S.  E.  Wriston,  the  commissioners  so  ap- 
pointed to  hold  the  said  first  election,  praying  that  all  of 
said  defendants,  except  McWhorter,  Judge  as  aforesaid, 
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be  prohibited  and  restrained  from  holding-  any  election  for 
officers  of  said  pretended  town,  which  petition  was  veri- 
fied by  affidavit.  A  rule  was  issued  requiring  said  defend- 
ants to  appear  and  show  cause  why  such  writ  of  prohibi- 
tion should  not  issue  as  prayed  for,  and  prohibiting  and 
restraining  said  defendants,  except  McWhorter,  Judge  as 
aforesaid,  as  prayed  for  in  the  said  petition,  until  the  fur- 
ther order  of  the  court.  On  the  1st  day  of  June  the  parties 
appeared  by  their  attorneys,  and  the  respondents  demur- 
red to  the  petition,  and  moved  the  court  to  quash  the  rule; 
and  the  case  was  fully  heard  upon  said  petition,  and  said 
motions  and  arguments  of  counsel. 

It  is  insisted  by  respondents  that  this  Court  has  no  jur- 
isdiction, because,  in  the  discharge  of  its  duties  imposed 
upon  it  in  relation  to  the  incorporation  of  cities,  towns,  and 
villages,  the  circuit  court  is  acting  as  a  subordinate  branch 
or  tribunal  of  the  Legislature,  and  not  in  the  judicial  de- 
partment of  the  State  government,  and  therefore  its  pro- 
ceedings in  such  matters  cannot  be  controlled  by  the  judi- 
cial department.  Section  8  of  chapter  47  provides  for  the 
return  of  the  election  of  which  notice  was  given  in  the  ap- 
plication under  section  6,  and  that  the  result  of  the  vote 
shall  be  certified  and  returned  under  oath  by  the  three 
voters  under  whose  superintendence  the  vote  was  taken. 
And  section  9  provides  that,  '*upon  the  filing  of  such  cer- 
tificate and  upon  satisfactory  proof  that  all  the  provisions 
of  the  foregoing  sectons  of  this  chapter  have'  been  com- 
plied with,  the  circuit  court  shall,  by  an  order  entered  of 
record,  direct  the  clerk  of  the  said  court  to  issue  a  cer- 
tificate of  the  incorporation  of  such  city,  town  or  village, 
in  form  or  substance  as  follows:"  (giving  the  form  of  the 
certificate  of  incorporation) ;  such  section  closing  with, 
"and  from  and  after  the  date  of  such  certificate  the  ter- 
riory  embraced  within  the  boundary  mentioned  in  said 
certificate  shall  be  an  incorporated  city,  town  or  village, 
by  the  name  specified  in  the  said  notice  and  certificate." 
In  re  Town  of  Union  Mines,,  39  W.  Va.  179  (19  S.  E.  398, 
Syl.) :  "(1)  Chaper  47  of  the  Code,  in  relation  to  the  incor- 
poration of  cities,  towns,  and  villages,  in  so  far  as  it  confers 
on  the  circuit  court  functions  in  their  nature  judicial  and 
administrative,  although  in  furtherance  of  the  legislative 
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department  of  the  state  government,  is  constitutional  and 
valid.  (2)  The  circuit  court,  in  the  discharge  of  such 
functions,  acts  as  a  subordinate  branch  or  tribunal  of  the 
legislative,  not  of  the  judicial,  department,  and  is  not  sub- 
ject to  the  appellate  jurisdictionof  the  Supreme  Court  of 
Appeals  of  this'State."  And  Judge  Dent,  in  discussing 
the  subject  in  that  case,  says.,  ''The  circuit  court  being 
engaged  in  the  discharge  of  a  legislative  function  in  aid 
of  the  legislative  department  of  the  state  government,  the 
petitioners  had  no  right  to  appear  and  contest  the  issuance 
of  the  certificate  of  incorporation  in  such  manner  as  to  be 
made  parties  litigant  in  a  judicial  sense,  any  more  than  be- 
fore a  committee  of  the  legislature.  *  *  *  This  Court 
could,  with  as  much  propriety,  and  with  equal  authority, 
review  the  judicial  functions  exercised  by  the  legislature 
in  enacting  the  charter  of  a  city  or  town  having  over  two 
thousand  inhabitants,  as  to  review  the  proceedings  now 
under  consideration. "  Section  1,  chapter  110,  Code,  pro- 
vides that  "the  writ  of  prohibition  shall  lie  as  a  matter  of 
right,  in  all  cases  of  usurpation  and  abuse  of  power,  when 
the  inferior  court  has  not  jurisdiction  of  the  subject-mat- 
ter in  controversy,  or  having  such  jurisdiction,  exceeds  its 
legitimate  powers."  Had  the  circuit  court  jurisdiction, 
and,  if  so,  did  it  abuse  its  powers?  The  circuit  court  is 
given  a  special  and  exclusive  jurisdiction  in  the  matters  in 
question,  under  chapter  47  of  the  Code, — partly  legislative 
and  partly  judicial  and  administrative.  Under  section  9, 
''upon  the  filing  of  such  certificate  and  upon  satisfactory 
proof  that  all  the  provisions  of  the  foregoing  sections  of 
this  chapter  have  been  complied  with  the  circuit  court  shall 
by  an  order  entered  of  record  direct  the  clerk  of  said  court 
to  issue  a  certificate  of  the  incorporation  of  such  city,  town 
or  village,"  etc.  The  action  complained  of  is  that,  al- 
though the  court  decided  the  proof  was  satisfactory,  it  was 
not  sufficient;  therefore  the  court  decided  wrong.  Sup- 
pose it  did?  This  is  the  power  conferred  upon  the  court 
by  the  statute,  and  which  it  is  required  to  exercise;  and, 
whether  it  decides  right  or  wrong,  it  is  only  exercising  the 
powers  conferred  upon  it;  and  in  deciding  that  the  proofs 
were  satisfactory  the  court  was  exercising  its  legitimate 
judicial  functions;  and,  having  jurisdiction  of  the  subject- 
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matter,  prohibition  will  not  lie;  and  in  entering"  the  order, 
being  satisfied  with  the  proof,  it  was  performing  merely  a 
ministerial  duty,  and  prohibition  will  not  lie.  Fleming  v. 
Commissioners,  31  W.  Va.  608,  (8  S.  E.  267,  Syl.  point  4) : 
"Prohibition  lies  onlv  in  case  of  the  unlawful  exercise  of 
judicial  functions.  Acts  of  a  merely  ministerial,  adminis- 
trative, or  executive  character  do  not  fall  within  its  pro- 
vince." And  point  6:  '*Mere  errors  and  irregularities  of 
such  commissioners,  proceeding*  within  their  jurisdiction, 
are  not  subject  to  prohibition." 

Petitioners  contend  that  the  certificate  of  incorporation 
is  void  because  of  alleged  defects  in  the  proceeding.  It 
appears  from  the  record  that  the  proceedings  were  all 
regular,  and  the  court  judicially  passed  upon  the  proof  of 
all  things  done,  and  held  that  the  same  was  satisfactory  to 
the  court;  that  all  the  provisions  of  chapter  47  had  been 
complied  with.  Petitioners  say  that  while  this  Court  held 
**/;?  re  Town  of  Union  Mines,  supra,  that  objectors  to  in- 
corporation cannot  be  made  parties  litigant  in  the  proceed- 
ings, and  have  no  right  to  an  appeal  or  other  ordinary 
appellate  writ,  it  has  in  the  same  case  indicated  that  the 
action  of  the  circuit  court  is  subject  to  the  supervision  of 
this  Court  by  tnaiidiunus  or  prohibition.  And  we  see  no 
reason  why  it  should  change  the  opinion  thus  expressed." 
The  opinion  says:  *'In  discharging  these  functions  the 
circuit  court  does  not  act  under  the  judicial  branch  of  the 
government,  and  is  not  subject  to  its  supervision,  except 
by  7nandamus  or  prohibition,  in  a  proper  case,  but  acts  as 
a  part  of  the  legislative  branch  of  the  government,  under 
the  express  authority  of  the  Constitution,and  is  subject  to  its 
suprevision  and  control  only,  however,  by  impeachment  or 
amendment  or  repeal  of  the  law.  Hence  its  action  in  dis- 
charging these  legislative-judicial  functions  cannot  be  re- 
viewed by  this  Court  by  a  writ  of  error  or  other  ordinary  ap- 
appellate  writ,  notwithstanding  their  judicial  character." 
That  is,  in  case  persons  desiring  to  obtain  a  certificate  of  in- 
corporation of  proper  territory  should  comply  fully  with  all 
the  requirements  of  the  statutes  for  the  purpose,  and 
make  application  in  due  form,  and  the  circuit  court  should 
arbitrarily  refuse  to  entertain  such  application,  mandamus 
would  lie  to  compel  action;  or,  on  the  other  hand,  if  the 
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court  should  undertake  to  incorporate  territory  included 
within  another  incorporated  city,  town,  or  village,  or  con- 
taining' a  resident  population  of  less  than  one  hundred,  or 
containing  less  territory  than  one-fourth  of  one  square 
mile  in  extent,  as  provided  by  statute,  it  would  probably 
be  "a  proper  case"  for  prohibition.  Petitioners  cite  Furrh 
V.  Siate,(y  Tex.  Civ.  App.  221,  (24  S.  W.  1126),  as  '*a  case 
exactly  in  point."  I  fail  to  see  the  similarity.  The  stat- 
ute of  Texas  is  somewhat  similar  to  ours, — permitting 
towns  and  villages,  however,  to  incorporate  for  free-school 
purposes  only.  This  was  a  proceeding  by  information 
against  the  trustees,  in  the  nature  of  a  quo  warranto;  and 
Lightfoot,  C.'J.,  in  his  opinion,  says:  ''The  leading  ques- 
tion raised  on  this  appeal  is  this:  The  petition  of  the  citi- 
zens who  sought  the  incorporation  of  Waskern  and  vicinity 
for  school  purposes  having  failed  to  designate  the  bound- 
aries of  the  proposed  incorporation,  would  the  order  of  the 
county  judge  designating  a  boundary,  and  the  election  held 
thereon,  be  a  compliance  with  the  statute?"  In  the  case  at 
bar  we  have  the  same  boundary  described  in  the  applica- 
tion, the  report  of  survey  of  the  surveyor,  and  also  in  the 
order  and  certificate  of  incorporation.  The  several  cases 
cited  by  petitioners  (State  v.  Tucker^  48  Mo.  App.  531; 
I'ozvn  of  Enterprise  V,  State,  29.Fla.  128,  (10  South  740); 
Furrh  v.  State,  supra)  are  all  proceedings  in  the  nature  of 
quo  warranto.  In  the  Florida  Case  (  Town  of  Enterprise 
V.  State)  Syl.  point  6:  "The  rule  is  well  settled  that  no 
collateral  attacks  can  be  made  upon  the  existence  of  a  cor- 
poration. Such  bodies  derive  their  being  from  the  sover- 
eign will  of  the  people,  and,  so  long  as  the  state  does  not 
question  their  existence,  it  cannot  be  controverted  in  a  col- 
lateral way  on  account  of  irregularities  and  defects  in  their 
organization."  Also,  in  the  case  of  Hozvell  w,  Kinney,  ^^ 
Ga.  544,  (27  S.  E.  204) ,  cited  by  petitioners,  where  the 
change  of  militia  lines  were  brought  in  question  in  a  col- 
lateral proceeding.  Justice  Lumpkin,  in  his  opinion,  says: 
*'It  has  frequently  been  held  by  this  court  that  the  deter- 
mination by  an  ordinary,  or  board  of  county  commission- 
ers, in  proceedings  to  change  militia  district  lines,  cannot 
be  directly  reviewed  by  certiorari  or  otherwise.  While 
we  are  not  in  the  least  degree  disposed  to  call  in  question 
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the  correctness  of  this  proposition,  we  are  at  the  same  time 
quite  sure  that  it  is  within  the  power  of  the  superior  court 
or  of  this  court  to  declare  such  proceeding's,  and  the  final 
action  taken  therein,  absolutely  void,  whenever  it  be- 
comes apparent  that  there  was  no  law  authorizing  the 
same,  or  is  manifest  that  no  attempt  is  made  to  conduct 
them  in  conformity  with  valid  existing  regulations  govern- 
ing such  proceedings,  or  that  the  action  taken  was  in  utter 
disregard  thereof.''  It  will  be  readily  seen  that  the  case 
at  bar  is  wholly  different.  Here  it  is  only  claimed  that  the 
court  erred  in  granting  the  order  of  incorporation  because 
the  description  of  the  boundaries  of  the  territory  was  not 
sufficient.  The  court,  in  the  exercise  of  its  judicial  func- 
tions, solemnly  decided  that  the  proof  was  sufficient.  And 
it  was  acting  in  a  matter  in  which  it  unquestionably  had 
jurisdiction  directly  under  the  statute,  and  upon  questions 
which  the  law  required  it  to  pass  upon  judicially;  and,  if 
the  court  erred  or  committed  irregularities,  it  cannot,  as 
we  have  seen,  be  corrected  on  prohibition. 

Petitioners  complain,  also,  of  the  large  extent  of  the  ter- 
ritory incorporated.  This  question  is  fully  discussed  and 
disposed  of  in  Dazisv,  Town  of  Point  Pleasant^  32  W.  Va. 
289,  (9  S.  E.  228),  and  cases  there  cited.  The  writ  of 
prohibition  is  refused,  and  the  petition  dismissed. 

Writ  Denied, 


W,Va.]  Burbridge  v.  Sadler.  39 


CHARLESTON. 

Burbridge  v,  Sadlkr.  le^ae 

Submitted  September  26,  1898— Decided  March  22,  1899. 

1.  Presumption  of  Payment — Vendor's  Lien— Lapse  of  Time, 

Lapse  of  twenty  years  affords  a  presumption  of  payment  of 
a  lien  for  purchase  money  reserved  in  a  deed  conveying  the  legal 
title  to  land.     (p.  43). 

2.  V E N DOR 's  Lien — Disch a rge  —St a tu te  of  L im ita tions, 

Burbridge,  owing  Lee  a  lien  reserved  in  the  deed  of  land  to  her, 
conveys  the  land  to  Sadler,  and  as  part  payment,  Sadler  conveys 
to  Burbridge  other  land,  and  in  the  deed  charges  this  land  with 
a  lien  to  indemnify  Sadler  against  the  lien  of  Lee.  Burbridge 
pays  to  Sadler  money,  with  the  agreement  that  Sadler  shall  pay 
it  on  Lee's  lien.  Sadler  fails  to  pay  it.  Such  payment  relieves 
Burbridge*s  land  from  the  lien  for  Sadler's  indemnity,  and  re- 
quires Sadler's  land  to  pay  the  lien  of  Lee;  and  the  right  to 
claim  such  money  as  a  discharge  of  the  lien  for  indemnity  is  not 
subject  to  the  statute  of  limitations,  up  to  the  amount  of  the  lien 
of  Lee,  but  beyond  that  it  is  subject  to  the  statute,     (p.  45). 

3.  Statute  of  Limitations — Trtists — Legal  Demand — Equity. 

Money  deposited  by  one  person  with  another  to  fte  paid  to  a 
third,  and  not  paid,  does  not  create  a  trust  cognizable  only  in 
equity,  not  subject  to  the  statute  of  limitations,  but  is  only  a  legal 
demand,  and  subject  to  the  statute,     (p.  45). 

4.  Statute    of  Limitations — Deficiency   in   Acreage — Legal    De- 

mand— Equity, 

A  claim  for  compensation  for  deficiency  in  quantity  of  land 
conveyed  by  deed,  where  the  purchase  money  has  been  paid,  is  a 
mere  personal  demand,  not  cognizable  only  in  equity,  but  at  law, 
and  is  subject  to  the  statute  of  limitations,     (p.  47). 

5.  Married  Women — Separate  Estate  -Deed—  Vendor's  Lien. 

Where  a  deed  conveying  land  to  a  married  woman  as  separate 
estate  reserves  a  lien  or  charge  upon  it  for  money,  the  fee  or  cor- 
pus may  be  sold  for  its  payment,     (p.  47), 
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had  conveyed  to  Rudolph  Sadler  said  one  hundred  and 
eighty  and  three-fourths  acres,  and  that  Sadler  had  con- 
veyed, in  part  payment  therefor,  said  one  hundred  and 
seventy-five  acres,  and  had  executed,  in  further  payment, 
the  two  notes  of  three  hundred  dollars  and  one  hundred 
and  fifty  dollars,  and  that  they  remained  unpaid;  and  alleg- 
ing* the  sale  of  the  tv^^o  hundred  and  sixty-nine  acres  by 
Gore  to  her,  and  the  assignment  of  her  and  her  husband's 
notes  to  Lee,  and  that  Susan  Sadler  and  others  claimed 
debts  against  Rudolph  Sadler's  estate,  and  that  he  had  died 
owning  said  two  tracts  of  one  hundred  and  eighty  and 
three-fourths  the  thirty-seven  and  one-fourth  acres;  and 
alleging  that  Rudolph  Sadler  was  indebted  to  her  for 
some  notes  given  to  her  by  Bonnell,  and  assigned  by  her  to 
Rudolph  Sadler,  which  Sadler  took  to  pay  their  proceeds 
on  the  Lee  debt;  and  further  alleging  that  said  Sadler 
was  indebted  to  J.  P.  Burbridge  for  cattle  in  an  amount 
not  stated  in  the  bill,  but  stated,  in  the  answer  of  Bur- 
bridge  and  wife  in  the  Sadler  suit  to  amount  to  one  hun- 
dred dollars,  and  also  in  their  amended  answer  in  the  Lee 
suit.  She  also  alleged  in  her  bill  that  there  was  a  defi- 
ciency in  quantity  of  the  one  hundred  and  seventy-five 
acres  amounting  to  eighteen  acres,  for  which  she  claimed 
compensation.  All  these  causes  were  heard  together,  and 
were  referred  to  a  commisisoner  for  report  as  to  the  mat- 
ters involved  in  them,  and  upon  this  report,  on  the  29th 
day  of  March,  1897,  a  decree  was  pronounced  giving  Lee's 
estate  a  first  lien  for  one  thousand  three  hundred  and  fifty- 
five  dollars  and  fifteen  cents,  and  giving  to  Melissa  Bur- 
bridge  a  second  lien  for  one  thousand  five  hundred  and 
twenty-four  dollars  and  sixty-four  cents,  on  the  two  tracts 
owned  by  Rudolph  Sadler's  estate,  and  giving  Susan  Sad- 
ler a  third  lien  for  one  thousand  four  hundred  and  thirtv- 
one  dollars  and  seven  cents,  and  giving  said  Smith  a  fourth 
lien  for  nine  hundred  and  forty-one  dollars  and  seven 
cents,  and  providing  that  out  of  the  sum  decreed  to  Melissa 
Burbridge  there  should  be  applied  an  amount  sufficient  to 
pay  the  Lee  debt,  leaving  the  balance  as  a  lien  in  favor  of 
Melissa  Burbridge.  From  this  decree  Sadler's  adminis- 
trator and  his  heirs  and  Susan  Sadler  appeal. 
These  cases  present  considerable  complication,  growing 
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out  of  the  fact  that  they  have  been  so  long  sleeping,  and  in- 
volve matters  dating  back  so  far.     As  to  some  of  these 
matters,  no  court  can  act  with  entire  confidence,  owing  to 
the  uncertainty  of  evidence,  and   the  death  of  Sadler,  dis- 
abling  his  side  from  fully  representing  its  case.    The  Sad- 
lers  complain  that  the  decree  allows  against  them  the  one 
hundred  and  fifty  dollar  note  given  by Sadlerto  MelissaBur- 
bridge  for  purchase  money  of  the  one  hundred  and  eighty 
and  three-fourths  acres  conveyed  by  Melissa  Burbridge  to 
Sadler.     It  is  made  clear  that  Sadler  paid  the  three  hun- 
dred dollar  note  given  for  that  land,  thus  affordyig  a  likeli- 
hood that  he  paid  the  one  hundred  and  fifty  dollar  note 
also.     The  latter  note  is  not  produced  by  Melissa  Bur- 
bridge,  who  seeks  to  make  it  the  basis  of  a  debt  against  a 
dead  man's  estate.     Her  husband  savs  it  was  filed  in  the 
original  papers  in  these  causes,  but  it  does  not  appear.     It 
is  somewhat  strange  that  it  is  lost  when  no  other  papers 
are  wanting.     I  do  not  see  that  it  is  made  an  exhibit  in  any 
of  those  original  papers,  and  therefore  why  should  it  be 
filed?    What  papers  was  it  filed  with?    Its  non-production 
by  the  person  asking  it  to  be  used  as  evidence  of  a  debt  is 
a  circumstance  in  favor  of  the  theory  of  its  payment. 
True,  the  deed  speaks  of  it,  but  the  grantor  should  be  able 
to  produce  it.     J.  P.  Burbridge,  being  a  party  to  this  suit 
cannot  be  heard  to  prove  its  continued  existence  as  a  debt, 
and  thus  show  its  nonpayment,  because  that  would  be  al- 
lowing him  to  negative  payment  by  Sadler,  and  thus  allow 
the  living  man  to  give  evidence  upon  a  transaction  occur- 
ring between  him  and  a  dead  man,  or  between  the  dead 
man  and  his  wife,  when  the  dead  man  is  not  here  to  speak 
of  that  transaction.     Burbridge  cannot  give  evidence  of 
nonpayment  by  Sadler.     The  payment  of  the  other  note 
and   the  absence  of  the  one  hundred  and  fifty  dollar  note 
lend  additionalTForce  to  the  rule  of  law  laid  down  in  Evans 
V.  Johnson,  39  W.  Va.  299,  (19  S.  E.  623) ,  and  Criss  v.  Criss, 
28  W.  Va.  388,  that  the  lapse  of  twenty  years  affords  a  pre- 
sumption of  payment.     That  note  fell  due  on  the  1st  day 
of  May,  1873.     It  was  never  mentioned  in  any  pleading  un- 
til 1894,  by  Melissa  Burbridge,  as  a  demand  against  Sadler, 
and  then  he  was  dead.     This  laches  of  nearly  twenty-two 
years  counts  strongly  against  the  demand,  under  the  prin- 
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ciples  of  equity,  which  emphatically  discourage  stale  de- 
mands, especially  where  the  immediate  parties  to  the 
transaction  are  dead.  Cranmer  v.  McSwords^  24  W.  Va. 
594;  Trader  v.  /arvis,  23  W.  Va.  100.  Why  did  not 
Melissa  Burbridge  sooner  present  this  note  in  the  Lee 
suit,  and  more  especially  why  did  she  not  file  an  answer  in 
the  Sadler  suit  against  her  to  compel  her  to  relieve  Sadler's 
land  from  the  Lee  debt?  For  twenty  years  that  suit  stood 
without  any  answer  from  her  mentioning  any  demand  on 
this  note  as  still  existing,  and  the  same  is  true  of  the  other 
demands  set  up  in  1894  for  the  first  time.  This  one  hun- 
dred and  fifty  dollar  note  was  improperly  charged  by  the 
decree  against  Sadler's  estate  to  the  credit  of  Melissa  Bur- 
bridge. 

The  Sadlers  also  complain  of  the  charge  against  them 
in  favor  of  Melissa  Burbridge  of  two  one  hundred  dollars 
items, — one  of  cash,  in  1873;  the  other  of  cattle,  in  1875. 
They  say  these  items  are  barred  by  the  statute  of  limita- 
tions, as  they  were  never  claimed  till  1894.  Now,  as  to  the 
item  for  one  hundred  dollars  in  cattle.  Viewing  it  as  an 
offset  in  favor  of  J.  P.  Burbridge,  as  it  is  set  up  in  the 
Burbridge  bill,  it  would  be  not  allowable,  because  not  in 
favor  of  Melissa  Burbridge,  but  in  favor  of  her  husband, 
and  it  is  blank  in  amount  in  that  bill,  and  it  is  not  there 
charged  that  these  cattle  were  furnished  to  Sadler,  to  be 
paid  by  him  on  the  Lee  debt,  and  therefore  it  would  be 
barred.  But  answers  of  Burbridge  and  wife  in  the  suits 
of  Lee  and  Sadler  do  set  up  that  cattle  item  as  one  hundred 
dollars,  and  allege  that  the  cattle  were  furnished  by  Bur- 
bridge and  wife  to  Sadler  with  the  understanding  that  he 
was  to  pay  their  proceeds  on  the  Lee  debt,  and,  this  being 
so,  I  do  not  think  the  statute  of  limitations  applies.  The 
commissioner  thought  that  the  statute  did  not  apply,  be- 
cause this  item  had  been  involved  in  the  long-sleeping  suits; 
but  it  was  not  involved,  because  never  set  up  until  in  1894. 
And  just  here  I  remark  that  the  reference  in  the  lifetime 
of  Sadler,  in  the  Hutson  suit,  to  convene  lienors,  could  not 
keep  alive  a  mere  open  account.  But,  going  back  to  the 
fact  that  the  cattle  were  furnished  to  Sadler  to  be  applied 
by  him  on  the  Lee  debt,  I  do  not  regard  the  demand  bar- 
red.    Under  this  head,  the  question  is,  which  land  shall 
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pay  that  Lee  debt, — Sadler's  land,  or  the  one  hundred  and 
seventy-five  acres  of  Melissa  Burbridge?  In  the  first  in- 
stance, it  was  Burbridge 's  debt;  but,  when  she  furnished 
Sadler  cattle  to  pay  on  it,  clearly  that  would  relieve  the  one 
hundred  and  seventy-five  acres  ^r^  tanto^  because  it  would 
do  what  the  charge  upon  that  land  in  Sadler's  deed  to  Bur- 
bridge  bound  the  land  to-  do, — that  is,  indemnify  Sadler 
against  the  Lee  debt.  It  would  be  furnishing  money  to 
Sadler  to  his  indemnity,  and  he  could  not  then  say  that 
Burbridge  had  failed  to  discharge  the  lien*  With  money 
in  his  pocket  to  pay  Lee,  furnished  by  Burbridge,  Sadler 
would  be  estopped  from  calling  on  Burbridge 's  land  to  re- 
lieve Sadler's  land,  and  Sadler's  land  would  have  to 
shoulder  the  lien  to  the  relief  of  Burbridge 's  land  to  the 
extent  of  money  furnished  by  Burbridge  to  Sadler  to  pay 
on  the  Lee  debt.  So,  the  charge  of  one  hundred  dollars 
for  cattle  furnished  in  1875  was  properly  credited  to  Me- 
lissa Burbridge  against  Sadler's  estate.  But  as  to  the  one 
hundred  dollars  for  cash  paid  Sadler  in  1873,  it  was  im- 
properly allowed  against  the  Sadlers,  for  the  reason  that  it 
is  nowhere  in  bill  or  answers  set  up  as  a  payment  or  set- 
oflF,  or  as  money  deposited  with  Sadler  to  go  on  the  Lee 
debt,  and  in  the  latter  case  it  is  more  essential  to  set  it 
up  than  as  a  mere  payment  or  set-off.  It  is  hardly  mater- 
ial to  say  yiat  the  theory  against  the  statute  of  limitations 
applying,  namely,  that  the  deposit  of  money  to  pay  on  the 
Lee  debt  constituted  a  trust,  is  not  tenable.  They  would 
be  mere  personal  demands.  Where  one  hands  another 
money  to  be  paid  to  a  third  party,  and  he  fails  to  do  it,  the 
depositor  sues  at  law  to  recover  the  money,  in  assumpsit 
for  mone}'  had  and  received.  It  is  cognizable  only  in  law, 
and  not  a  trust  cognizable  only  in  equity.  If  it  were  the 
latter,  the  statute  would  not  apply;  but,  as  it  is  the  former, 
it  does  apply.  Woods  v.  Stevenson^  43  W.  Va.  149,  (27  S. 
E.  309);  Thompson  v.  Iron  Co.,  41  W.  Va.  581,  (23  S.  E. 
795) .  The  decree  in  this  case  credits  Melissa  Burbridge 
with  a  sum  larger  than  the  amount  of  the  unpaid  Lee  debt, 
and  decrees  the  surplus  against  Sadler's  land.  This  is 
error,  because,  beyond  the  amount  of  the  Lee  debt,  the 
demand  of  Melissa  Burbridge  for  cattle  or  money,  or  the 
Bonnell  notes,  would  be  barred  by  limitations;  but  as  there 
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is  less  going  to  Melissa  Bur  bridge  than  the  Lee  debt  un- 
der the  abatements  made  by  us,  the  question  is  not  very 
material. 

The  Sadlers  complain  that  the  decree  charges  against 
them  the  four  Bonnell  notes.  For  reasons  stated  above 
as  to  the  cattle,  I  think  they  were  properly  charged  to  the 
credit  of  Melissa  Burbridge  and  not  barred.  Nobody 
questions  that  said  notes  were  assigned  by  Melissa  Bur- 
bridge  to  Rudolph  Sadler,  and  the  only  question  is  as  to 
the  purpose  for  which  they  were  assigned.  Were  they  as- 
signed to  be  paid  on  the  Lee  debt?  Burbridge  and  Le- 
fever  say  so,  but,  parties  to  the  suit,  they  cannot  speak  of 
this  personal  transaction  with  Sadler,  since  dead.  But 
Roush  clearly  proves  that  they  were  assigned  to  Sadler  to 
pay  on  the  Lee  debt.  Certainly  they  were  paid  to  Sadler. 
They  are  chargeable  to  his  estate.  However,  Bonnell  says 
the  first  of  these  notes  was  at  least  half  paid  before  they 
were  assigned  to  Sadler.  The  commissioner  charges 
their  full  amount, — in  fact  more,  as  I  see  it.  Only  that 
first  note  after  the  deduction  of  the  credits  on  it  should  be 
charged.  Bonnell  says  it  was  half  paid,  but  he  merely  ap- 
proximates, and  I  think  that  the  proper  course  is  to  apply 
the  credits  appearing  on  it  as  more  certain. 

Susan  Sadler  complains  that  her  lien  was  not  made  a  sec- 
ond lien  on  her  husband's  land  instead  of  being  made  sub- 
ordinate to  the  amount  decreed  Melissa  Burbridge.  Of 
course,  that  is  error  as  to  any  surplus  given  Melissa  Bur- 
bridge over  the  amount  of  the  Lee  debt;  for  such  surplus 
was  no  lien,  as  Melissa  Burbridge's  demand  beyond  the 
Lee  debt  would  only  make  her  a  general  creditor,  even  if 
she  was  not  barred,  and  Susan  Sadler's  debt  was  a  fixed 
lien  by  subrogation  to  the  Hutson  lien.  Susan  Sadler  also 
complains  that  her  debt  as  allowed  is  too  small.  The  date 
from  which  interest  was  computed  on  this  debt  and  the 
amount  on  which  interest  was  computed  by  the  commis- 
sioner do  not  appear.  The  amount  is  clearly  too  small.  I 
find  a  decree  in  the  Hutson  Case,  made  after  the  decision 
of  this  Court,  which  finds  the  debt  of  Susan  Sadler  to  be 
one  thousand  one  hundred  and  seventy-eight  dollars  and 
sixty-six  cents,  with  interest  from  the  date  of  that  decree, 
and  so  adjudicates  it  against  Sadler's  estate.     The  date  of 
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the  decree  does  not  appear.  That  is  res  Judicata^  and  that 
decree  fixes  the  amount  of  her  debt.  "  It  is  binding  on  the 
estate,  and  binding  on  Smith,  who  was  a  party  to  that  suit, 
and  whose  debt  was  also  adjudicated  in  that  decree. 

This  appeal  does  not  involve  the  question  of  the  allow- 
ance to  Melissa  Burbridge  of  any  sum  for  deficiency  in 
quantity  of  the  one  hundred  and  seventy-five  acre  tract, 
unless  we  interpret  the  brief  of  the  counsel  for  appellees  as 
a  cross-assignment  of  error,  as  I  do  interpret  it.  There- 
fore, I  pass  on  it.  That  demand  is  barred  by  limitation. 
It  was  cause  of  action  at  once  on  the  execution  of  the 
deed  from  Sadler  to  Melissa  Burbridge.  Five  years  would 
bar  it.  It  is  not  like  the  case  of  a  demand  for  compensa- 
tion for  excess  in  quantity  where  lien  for  purchase  money 
exists.  There.  I  think,  the  lien  extends  to  the  amount  due 
for  surplus  land;  but,  if  there  is  no  lien  in  the  deed  of  con- 
veyance, compensation  for  the  surplus  must  be  recovered 
in  an  action  at  law.  So,  where  there  is  a  deficiency.  In 
either  case,  like  the  sale  of  other  property.  In  case  of  defi- 
ciency, compensation  would  be  by  action  of  trespass  on 
the  case,  or,  waiving  the  tort,  in  assumpsit^  the  liability 
being  based  on  the  theory  of  fraud  and  deceit  in  misrepre- 
senting quantity.  8  Enc.  PI.  &  Prac.  887;  Kreitcr  v.  Bom-- 
iergef\  22  Am.  Rep.  750;  Hoyt  v.  City  of  Saginaw^  2  Am. 
Rep.  80.  Crtslip  v.  Cam,  19  W.  Va.  438,  bases  the  liability 
on  fraud  and  deceit;  therefore  it  is  subject  to  limitation. 
Clearly,  recovery  or  liability  is  not  based  on  breach  of  the 
covenant  of  general  warranty,  as  it  only  guarantees  title, 
not  quantity;  quantity  merely  pertaining  to  description  of 
the  land..  Rawle,  Cov.  §§  289,  297;  2  Devi.  Deeds,  §  1044; 
Roat  V.  Puff,  3  Barb.  353;  Rickets  v.  Cickens,  4  Am.  Dec. 
555.  For  such  amount  as  the  Lee  debt  may  exceed  the 
amount  to  be  credited  to  Melissa  Burbridge,  the  one  hun- 
dred and  seventy-five  acres  conveyed  to  her  by  Sadler 
must  be  sold  to  indemnify  Sadler's  estate.  The  proposi- 
tion of  counsel  that,  as  she  is  a  married  woman,  her  land 
can  only  be  rented,  cannot  be  sustained.  The  very  deed 
vesting  estate  in  her  created  a  fixed  lien  on  the  land,  and 
it  binds  the  fee  just  as  a  vendor's  lien  binds  the  fee,  re- 
tained   in   a  deed    creating  separate  estate.     See   Manu- 
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facttiring  Co.  v.  Brocktnyer^  18  W.  Va.  586.     It  was  not  a 
mere  g'eneral  debt,  but  a  fixed  lien. 

These  principles  reverse  the  decree,  and  remand  the 
cause  for  further  decree  in  accordance  therewith.  Me- 
lissa Burbridge  should  be  given  leave,  if  she  asks  it,  to 
amend  her  bill  as  to  said  one  hundred  dollar  cash  item,  and 
retake  her  proof  touching  it. 

Reversed. 


CHARLESTON. 

Davis  v.  Western  Union  Telegraph  Co. 
Submitted  February  6, 1899— Decided  March  22,  1899. 

1.  Telegraph  Companies — Regulations — Office  Hours, 

A  telegraph  company  has  the  right  to  provide  reasonable  regu- 
lations as  to  the  hours  during-  -which  its  offices  shall  be  open  for 
the  transmission  and  delivery  of  messag-es;  the  reasonableness  of 
the  reg-ulation  varying-  with  character  of  the  locality  where  the 
particular  office  is  situated,  and  ordinarily  being-  a  question  for 
the  court,     (p.  SO). 

2.  Telegraph  Companies — Delivery  of  Messages — Damages. 

Where  there  is  no  averment  or  proof  that  ateleg-raph  company, 
in  failing-  to  deliver  a  messag-e  promptly,  acted  wantonly  or  op- 
pressively, or  with  such  malice  as  implied  a  spirit  of  mischief 
or  criminal  indifference  to  civil  oblig-ations,  the  jury  is  not  war- 
ranted, in  a  suit  ag-ainst  such  company  for  damages  for  such 
failure,  in  awarding  punitive  or  vindictive  damage,     (p.  54). 

3.  Damages— yV/^w/a/  Suffering. 

Mental  suffering  alone,  and  unaccompanied  by  other  injury, 
cannot  sustain  an  action  for  damages,  or  be  considered  as  an  ele- 
ment of  damages.  Anxiety  of  mind  and  mental  torture  are  too 
refined  and  vague  in  their  nature  to  be  subject  to  pecuniary  com- 
pensation in  damages,  except  where,  in  cases  of  personal  injury, 
they  are  so  inseparably  connected  with  the  physical  pain,  that 
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they  cannot  be  distinguished    from  it,  and  are  therefore  consid- 
ered a  part  of  it.    (p.  53). 

4.     Telegraph  Qo^'^k^y— Damages— Delivery  of  Messages, 

Where  a  suit  for  damages  against  a  telegraph  company  is 
predicated  upon  the  alleged  fact  that  the  delay  in  the  transmis- 
sion and  delivery  of  a  message  prevented  plaintiff  from  attend- 
ing the  burial  of  his  mother,  and  the  proof  shows  that  the  mes- 
sag'e  was  received  at  1  o'clock,  a.  m  ,  and  was  delivered  prompt- 
ly at  the  beg"inningof  office  hours  in  the  morning,  which  messag'e 
was  so  uncertain  and  vague  as  to  fail  to  inform  plaintiff  of  his 
mother's  death,  so  that  he  was  compelled  to  wire  repeatedly  be- 
fore ascertaining  the  fact,  and  after  receiving  the  message  he 
could  have  attended  the  funeral  if  he  had  acted  promptly,  he  can 
recover  no  damages  in  such  action,     (p.  54). 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  Claude  R.  Davis  ag^ainst  the  Western  Union 
Teleg-raph  Company.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error. 

Reversed, 

Si&iMs  &  Enslow  and  Herbert  Fitzpatrick,  for  plaintiff 
in  error. 

H.  K.  Shumate,  for  defendant  in  error. 

English,  Judge: 

On  the  30th  of  September,  1895,  at  7:45  in  the  evening,  a 
message  was  delivered  to  the  Western  Union  Telegraph 
Company,  at  Charlottesville,  Va.,  in  the  following  words, 
"Come  at  once,"  signed,  "Willie  Davis,"  to  be  sent  to 
Claude  Davis,  Williamson,  W.  Va.,  which  message  was  re- 
ceived by  the  operator  at  Williamson  about  one  a.  m., 
October  1st,  but  was  not  delivered  until  between  eight  and 
nine  that  morning.  On  March  21,  1896,  said  Claude 
Davis  instituted  an  action  of  trespass  on  the  case  against 
said  telegraph  company,  alleging  in  his  declaration  that  by 
reason  of  the  negligence  of  the  defendant  to  promptly 
transmit  said  message  to  plaintiff  over  its  line  from  Char- 
lottesville, and  in  failing  to  deliver  it  promptly,  he  was  not 
notified  in  sufficient  time  to  be  at  the  funeral  of  his  mother; 
and  he  claims  fifteen  hundred  dollars  damages.  On  Sep- 
tember 22,  1896,  the  case  was  submitted  to  a  jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff  for  five  hundred  dollars 
damages.     Thereupon  defendant  moved  to  set  aside  said 
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verdict  and  grant  it  a  new  trial,  which  motion  was  over- 
ruled, and  the  defendant  excepted  and  took  a  bill  of  excep- 
tions; and  the  court  rendered  judgment  upon  the  verdict. 
The  defendant  then  applied  for  and  obtained  this  writ  of 
error. 

During  the  trial  the  defendant  asked  the  court  to  give 
the  jury  several  instructions, — among  them,  the  follow- 
ing, marked  No.  2:  "The  court  further  instructs  the  jury 
that  if  they  find  from  the  evidence  that  the  Western  Union 
Telegraph  oflSce  at  Williamson,  W.  Va.,  had  a  rule  that 
messages  would  not  be  received  or  delivered  after  9 
o'clock  in  the  evening  and  before  8  o'clock  in  the  morning, 
then  that  was  a  reasonable  rule,  and  the  plaintiff  cannot 
recover  any  damages  in  this  case  for  the  failure  of  the  de- 
fendant to  deliver  it  before  8  o'clock  in  the  morning  of 
October  1,  1896,  although  it  may  have  come  to  tlje  William- 
son office  at  1  o'clock  a.  m.  on  October  1,  1896."  The  ac- 
tion of  the  court  in  refusing  to  give  this  instruction  when 
asked  for  by  the  defendant  is  relied  on  as  the  first  ground 
of  error,  and  involves  the  question  as  to  the  right  of  a  tele- 
graph company  to  make  reasonable  rules  and  regulations 
for  the  transaction  of  its  business.  On  this  question, 
under  the  head  of  "Liability  of  Telegraphs  and  Tele- 
phones" (25  Am.  &  Eng.  Enc.  Law,  785).  the  law  is  stated 
thus:  "The  company  has  the  right  to  provide  reasonable 
regulations  as  to  the  hours  during  which  its  offices  shaU 
be  open  for  the  transmission  and  delivery  of  messages; 
the  reasonableness  of  the  regulation  varying  with  the 
character  of  the  locality  where  the  particular  office  is  lo- 
cated, and  ordinarily  being  a  question  for  the  court." 
Thompson,  in  his  work  on  Corporations  (volume  1,  §  937) , 
speaking  of  the  distinction  between  by-laws  and  regula- 
tions, savs:  "It  is  believed  that  the  onlv  sound  distinc- 
tion  is  that  the  by-law  is  more  usually  established  for  the 
government  of  the  internal  affairs  of  the  corporation, 
while  the  regulation  is  established  for  the  government  of 
those  concerned  with  it  in  its  buisness,  or  rather  for  the 
government  of  its  business  with  the  public.  In  either 
case  the  sound  rule  is  believed  to  be  that  the  reasonable- 
ness of  the  rule  is  a  question  for  the  court."  Morawetz 
(Priv.  Corp.  §  501)  says:     "Companies  which  are  engaged 
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in  enterprises  of  public  character  frequently  adopt  and 
publish   rules  for  the  government  of  those  who  enter  into 
transactions  with  them.     These  rules  or  regulations  are 
sometimes  called   *by-laws,'  but  are  obviously   different 
from  the  ordinary  by-laws  passed  by  private  corporations 
for  the  regulation  of  their  own  management.     By-laws  of 
the  latter  class  are  binding  upon  the  members  of  a  corpor- 
ation by  virtue  of  the  implied  terms  of  -their  contract. 
Those  of  the  former  class  are  merely  terms  or  conditions 
made  binding  upon  all  persons  who  choose   to  deal  with 
the  corporation."     In  the  case  of    Telegraph  Co,  v.  Hard- 
ing, 103  Ind.  SOS,  (3  N.  E.  172),  it  was  held  that:     ''Under 
section  4176,  Rev.  St.  1881.  a  telegraph  company  may  regu- 
late reasonably  its  office  hours  according  to  the  require- 
ments of  the  business  at  the  various  points  where  it  holds 
itself  out  for  public  service.     The  penalty  for  failing  to 
reasonably  transmit  a  message    is  not  incurred   unless 
there  is  a  failure  to  receive  and  transmit  during  the  usual 
jjffice  hours,  both  at  the  point  where  the  message  is  re- 
ceived and  that  to  which   it  is  transmitted."     The  court, 
after  quotmg  the  statute  which  provides,   in  substance, 
that  companies  engaged   in  telegraphing  for  the  public 
shall,   during  the  usual  office  hours,  receive  dispatches, 
and,  on  payment  of  the  usual  charges,  transmit  the  same, 
with  impartiality  and  good  faith,   in  the  order  of  time 
which  they  are  received,  under  penalty,  etc.,   uses  the  fol- 
lowing language:     ''The  statute  recognizes  the  common- 
law  right  of  the  company   to  make  reasonable  regulations 
for  the  transaction  of  its  business.    *    *    *     it  cannot  be 
implied  that,  because  the  public  service  may  require  that 
its  office  hours  should  include  a  given  time  at  one  point,  all 
other  offices  or  places  at  which  it  serves  the  public  must 
be  open  and  fully  equipped   for  such   service  an  equal 
length  of  time.     No  reasonable  requirement  would   de- 
mand this."    That   the  question  as  to  the  reasonableness 
of  a  regulation  of  this  character  is  for  the  court,  and  not 
for  the  jury,  see  Vedder  v.  Fellows,  20  N.  Y.  126.     In  the 
case  of  Telegraph  Co,  v.  Neel,  86  Tex.  368   (2S  S.  W.  IS) , 
the  syllabus  reads  thus:     "A  telegram  was  sent    from 
Yoakum  to  Cuevo,  Tex.,  July  29,   1891,  at  4  o'clock  a.  m. 
The  message  reached  Cuevo  at  4:S0.     The  office  hours  at 
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Cuevo  were  from  7  a.  m.  to  7  p.  m.  The  carrier  bov  did 
not  reach  the  oflSce  before  7  a.  m.,  and  the  message  was 
promptly  delivered  after  the  opening  of  the  office.  In  a  suit 
for  damages  for  delay  in  delivering  the  message,  in  which 
recovery  was  had  by  the  plaintiff,  the  court  should  have 
given  the  following  requested  charge:  *A11  messages  to  be 
sent  by  telegraphic  wire  are  accepted  subject  to  the  de- 
lays ordinarily,  incurred  during  transmission,  and  if  the 
jury  believe  from  the  evidence  that  the  defendant  com- 
pany had  reasonable  office  hours,  during  which  it  delivered 
telegraph  messages  in  the  town  of  Cuevo,  it  was  not  by 
law  compelled  to  deliver  messages  outside  of  said  hours; 
and  such  reasonable  office  hours  were  implied  in  the  con- 
tract between  the  plaintiff  and  the  defendant  company,  if 
such  contract  has  been  proved,  unless  specially  stated  or 
understood  by  the  parties  to  said  contract  that  the  service 
to  be  performed  should  be  performed  otherwise  than  in 
the  usual  manner,  and  subject  to  the  usual  rules  under 
which  the  company  does  business.'  "  See  Telegraph  Co., 
V.  May,  8  Tex.  Civ.  App  176,  (27  S.  W.  760).  So,  also,  in 
Birdey  v.  Telegraph  Co.,  18  Md.  342,  it  was  held  that: 
"A  telegraph  company  is  not  a  common  carrier,  but  a 
bailee,  performing,  through  its  agents,  a  work  for  its  em- 
ployer according  to  certain  rules  and  regulations,  which, 
under  the  law,  it  has  a  right  to  make  for  its  government. 
A  party  sending  messages  by  telegraph  is  supposed  to 
know  that  the  engagements  of  the  company  are  controlled 
by  such  rules  and  regulations,  and,  in  law,  ingrafts  them 
in  his  contract  of  bailment,  and  is  bound  bv  them.."  To 
the  same  effect,  see  Telegraph  Co,  v.  Gildersleve,  29  Md. 
232,  and  Gien  v.  Telegraph  Co,,  24  Fed.  119,  in  which  the 
court  held:  '*It  was  not  the  duty  of  a  telegraph  company, 
with  offices  scattered  all  over  the  United  States,  to  keep 
the  employes  of  every  one  of  its  offices  in  the  country,  or 
in  any  one  State,  informed  of  the  time  when  every  other 
office  closes  for  the  night.''  Other  authorities  might  be 
added  to  the  same  effect,  recognizing  the  right  of  tele- 
graph companies  to  make  reasonable  rules  and  regulations 
for  the  conduct  of  their  business;  but  these  are  deemed 
sufficient  to  indicate  the  weight  and  tendency  of  the  au- 
thorities on  the  question,  and,  in  my  opinion,  justify  us  in 
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holding  that  the  circuit  court  erred  in  refusing  to  give 
said  instruction  No.  2  to  the  jury. 

The  second  assignment  of  error  claims  that  the  court 
erred  in  refusing  instructions  Nos.  3  and  4  asked  for  by 
defendant,  because  there  was  no  evidence  whatever  tend- 
ing to  prove  any  physical  injury  sustained  by  plaintiff, 
and  there  can  be*no  assessment  of  damages  for  mental  an- 
guish. By  instruction  No.  3,  defendant  asked  to  instruct 
the  jury  that,  from  the  evidence  in  the  case,  plaintiff  was 
not  entitled  to  recover  any  damages  for  mental  anguish  or 
disappointment  in  failing  to  attend  his  mother's  funeral. 
This  instruction  should  have  been  given  to  the  jury,  and 
the  court  erred  in  refusing  it.  We  find  the  law  thus  stated 
in  Jaggard  on  Torts  (volume  1,  p.  369),  under  the  head, 
"Mental  Suffering;"  "While  the  general  analogy  from 
other  actions  in  tort,  and  other  potent  considerations,  jus- 
tify such  actions,  the  general  trend  of  decisions  denies,  in 
the  absence  of  statute,  the  right  to  recover  for  mental 
suffering,  unaccompanied  by  other  injur}^  resulting  from 
failure  to  deliver  a  telegraphic  message.  Where,  however, 
one  has  established  his  cause  of  action  for  harm  to  his  per- 
son, property,  or  reputatoin,  he  may  then  recover  for  in- 
jured feelings  and  mental  suffering."  As  to  the  first 
proposition,  see  Summerfield  v.  Telegraph  Co.^  87  Wis. 
1,  (57  N.  W.  973);  Chapman  v.  Telegraph  Co.,  88  Ga.  763, 
(15  S.  E.  901);  Tyler  \.  Telegraph  Co.,  54  Fed.  634.  And 
that  such  is  the  law  has  been  held  in  many  of  our  States, 
and  in  the  United  States  Supreme  Court  in  the  case  of  Ken- 
uon  V.  Gilmer,  131  U.  S.  26,  (9  Slip.  Ct.  696) .  In  1  Am.  & 
Eng.  Enc.  Law,  862,  we  find  the  ryle  of  law  stated  thus: 
"A  rule  that  is  more  consistent  with  recognized  legal  prin- 
ciples, and  that  is  supported  by  better  authority,  is  that 
mental  suffering  alone,  and  unaccompanied  by  other  in- 
jury, cannot  sustain  an  action  for  damages,  or  be  consid- 
ered as  an  element  of  damages.  Anxiety  of  mind  and 
mental  torture  are  too  refined  and  too  vague  in  their  na- 
ture to  be  the  subject  of  pecuniary  compensation  in  dam- 
ages, except  where,  as  in  case  of  personal  injury,  they  are 
so  inseparably  connected  with  the  physical  pain  that  they 
cannot  be  distinguished  from  it,  and  are  therefore  consid- 
ered a  part  of  it;"  citing  many  authorities.     But,  aside 
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from  this,  the  question  is  whether,  from  the  facts  proven, 
the  plaintiff  was  prevented  from  being  present  at  his 
mother's  funeral  by  reason  of  the  message  not  being  de- 
livered to  him  until  9  o'clock  the  next  morning.  The  mes- 
sage, '*Come  at  once,"  appears  to  have  been  so  vague  and 
unsatisfactory  that,  no  matter  when  it  was  delivered,  it 
failed  to  inform  the  plaintiff  why  he  was  wanted  at  once; 
and,  from  the  exhibits  filed  with  P.  A.  Walstrum's  depo- 
sition, it  appears  that  the  plaintiff  at  9:32  A.  m.,  October 
1st,  telegraphed  to  M.  T.  Eddins,  at  Charlottesville:  "Wire 
quick  what  is  the  matter  at  home.  Am  waiting  answer." 
And  again,  at  4:22  in  the  afternoon,  he  wires  to  same: 
"Send  this  to  Willie.  Find  out  what  is  the  matter,  if  I 
must  come  in  haste."  And  at  3:15  p.  m.  a  message  was 
sent  to  plaintiff  informing  him  of  his  mother's  death.  So 
it  is  perceived  that  the  delayed  message  did  not  inform 
plaintiff  of  the  death  of  his  mother,  and  it  was  so  vague 
and  unsatisfactory  that  he  was  compelled  to  send  repeated 
messages  to  Charlottesville  before  he  received  any  infor- 
mation as  to  the  urgency  of  his  call  to  that  place.  It  is 
therefore  apparent  that  the  proximate  cause  of  the  dam- 
age, if  any  was  sustained,  was  the  want  of  explicitness  in 
the  message  which  he  claims  was  improperly  delayed. 
The  verdict  of  five  hundred  dollars,  under  the  circum- 
stances, was  excessive  and  unwarranted.  The  testimonv 
shows  that,  if  the  first  message  received  b)'^  him  had  in- 
formed him  of  his  mother's  death,  he  could,  by  acting 
promptly,  have  reached  Charlottesville,  and  attended  her 
funeral,  by  using  the  Chesapeake  &  Ohio  Railroad. 
Again,  there  is  no  allegation  in  the  declaration  that  the  de- 
fendant acted  wantonly  or  oppressively,  or  with  such  mal- 
ice as  implied  a  spirit  of  mischief  or  criminal  indifference 
to  civil  obligations;  and,  if  it  did,  the  proof  does  not  sus- 
tain any  such  allegation,  and  without  such  averment  and 
proof  the  jury  could  not  award  exemplary,  punitive,  or 
vindictive  damages.  Such  is  the  rule  laid  down  by  this 
Court  in  Mayer  v.  Frobe,  40  W.  Va.  249,  (22  S.  E.  58).  In 
Railroad  Co\  v.  Prentice,  147  U.  S.  107,  (13  Sup.  Ct.  263) , 
Justice  Grav  savs:  "In  this  Court  the  doctrine  is  well 
settled  that  in  actions  of  tort,  the  jury,  in  addition  to  the 
sum  awarded  by  way  of  compensation  for   the  plaintiff's 
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injury,  may  award  exemplary,  punitive,  or  vindictive  dam- 
ages, sometimes  called  'smart  money,  if  the  defendant  has 
acted  wantonly  or  oppressively,  or  with  such  malice  as 
implies  a  spirit  of  mischief  or  criminal  indifference  to  civil 
obligations.  But  such  guilty  intention  on  the  part  of  the 
defendant  is  required  in  order  to  charge  him  with  exem- 
plary or  punitive  damages;"  citing  numerous  authorities. 
The  jury,  in  the  case  we  are  considering,  could  not  have 
found  the  verdict  it  did  without  giving  punitive  damages; 
and,  under  the  law  above  quoted,  they  were  not  war- 
ranted in  so  doing. 

My  conclusion,  therefore,  is  that  the  court  erred  in  re- 
jecting the  instructions  asked  for  by  the  defendant,  and 
in  overruling  the  motion  to  set  aside  the  verdict  and  award 
the  defendant  a  new  trial,  and  in  entering  judgment  upon 
the  verdict.  The  judgment  complained  of  is  therefore 
reversed,  the  verdict  set  aside,  and  a  new  trial  is  awarded 

the  defendant. 

Reversed, 
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CHARLESTON. 

Griffith  et  al.  v.  Blackwater  Boom  &  Lumber  Co.  ei  aL 
Submitted  September  IS,  1898— Decided  March  22,1899. 

1.  ConTOJtfLTiONS—Disso/u^ion —  Contracts. 

When  a  corporation  is  forced  into  involuntary  liquidation  and 
dissolution,  its  executory  contracts  become  nug-atory.     (p.  61), 

2.  CORT?ORATioiJS— Officers— Contracts, 

Contracts  between  a  corporation  and  its  directors  are  voidable 
within  a  reasonable  time.  Executory  contracts  may  be  avoided 
before  complete  execution,     (p.  65). 

3.  Corporations — Officers — Contracts, 

In  the  case  of  the  avoidance  of  a  partly  performed  executory 
contract  made  with  a  director,  which  is  free  from  actual  fraud 
or  ma/a  /ides,  the  director  is  entitled  to  be  compensated  for  the 
labor  and  money  necessarily  expended  by  him  in  part  perform- 
ance thereof,     (p.  64). 

4.  Corporations — /Receiver — Contracts — Quantum  Meruit. 

A  receiver,  under  the  direction  of  the  court,  may  adopt  an  ex- 
ecutory contract,  and  require  compliance  therewith;  and  if  such 
contract  is  afterwards  found  to  be  unfair  and  burdensome,  and  is 
abandoned  and  abrog-ated  by  order  of  the  court,  the  contracting- 
party  is  not  entitled  to  damages  as  for  a  breach  of  such  contract, 
but  is  only  entitled  to  a  just  compensation  for  the  actual  expend- 
iture of  l.ibor  and  money  by  him  in  fulfillment  of  his  contract, 
subject  to  a  deduction  of  all  sums  paid  him  thereunder;  which 
compensation  is  entitled  to  a  preference  of  payment  out  of  the  cor- 
porate assets  in  the  hands  of  the  receiver  in  equal  priority  with 
the  other  obligations  of  the  receivership,     (p.  65). 

5.  Corporations — Receiver — Dissolution — Claims. 

After  the  suspension  by  ap{X)intment  of  a  receiver,  and  disso- 
lution of  a  corporation,  the  receiver,  or  any  stockholder,  creditor, 
or  other  person  in  interest,  may,  in  the  corporate  name,  defend 
any  doubtful  claim  presented  for  payment  out  of  the  assets  of 
such  corporation.     Code,  c.  53,  s.  5!^.      (p.  65). 
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6.    Issue  Out  of  Chancery — Conflict  of  Evidence, 

In  any  pending*  chancery  case,  where  an  issue  of  fact  is  raised 
depending-  on  a  conflict  of  evidence  on  the  demand  of  the  parties 
in  interest,  it  is  proper  for  the  court  to  direct  such  issue  to  be 
tried  by  a  jury.    Alexander  v.  Davis,  42  W.  Va.  465.     (p.  66). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Catherine  R.  Grifl&th  and  others  against  the 
Blackwater  Boom  &  Lumber  Company  and  others.  A  de- 
cree was  rendered,  from  which  defendants  appeal. 

Reversed, 

C.  Wood  Dailey,  P.  J.  Crogan,  W.  B.  Maxwell,  Benj. 
A.  Richmond  and  L.  D.  Strader,  for  appellants. 

William  C.  Clayton  and  Alston  G.  Dayton,  for  ap- 
pellees. 

Dent,  President: 

In  the  case  of  Catherine  R.  Griffitli  and  others  against 
the  Blackwater  Boom  &  Lumber  Company  and  others, 
brought  here  on  appeal  from  the  circuit  court  of  Tucker 
County,  the  three  items  of  controversy  are  two  thousand  four 
hundred  and  seventy-eight  dollars,  fourteen  thousand 
seven  hundred  and  fortv-nine  dollars  and  thirtv-four  cents, 
and  ninety-eight  thousand  six  hundred  and  sixty-one  dol- 
lars and  fifty-six  cents,  adjudged  to  Albert  Thompson  b}' 
the  decrees  of  August  24,  1896,  and  November  27, 1896, — 
the  first  two  items  being  allowed  as  preferred  liens  on  the 
assets  of  the  Blackwater  Boom  &  Lumber  Company,  under 
the  control  of  the  court,  and  the  third  rejected  as  a  pre- 
ferred lien,  but  allowed  to  share  p7'o  rata  with  the  other 
claims  decreed.  The  first  is  commission  allowed  for  col- 
lecting the  proceeds  of  lumber  sales,  the  second  is  for 
labor  done  and  expenses  incurred  on  logging  contract,  and 
the  third  is  damages  for  breach  of  such  contract. 

The  appellee  Thompson  insisted  that  as  to  the  last 
item,  being  damages  for  breach  of  contract,  for  which,  if 
he  had  been  allowed  to  perform  the  same,  he  would  have 
had  a  preferred  lien  on  all  the  company's  assets  by  virtue 
of  section  7,  chapter  75,  Code,  such  damages  should  be  al- 
lowed the  same  priority.  The  appellants,  on  the  other 
hand,  insist  that  neither  of  the  items  is  entitled  to  prefer- 
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ence  over  the  general  creditors,  and  also  dispute  the  right 
of  recovery  of  any  of  them.  Section  7,  above  referred  to, 
is  as  follows:  **Everv  mechanic,  laborer,  or  other  person 
who  shall  do  or  perform  any  work  or  labor  by  virtue  of 
any  contract  for  any  incorporated  company  doing  business 
in  this  State,  shall  have  a  lien  for  the  value  of  such  work 
or  labor  upon  all  the  real  estate  and  personal  property  of 
said  company,  and  such  lien  shall  have  priority  over  any 
lien  created  by  deed  or  otherwise  on  such  real  estate  or 
personal  property,  subsequent  to  the  time  when  the  said 
labor  was  performed,  but  there  shall  be  no  priority. of  lien 
as  between  the  parties  claiming  under  the  provisions  of 
this  section.  *  *  ."  This  Court  has  held  in  the  case  of 
Cuskwa  V.  Improvement  L.  &  B,  Ass^Uy  45  W.  Va.  490,  that 
the  word  ^'performed"  means  ^'commenced,"  and  that  a 
laborer,  after  he  has  commenced  to  labor  on  his  contract, 
has  a  lien  for  the  full  amount  of  his  contract,  whenever 
performed,  superior  to  any  lien  created  by  deed  or  other- 
wise subsequent  to  such  commencement.  This  certainly 
would  seem  to  entitle  a  laborer  to  a  lien  for  damages  given 
him  in  lieu  of  profits  on  the  work  and  labor  that  he  failed 
to  perform  by  reason  of  the  breach  of  his  contract  by  his 
employer.  If  he  had  completed  his  contract,  these  profits 
would  have  been  a  lien,  and,  there  being  no  fault  on  his 
part  they  should  stand  on  the  same  footing  when  allowed 
as  damages.  It  is  hardly  necessary  however  to  pass  on 
this  question  finally  in  this  case  but  it  may  be  left  for 
future  consideration. 

The  facts  necessarv  to  determme  the  matters  involved 
are  as  follows:  The  Blackwater  Boom  &  Lumber  Com- 
pany was  chartered  on  June  25,  1887,  and  began  its  short- 
lived career  in  Tucker  County  with  the  following  board  of 
directors:  L.  H.  Hamilton,  president,  and  C.  R.  Grifl&th, 
W.  A.  Griffith,  John  A.  Rowland,  and  Albert  Thompson. 
It  ran  along  getting  in  debt  and  acquiring  property,  until 
the  24th  of  December,  1890,  when  it  entered  into  a  contract 
with  Albert  Thompson,  then  a  director,  to  sell  its  output 
for  five  per  centum  commission,  and  collect  the  proceeds 
for  one  per  centum,  and  it  also  entered  into  certain  stock- 
ing contracts  in  which  S.  W.  and  Frank  S.  Thompson  fig- 
ured at  first,  but  which  finally  devolved  upon  Albert 
Thompson.     By   these  latter  contracts  all  its  timber  was 
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to  be  cut,  sawed  into  logs,  and  be  delivered  at  the  mill  at 
certain  fixed  prices.  Albert  Thompson,  having  obtained 
these  contracts,  by  M^hich  he  controlled  the  sale  of  the  out- 
put  and  the  delivery  of  the  input  of  the  mill,  ceased  to  be  a 
director;  for  he  had  the  company  between  the  upper  and 
nether  millstones,  and  could  completely  control  or  crush 
it  at  his  pleasure.  The  company  finally  became  so  deeply 
involved,  and  its  creditors  became  so  threatening,  al- 
though its  nominal  assets  were  estimated  to  amount  to 
two  hundred  and  thirty-eight  thousand  eight  hundred  and 
ten  dollars  and  ninety-eight  cents,  and  its  liabilities  to  only 
one  hundred  and  twenty  thousand  six  hundred  and  sixty 
dollars  and  ninety-two  cents,  that  certain  creditors  and 
stockholders,  with  the  assent  of  all  others,  either  express 
or  tacit,  applied  for  and  had  a  receiver  appointed  by  the 
circuit  court  of  Tucker  County  on  the  10th  day  of  March, 
1893,  to  take  charge  of,  manage,  and  administer  the  affairs 
of  the  company.  Such  appointment  vacated  and  annulled 
the  sale  and  collection  contract  of  Albert  Thompson,  but 
continued  the  stocking  contract  in  force.  The  principal 
mill  of  the  company,  styled  Mill  No.  1,  was  destroyed  by 
fire  on  the  2Sth  day  of  May,  1893,  which  was  reported  to 
the  court;  and  on  the  23d  day  of  June,  1893,  the  court  en- 
tered a  decree,  by  consent  of  all  the  parties,  directing  sale 
of  the  company's  property;  it  not  being  deemed  advisable 
to  continue  the  business  any  longer.  It  was  to  be  offered 
for  sale  in  two  ways,  subject  to  and  free  from  the  stocking 
contract  of  Albert  Thompson.  And  on  the  4th  day  of  Au- 
gust, 1893,  the  receiver  having  reported  that  he  had  offered 
the  property  for  sale  as  directed,  and  subject  to  the  stock- 
ing contract  of  Albert  Thompson  it  had  brought  seventy- 
two  thousand  five  hundred  dollars,  and  free  from  said  con- 
tract it  had  brought  one  hundred  and  ten  thousand  dollars, 
the  court  confirmed  the  sale  at  the  latter  bid,  thus  abro- 
gating the  stocking  contract;  whereupon  Albert  Thomp- 
son filed  his  petition  in  the  cause,  asking  that  he  be  allowed 
damages  by  reason  of  the  abrogation  of  his  contract,  claim- 
ing that  the  same  justly  amounted  to  the  sum  of  one  hun- 
dred thousand  dollars,  being  the  profits  he  would  have 
realized  if  he  had  been  permitted  to  carry  out  his  contract 
according  to  its  terms.     On  the  14th  day  of  August,  1895, 
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by  leave  of  court,  Albert  Thompson  filed  an  amended  peti- 
tion, claiming  the  sum  of  twelve  thousand  three  hundred 
and  ninety-nine  dollars  and  sixty-three  cents  for  work 
already  performed  under  his  contract,  yet  in  an  uncom- 
pleted state,  by  reason  of  the  abrogation  thereof.  Both  of 
which  sums  he  claimed  to  be  prior  liens  on  the  company's 
assets  by  reason  of  the  statute  aforementioned.  These 
claims  were  contested  by  other  creditors  and  stockholders 
in  the  name  of  the  company.  The  matters  were  referred 
to  a  commissioner,  and  finally  resulted  in  the  appealed  de- 
crees. The  appellants  assign  the  usual  number  of  techni- 
cal or  shotgun  reasons  against  these  decrees,  among  which 
are  want  of  proper  parties  to  petitions,  remedy  at  law, 
trial  by  jury,  and  res  adjudicata.  In  answer  to  these  and 
other  similar  objections,  it  is  sufficient  to  say  that  the 
court  has  taken  entire  control  of  the  management  and  dis- 
tribution of  the  assets  of  the  company,  and  it  was  proper 
and  right  for  Albert  Thompson  to  present  his  claim  or 
claims  against  such  assets  to  it  for  adjudicationn,  and  no- 
where else;  and,  being  a  party  to  the  suit,  he  had  the 
right  to  do  so  by  answer  or  petition,  as  all  the  parties  in 
interest  were  already  before  the  court,  and  had  the  right 
to  contest  or  object  to  any  claim  presented  in  the  corpor- 
ate name,  if  necessary.  He  was  not  seeking  affirmative 
relief  against  any  of  the  defendants,  but,  along  with  the 
other  creditors,  was  seeking  the  appropriation  and  distri- 
bution of  the  assets  among  those  entitled  thereto.  The 
object  of  the  petition  was  not  to  implead  others  but  simply 
to  call  the  attention  of  the  court  to  the  nature  of  the  peti- 
tioner's claim  that  the  court  might  ascertain,  according  to 
due  process  of  law,  the  legality  and  justice  thereof.  A 
trial  by  jury  should  have  been  had  if  properly  demanded 
by  the  parties  in  interest.  Alexander  v.  Davis^  42  W.  Va. 
465,  (26  S.  E.  291) ;  Pickens  v.  McCoy,  24  W.  Va,.  344; 
Setzer  v.  Beak,  19  W.  Va.  274;  Anderson  v.  Crammer,  11 
W.  Va.  562;  Nease  v.  Capehart,  8  W.  Va.  95;  Powell  v. 
Barton,  4  W.  Va.  610.  Res  ad  judicata  does  not  arise,  for 
the  reason  the  court  still  reserves  control  of  the  funds, 
and  had  only  made  a  partial  distribution  thereof.  The 
last  report  of  the  receiver  shows  that,  if  the  three  con- 
tested claims  of  Albert  Thompson  are  allowed,  the  assets 
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of  the  company  will  greatly  fall  short  of  the  liabilities; 
but,  if  such  claims  are  disallowed,  there  will  be  in  the 
neighborhood  of  thirty  thousand  dollars  to  be  distributed 
among  the  stockholders.  So  these  amounts  are  of  very 
grave  importance  to  the  stockholders,  Albert  Thompson 
and  the  other  creditors.  The  most  important  of  which  is 
his  right  to  recover  the  aUeged  profits  of  his  abrogated  con- 
tract by  way  of  damages  ascertained  by  the  final  decree  to 
amount  to  ninety-eight  thousand  six  hundred  and  sixty- 
one  dollars  and  fifty-six  cents,  as  of  the  24th  day  of  Novem- 
ber, 18%.  These  damages  are  claimed  by  reason  of  an 
alleged  breach  of  its  contract  by  the  company.  This, 
however,  is  a  legal  impossibility,  for  the  reason  that,  at  the 
time  the  alleged  breach  occurred,  the  company  had 
ceased  to  exist  save  only  in  name,  and  its  bones  were  al- 
ready bleaching  on  the  plains  of  corporate  existence  amid 
millions  of  their  kind.  By  force  of  law  it  had  been  com- 
pelled to  surrender  its  franchises  into  the  hands  of  a  re- 
ceiver on  account  of  its  inability  to  further  carry  on  its 
business,  without  great  threatened  loss  to  its  creditors 
and  stockholders,  and  it  was  afterwards  finally  dissolved 
by  the  disposal  of  all  its  property,  to  all  which  Albert 
Thompson  was  present  and  gave  his  assent,  with  certain 
reservations  in  his  own  interest.  Where  an  insolvent  cor- 
poration is  forced  into  liquidation  and  dissolution  all  its 
executory  contracts  perish  with  it,  for  this  is  an  implied 
condition  of  their  execution. 

In  7  Am.  &  Eng.  Enc.  Law  (2d  Edit.)  116,  the  law  is 
stated  to  be, '* When  performance  of  a  contract  is  depen- 
dent upon  the  continued  existence  of  a  given  person  or 
thing,  and  such  continued  existence  was  assumed  as  the 
basis  of  the  agreement,  the  death  of  the  person  or  the  de- 
struction of  the  thing  puts  an  end  to  the  obligation."  The 
continued  existence  of  the  corporation  was  assumed  as 
the  basis  of  the  contract  with  Albert  Thompson,  and  its 
involuntary  dissolution  puts  an  end  to  performance  on  its 
part,  and  the  contract  ceased  to  be  binding,  as  there  was 
no  one  left  to  perform  it  according  to  its  terms.  People 
V.  Globe  Mut.  Life  Ins.  Co,,  91  N.  Y.  174,  (1  Am.  &  Eng. 
Corp.  Cas.*  586,  note  594) .  Such,  however,  is  not  the  law 
where  a  solvent  corporation  is  voluntarily  dissolved.     By 
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its  own  act  it  cannot  relieve  itself  from  its  contracts,  but 
its  assets  will  be  held  liable  for  breaches  thereof.  It 
must  be  taken  as  an  implied  condition  of  all  such  con- 
tracts that  such  corporation  will  not  voluntarily  try  to  es- 
cape or  evade  fulfillment,  and,  if  it  does,  equity  will  not 
recognize  its  dissolution,  nor  premit  the  distribution  of  its 
assets  until  its  contracts  are  satisfied.  Glass  Co.  v. 
Stoker,  54  Ohio  St.  157,  (43  N.  E.  279;)  Schleider  v.  Del- 
man,  44  La.  Ann.  462,  (10  South  934).  The  appellee 
Thompson  claims  that  the  dissolution  of  the  corporation 
was  voluntarilv,  for  the  reason  that  the  ofl&cers  assented 
thereto.  They  assented  because  its  business  had  as- 
sumed such  a  condition  that  it  could  not  be  continued  with- 
out great  loss  to  its  creditors  and  stockholders.  And  to 
this  the  appellee  Thompson  also  assented.  Hence  its  dis- 
solution was  not  voluntary,  but  was  brought  about  by  the 
force  of  circumstances,  and  the  final  determination  of  its 
affairs  shows  that  it  was  not  solvent.  But  there  was  no 
breach  of  the  contract  at  the  time  of  the  suspension  of  its 
corporate  powers,  and  a  receiver  was  placed  in  charge  of 
its  affairs.  The  breach  did  not  come  until  later,  when,  on 
the  report  of  the  sale  of  its  property,  it  was  found  that  it 
was  in  a  condition  of  insolvency,  especially  if  the  sale 
should  be  made  without  a  breach  of  the  stocking  con- 
tract. Therefore  the  breach  was  not  committed  by  the 
corporation,  but  by  the  court  after  it  had  directed  its 
receiver  to  carry  out  the  contract.  So  in  no  event  can  we 
hold  that  there  was  a  breach  on  the  part  of  the  corpora- 
tion prior  to  its  suspension  and  dissolution.  Nor  are  its 
assets  liable  for  the  breach  of  the  contract  committed  by  the 
receiver  acting  under  direction  of  the  court.  A  receiver 
is  not  bound  to  carry  out  the  executory  contracts  of  the 
corporation,  but  he  may  disregard  them.  Beach,  Rec.  § 
328.  The  power  to  adopt  or  reject  the  defendant's  con- 
tract, to  accept  those  which  are  of  advantage  to  the  trust 
estate,  and  reject  the  burdensome  ones,  is  restricted  to 
the  receiver.  The  rule  is  not  reciprocal,  hence  is  called 
'^anomalous."     Section  cited. 

"The  court,  however,  may  order  the  receiver  to  complete 
unfinished  contracts,  if  by  so  doing  the  interests  of  all 
parties  will  be  better  conserved,  and  in  such  case  whatever 
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is  done  by  the  receiver  in  the  performance  of  such  con- 
tracts becomes  an  obligation  upon  the  receivership  and  its 
property,  to  be  protected  by  the  court."  Smith,  Rec.  pp. 
102,  103,  §  35.  The  receiver  in  this  case  did  adopt,  under 
the  instruction  of  the  court,  and  partly  carry  out,  the 
stocking  contract;  but  finally  the  court,  reaching  the  con- 
clusion, with  the  assent  of  all  parties,  except  Albert 
Thompson,  determined  to  and  did  abandon  the  stocking 
contract,  and  direct  a  sale  of  the  property.  This  the  court 
had  the  legal  and  equitable  power  to  do.  It  thereby  deter- 
mined that  the  carrying  out  of  the  contract  would  be  in- 
jurious to  those  in  interest.  After  this  action  on  the  part 
of  the  court,  the  corporation,  the  receiver,  or  Albert 
Thompson  would  be  in  contempt  even  in  seeking  to  carry 
out  the  same.  The  court  reached  this  conclusion  after 
the  attempted  sale  proved  the  contract  a  weighty  incubus 
on  the  corporate  assets.  Relieved  of  it,  the  property 
brought  one  hundred  and  ten  thousand  dollars;  subject  to 
it,  it  brought  seventy-two  thousand  five  hundred  dollars, 
— making  a  difference  of  thirty-seven  thousand  five  hun- 
dred dollars,  or  exceeding  thirty-three  per  centum,  that 
the  value  of  the  property  was  diminished  in  open  market 
by  reason  of  this  contract,  showing  how  detrimental  it  was 
to  the  interest  of  the  corporation.  If  the  contract  had 
been  just  and  fair,  il  should  have  increased,  instead  of  di- 
minished, the  value  of  the  property.  Its  unfairness  oper- 
ated as  a  lever  to  destroy  the  value,  and  produce  a  sacrifice 
of  the  subject-matter  thereof;  and  the  court  could  not  do 
otherwise  than  disregard  the  contract,  and  confirm  the 
sale  free  therefrom,  although  the  contract  was  thereby 
rendered  nugatory.  The  offer  of  the  property,  subject 
to  the  contract,  was  a  mere  concession  to  Albert  Thomp- 
son, and  was  in  no  sense  a  recognition  of  his  right  to  en- 
force the  same  or  to  recover  damages  in  lieu  thereof,  but 
it  afforded  the  court  a  means  of  determining  the  probable 
value  thereof  to  the  corporate  creditors  and  stockholders. 
The  result  was  disastrous.  The  fact  that  this  stocking 
contract  was  an  executory  contract,  and  perished  with  the 
involuntary  dissolution  of  the  corporation,  is  not  the  only 
reason  that  the  court  was  justified  in  treating  it  as  nuga- 
tory, but  it  was  entered  into  by  Albert  Thompson  with  the 
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other  officers  of  the  corporation  while  he  was  holding  the 
position  of  a  director,  and  it  was  therefore  voidable  at  the 
instance  of  the  stockholders  at  any  time  before  it  was  com- 
pletely executed.     It  is  claimed  that  the  proper  corporate 
authority  neither  authorized  nor  ratified  this  contract.     In 
the  case  of  Litnerv.  Trader's  Co,^  44  W.  Va.   175,  (28  S. 
E.  730) ,  it  was  held:     '*The  directors  of  a  corporation  can- 
not separately  and  individually  give  consent  to  or  make  a 
contract  to  bind  the  corporation.     They  can  act  only  as 
a  board,  their  power  being  not  joint  and  several,  but  only 
joint."     And  this  complies  with  the  provisions  of  our  stat- 
ute law  under  which  such  corporations  are  created.     It 
requires  the  feame  action  to  afterwards  ratify  as  to  au- 
thorize a  contract  in  the  first  instance.     To  the  extent, 
however,  that  an  executory  contract  has  been  executed,   a 
court  of  equity  will  enforce  it  on  the  theory  that  he  who 
asks  equity  should  do  equity,  and  that  no  one  is  entitled  to 
the  labor  and  money  of  another  without  compensation,  un- 
less jnala  fides  or  fraudulent  interest  exists;  thus  prevent- 
ing the  interference  of  equity.     *'A  contract  by  which  a 
director  uses  his  official  power  and  influence  to  his  own 
personal  advantage,  or  to  the  advantage  of  third  persons, 
and  to  the  disadvantage  of  the   corporation,  is  immoral 
and  corrupt,  in  the  sense  that  it  will  not  be  judicially  en- 
forced, but  it  will  be  relieved  against  at  the  suit  of  the 
company  or  its  stockholders."    3  Thomp.  Corp.  §  4022. 
Nor  does  the  fact  that  Albert  Thompson  afterwards  re- 
signed his  directorship  change  the  nature  of  the  contracts 
obtained    by  him  when  director.      For  having  obtained 
these  contracts  by  which  he  rendered  the  corporation  a 
mere  bagatelle  under  his  control,  if  they  were  enforceable 
according  to  their  tenor  and  effect,  he  could  well  afford  to 
resign.     While  it  was  the  shadow,  he  was  the  substance. 
He  held  the  power  of  life  and  death  over  it,  and  it  really 
continued  in  name  only.     His  profits,  according    to    his 
own  showing,  were  to  be  not  less  than  fifteen  thousand  dol- 
lars per  annum   under  his  stocking  contracts,  and  five 
thousand  dollars  per  annum  on  sales.     Its  profits  wholly 
depended  on  sales  to  be  made   by  him.     These  contracts 
were  not  only  to  his  own  personal  advantage,  but  to  the 
great    disadvantage  of    the    corporation.     He  gradually 
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tightened  his  ^rip  upon  it,  forced  it  to  suspend,  to  which 
he  assented,  and  now  seeks  to  consume  its  assets  by  way 
of  damages  in  lieu  of  profits  for  an  alleged  breach  of  his 
contracts,  and  asks  the  assistance  of  a  court  of  equity  to 
sustain  this  unconscionable  demand.  In  3  Thomp.  Corp. 
§  4061,  it  is  said:  "Another,  and  perhaps  more  practi- 
cable, view,  and  the  one  which  generally  prevails  in  the 
American  courts,  is  that  a  contract  between  a  corporation 
and  its  officers  is  not  void  per  sCy  but  is  merely  voidable  at 
the  option  of  the  corporation  or  its  representative,  pro- 
vided the  option  is  exercised  within  a  reasonable  time  un- 
der the  circuumstances  of  the  case.  *  *  *  Such  a  con- 
tract is,  however,  valid  and  enforceable  as  to  others,  but  it 
may  be  repudiated  by  the  company  at  the  instance  of  a 
stockholder."  This  more  especially  relates  to  executed 
contracts.  The  reasonable  time  mentioned  as  to  execu- 
tory contracts  would  be  before  they  become  executed.  A 
partly  executed  executory  contract  could  be  avoided  before 
its  final  execution,  but  the  executing  party  thereto  should 
be  placed  in  statu  qtiOy  in  absence  of  fraud,  by  compensa- 
tion in  the  nature  of  a  quantum  ?neruit  for  money  and 
labor  expended  under  such  contract.  Id,  §  4026.  There 
is  no  doubt,  therefore,  that  the  corporation  had  the  right 
to  avoid  its  contracts  with  Albert  Thompson  at  any  time 
before  final  execution  and  to  the  extent  they  remained 
unexecuted.  The  corporation  having  the  right  to  do  so 
the  court  and  its  receiver  succeeded  to  these  rights.  Hav- 
ing partly  executed  his  contracts,  Albert  Thompson  is 
entitled  to  recover  a  just  and  reasonable  compensention 
for  the  necessary  expenditure  of  labor  and  money  under 
his  stocking  contract,  less  the  sums  paid  him;  but  he  is  not 
entitled  to  recover  the  large  profits  claimed  by  him.  As 
the  sum  of  fourteen  thousand  seven  hundred  and  forty- 
nine  dollars  and  thirty-four  cents  is  an  alleged  part  of  such 
expenditure,  it  should  not  have  been  decreed  until  the  true 
amount  thereof  had  been  ascertained  and  determined. 
This  amount,  when  ascertained  and  determined,  b}'  reason 
of  the  adoption  of  the  stocking  contract  by  the  receiver, 
under  direction  of  the  court,  and  thereby  preventing  Al- 
bert Thompson  from  perfecting  his  statutory  lien  there- 
for, under  section  8,  chapter  75,  Code,  will  be  a  prior  lien 

5 


66  Griffith  v.  Boom  and  Lumber  Co.  [46 

on  the  assets  of  the  corporation  in  the  hands  of  the  re- 
ceiver. Smith,  Rec.  p.  102,  §  35.  The  sum  of  two  thous- 
and four  hundred  and  seventy-eight  dollars,  being  one  per 
centum  on  sales  for  collection,  allowed  Albert  Thompson 
as  a  preferred  lien,  is  a  mere  matter  of  unearned  profits 
on  a  voidable  contract,  and  which  was  avoided  by  the  cor- 
poration by  its  president,  L.  Hamilton,  before  the  same 
accrued,  with  the  concurrence  of  Robert  G.  McKay,  agent 
of  Albert  Thompson.  It  is  true  that  Albert  Thompson 
repudiated  the  agency  of  McKay;  but  the  corporation,  or 
its  receiver,  acting  in  behalf  of  creditors  and  stockholders 
had  the  right  to  avoid  such  contract,  because  the  same  was 
entered  into  with  the  corporation  at  the  time  Albert 
Thompson  was  a  director  thereof.  The  contract  being 
out  of  the  way,  he  is  only  entitled  to  recover  a  reasonable 
and  just  compensation  for  selling  and  collecting  the  pro- 
ceeds, which  the  preponderance  of  the  proof  limits  to  five 
per  centum.  This  amount  he  has  already  received.  His 
claim  for  the  one  per  centum  should  have  been  disallowed. 
The  decrees  complained  of,  therefore,  must  be  wholly 
reversed  and  annulled,  and  this  cause  be  remanded  to  the 
circuit  court,  with  directions  by  reference  to  a  commis- 
sioner, or,  if  the  parties  in  interest  require  it,  by  the  im- 
paneling of  a  jury,  to  ascertain  a  just  and  reasonable 
compensation  to  Albert  Thompson  for  the  nece&sary  ex- 
penditure of  labor  and  money  in  the  part  performance  of 
his  stocking  contract,  deducting  therefrom  all  sums  here- 
tofore received  by  him  on  account  thereof;  which  balance, 
if  any,  so  ascertained  shall  be  decreed  a  lien  first  in  prior- 
ity on  the  corporate  assets  in  the  hands  of  the  receiver, 
and  to  be  further  proceeded  in  according  to  the  rules  and 
principles  governing  courts  of  equity. 

Reversed. 
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CHARLESTON. 

Miller  v.  Whitk. 
(Cabiney  Intervener). 

Submitted  September  20,  1898— Decided  March  22, 1899. 

1.  Attachment — Affidavit —  Lien. 

There  may  be  in  the  same  suit  more  than  one  affidavit  and  at- 
tachment, based  on  diflFerent  grounds.  The  lien  of  such  other 
attachment  does  not  relate  back  to  the  first,     (p.  70). 

2.  Judgment — Evidence, 

It  is  an  axiom  of  law  "that,  when  a  judgment  of  a  court  is  of- 
fered in  evidence  collaterally  in  another  suit,  its  validity  cannot 
t>e  questioned  for  errors  which  do  not  affect  the  jurisdiction  of 
the  court  which  rendered  it."  Cooper  v.  Reynolds,  10  Wall.  308. 
(P  71). 

3.  Attachment — Affidavit— Jurisdiction . 

Where  there  is  no  service  of  process  or  appearance,'  and  the 
seizure  of  property  of  defendant  is  the  foundation  of  jurisdiction, 
defective  or  irregular  afifidavits  for  attachment,  though  they  might 
reverse  a  judgment  in  the  case  for  error  in  departing  from  the 
statute,  do  not  make  the  suit  one  without  jurisdiction,  if  the  court 
have  jurisdiction  in  cases  of  that  class.  A  total  want  of  affida- 
vit for  attachment  in  such  case  would  show  there  was  no  juris- 
diction, but  a  mere  insufficient  averment  in  the  affidavit  would 
not.     Cooper  v.  Reynolds,  10  Wall.  309.     (p.  71). 

4.  Attachment— A*^r^r^ — Affidavits 

Where  the  validity  of  an  attachment  is  involved,  or  the  juris- 
diction questioned,  the  affidavit  and  order  of  attachment  are 
parts  of  the  record,  though  not  mentioned  in  declaration  or  bill, 
(p.  71). 

5      Attachment — Intervener-— Pleading, 

Under  Code  1891,  c.  106,  s.  23,  any  one  having  claim  to,  or  an  in- 
terest in,  or  lien  on  property  attached  by  other  attachment  or 
otherwise  (but  not  a  general  creditor),  may  by  petition  intervene 
in  the  case,  and  contest  the  validity  of  the  attachment  in  any 
lawful  mode,  and  may  file  a  plea  in  abatement,  denying  the 
grounds  of  attachment.  In  such  case  the  plaintiff  has  the  cor- 
relative right  of  denying  the  validity  of,  or  otherwise  contesting, 
the  intervener's  attachment  or  other  claim,     (p.  71-2). 
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6.  Verdict — Evidence — Issue. 

Where  two  matters  are  submitted  to  a  jury,  one  of  them  im- 
properly submitted,  and  evidence  is  g-iven  pertinent  alone  to  that 
improperly  submitted,  such  improper  submission  to  the  jury, 
and  the  evidence  thereon,  will  not  affect  the  verdict  on  the  matter 
properly  before  the  jury,  where  the  matters  are  distinct,  and  it 
appears  that  such  improper  submission  and  evidence  did  not 
confuse  the  jury,  or  operate  to  the  prejudice  of  the  party  upon 
the  issue  properly  before  the  jury.     (p.  72). 

7.  Harmless  ^kror— Judgment. 

Where  it  is  proper  that  the  court,  and  not  the  jury,  should  pass 
on  a  matter  and  find  thereon,  but  a  jury  finds  upon  it  and  the 
court  renders  judgment,  if  the  judgment  is  the  same  as  the  court 
should  have  rendered  if  it  had  expressly  found  on  such  matter, 
this  error  is  harmless,  and  not  cause  for  reversal,     (p.  73). 

8.  Attachment — Fraud-Sale. 

If  one  buys  property  on  credit,  with  positive  intention  not  to 
pay  for  it,  whether  he  makes  false  representations  as  to  his  abil- 
to  pay  or  not,  it  is  a  fraud  upon  the  vendor,  and  is  a  fraudulent 
contraction  of  a  debt,  giving  ground  of  attachment,     (p  73). 

9.  Attachment — Fraud — Insolvency — Sale. 

Mere  insolvency  or  inability  to  pay  for  property  purchased 
will  not  render  the  sale  fraudulent  on  the  purchaser's  part,  if 
he  expects  and  intends  to  pay,  and  has  reasonable  ground  for  ex- 
pecting to  be  able  to  pay.  If,  in  addition  to  insolvency,he  makes 
false  statements  of  his  pecuniary  circumstances  or  business,  or 
his  ability  to  pay,  calculated  to  induce  the  seller  to  believe  he 
will  be  paid,  the  purchase  is  fraudulent,  and  ground  for  attach- 
ment,    (p.  74). 

10.  Intention  not  to  Pay — Sale— Jury. 

An  intention  of  a  purchaser  of  property  not  to  pay  for  it  may 
be  inferred  by  a  jury,  from  his  circumstances,  action,  and  con- 
duct, not  only  in  respect  to  the  sale  in  question,  but  in  other  co- 
temporaneous  transactions,     (p.  74). 

11.  Vp:rdict — Error. 

A  verdict  plainly  and  decidedly  contrary  to  the  decided  pre- 
ponderance of  the  evidence,  or  contrary  to  the  law  upon  admit- 
ted, or  indubitably  established  facts,  under  the  evidence,  should 
be  set  aside,     (p.  76). 

Error  to  Circuit  Court,  Mason  County. 

Action  by  D.  M.  Miller  ag:ainst  Luther  White.  One 
Carney  intervened,  and  issued  a  second  attachment. 
From  a  judgment  giving  preference  to  the  attachment  of 
Carney,  Miller  brings  error. 

Reversed, 
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V.  B.  Archer  and  W.  N.  Miller,  for  plaintiff  in  error. 

John  E.  Seller,  C.  E.  Hogg  and  W.  R.  Gunn,  for  de- 
fendant in  error. 

Brannon,  Judge: 

This  is  a  contest  between  two  creditors  of  a  common 
debtor  under  attachments  on  the  same  property.  Miller 
brought  assumpsit  in  the  circuit  court  of  Mason  County 
againts  White,  and  levied  an  attachment  upon  certain  per- 
sonal property;  and  later  Carney  brought  a  chancery  suit 
in  same  court  against  White,  and  levied  an  attachment  on 
the  same  property,  and  some  days  later  filed  another  affi- 
davit, and  sued  out  and  levied  on  the  property  another  at- 
tachment, and  then  field  a  petition  in  the  Miller  action, 
under  Code  1891,  c.  106,  s.  23,  disputing  the  validity  of 
Miller's  attachment,  and  setting  up  his  own  second  attach- 
ment as  a  superior  claim  to  Miller's  attachment;  and  he 
filed  a  plea  in  abatement,  denying  the  ground  stated  by 
Miller  in  his  affidavit  for  attachment,  namely,  that  White 
fraudulently  contracted  the  debt  on  which  Miller's  attach- 
ment was  based.  The  property  was  sold,  under  order  of 
the  court,  as  perishable,  and  the  fund  awaits  decision  of 
this  litigation.  A  jury  tried  the  case,  ^nd  found  that  Car- 
ney's second  attachment  lien  was  superior  to  Miller's  at- 
tachment lien,  and  that  the  grounds  stated  in  Miller's 
affidavit  for  his  attachment  did  not  exist,  and  the  court 
gave  judgment  of  preference  for  Carney,  and  Miller  ap- 
peals by  writ  of  error. 

Miller  claims  that  Carney's  attachment  is  invalid,  and 
does  not  affect  his  attachment.  Carnev's  first  affidavit  is 
bad.  It  is  not  relied  on  by  counsel,  nor  is  the  attachment 
under  it.  Carney's  second  affidavit  is  attacked  because  it 
does  not  state  who  is  the  payee  of  a  draft  and  negotiable 
notes  given  by  White,  and  does  not  say  that  plaintiff  is 
entitled  to  them  as  holder.  It  gives  dates,  amounts  and 
maturity  of  the  draft  and  notes,  and  vsays  that  White  made 
them.  It  does  not  say  to  whom  executed,  but  it  states  that 
they  were  given  for  logs  sold  by  Carney  to  White,  and  this 
justifies  the  conclusion  that  Carney  was  payee  in  the  draft 
and  notes,  and  owned  them;  and  this  denies  the  applica- 
tion to  this  case  of  Sommers  v.  A //en,  44  W.  Va.  120,  (28  S. 
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E.  787) .     I  hardly  think  the  omission  to  state  the  bank  of 
payment  would  defeat  the  affidavit. 

It  is  contended  that  there  can  be  no  second  attach- 
ment in  the  same  suit.  The  Code  allows  several  or- 
ders of  attachment,  to  go  to  different  officers,  to  be 
issued  at  the  same  or  different  times,  but  I  understand 
this  to  mean  several  orders  of  attachment  on  one  affi- 
davit for  the  same  ground  or  grounds  of  attachment; 
and  so  this  clause  does  not  justify  a  second  affidavit 
on  a  different  ground  of  attachment,  and  a  second  attach- 
ment on  that  ground.  Nor  does  that  clause  of  the  statute 
allowing  an  amended  affidavit  to  show  additional  facts  to 
sustain  a  ground  of  attachment  before  stated  in  an  affida- 
vit. But  the  Code  says  that  "the  plaintiff,  at  the  com- 
mencement of  the  action  or  suit,  or  at  anv  time  thereafter 
before  judgment,  may  have  an  order  of  attachment"  on  fil- 
ing an  affidavit  stating  that  "some  one  or  more  of  the  fol- 
lowing grounds  exist  for  such  attachment"  (naming  eight 
grounds) .  Now,  assume  a  suit  properly  in  court,  and  an 
attachment  on  one  ground,  and  the  plaintiff  later  discovers 
another  ground.  Why  shall  he  not  sue  out  a  second  at- 
tachment upon  a  second  affidavit,  stating  the  second 
ground  of  attachment?  In  this  case  Carney  alleged 
grounds  of  attachment  other  than  that  of  non-residence  in 
his  first  affidavit,  and  seeing  that  it  was  bad,  and  discov- 
ering that  White  was,  or  had  since  become,  a  non-resident, 
why  not  say  that  the  Code  intends  to  allow  him  the  benefit 
of  non-residence  for  attachment?  See  Crim  v.  Harmon^  38 
W.  Va.  603,  (18  S.  E.  753).  Such  second  attachment  does 
not,  for  lien,  relate  back  to  the  first,  but  is  a  lien  only  from 
its  levy  as  to  personalty,  or  its  date  as  to  land. 

Another  question:  I  have  no  idea  that,  if  there  is  no 
jurisdiction  for  the  suit  at  its  start,  a  second  attachment 
can  impart  jurisdiction.  Jurisdiction,  at  the  start  of  Car- 
ney's suit,  rested  on  the  charge  that  White  had  absconded 
and  concealed  himself  from  process,  and  that  the  debt 
was  fraudulently  contracted;  and,  it  being  a  suit  in  equity 
on  a  legal  demand,  jurisdiction  rested  solely  on  the  attach- 
ment; and,  as  the  first  affidavit  was  bad,  the  question  arises 
whether  there  was  jurisdiction, — that  is,  whether  the  bad 
affidavit  gave  the  court  jurisdiction,  so  as  to  warrant  a  sec- 
ond attachment.     For  such  a  question  we  must  distinguish 
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between  void  and  voidable.  The  first  affidavit,  though 
defective,  was  only  voidable  or  quashable,  not  a  total  nul- 
lity; and  the  attachment  gave  jurisdiction,  notwithstanding 
the  defect  in  the  affidavit.  Van  Fleet,  Coll.  Attack,  §  257; 
Cooper  V.  Reynolds^  10  Wall.  308.  Mere  error  in  proceed- 
ings does  not  destroy  jurisdiction,  if  the  court  has  juris- 
diction in  cases  of  that  class.  Drake,  Attachm.  §  89.  At- 
tachment proceedings  are  not  void  because  an  affidavit 
fails  to  say  that  the  claim  is  "just."  Ludlow  v.  Ramsey ^ 
11  Wall.  581.  That  is  the  defect  in  the  first  affidavit  in 
Carney's  Case.  A  total  absence  of  affidavit  would  render 
the  suit  one  without  jurisdiction,  but  a  mere  insufficient 
averment  in  an  affidavit  would  not  make  the  proceeding 
void,  as  one  without  jurisdiction.  1  Shinn,  Atachm.  §§  152, 
411,  note  3;  Drake,  Attachm.  §  87a.  It  is  said  that  the  sec- 
ond attachment  is  without  affidavit  to  support  it,  unless  it 
be  the  first  or  bad  one,  as  the  second  affidavit  is  a  fugitive 
paper,  not  part  of  the  record,  because  neither  it  nor  its  at- 
tachment is  mentioned  in  the  bill.  The  affidavit  bears  the 
title  of  the  suit,  and  expressly  says  that  Carney  had 
brought  the  suit,  and  that  it  was  then  pending.  It  is  a 
part  of  the  record,  though  not  mentioned  in  the  bill.  An 
attachment  is  an  ancillary  proceeding,  but  is  a  part  of  the 
record;  and  this  one  refers  to  an  affidavit,  and  it  and  the 
affidavit  bear  the  same  date,  and  we  must  connect  them. 
Wherever  the  validity  of  an  attachment  is  involved,  or  the 
jurisdicion  questioned,  the  affidavit  is  part  of  the  record. 
Id.  §  90.  It  is  clear  that  as  Carney  set  up  a  lien  against  the 
property  by  his  atachment,  though  a  stranger  to  the  suit, 
he  not  only  had  a  right  to  contest  the  validity  of  Miller's 
attachment,  but  also,  by  plea  in  abatement,  to  deny  the 
ground  on  which  it  stood,  and  to  disprove  the  facts  to 
show  such  ground,  as  the  Code  allows  any  person  to  inter- 
vene and  dispute  the  validity  of  an  attachment,  or  state  a 
claim  to,  interest  in,  or  lien  on  the  property,  under  any 
other  attachment  or  otherwise;  in  other  words,  to  chal- 
lenge the  validity  of  the  attachment,  just  as  the  defendant 
might  do.  Ludinglonv.  Hull^  A  V^.  Va.  130;  CapeheiwVs 
ExVv.  Dowery,  10.  W.Va.  130.  Therefore  it  was  no  error 
to  allow  the  plea  in  abatement.  Stevens  v.  Brown^  20  W.Va. 
450.     The  party  thus  intervening  must  be,   not  a  general 
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creditor  by  note  or  other  demand,  without  Hen,  but  must  be 
one  who  has  a  claim  to,  an  interest  in,  or  lien  on  the  property 
by  other  attachment  or  otherwise.  So  reads  the  statute. 
1  Shinn,  Attachm.  §§  411,  427;  Crhn  v.  Harmon,  38  W.  Va. 
596,  (18  S.  E.  753).  Of  course,  as  this  stranger  is  allowed 
to  intervene  and  make  defense  to  the  attachment,  the  cor- 
relative right  is  given  the  plaintiff  to  contest  this  strang- 
er's right  by  showing  invalidity  of  his  attachment,  for 
patent  defect  or  want  of  ground  of  attachment.  That 
would  be  only  a  right  of  defense,  when  attacked. 

Another  question:  It  was  proper  for  the  court  to  pass 
on  the  legal  effect  of  Carney's  attachment  papers,  to  de- 
termine whether  Carney  had  a  valid  lien;  but  had  the  jury 
anything  to  do  with  them?  Carney  asked  to  contest  the 
validity  of  Miller's  attachment,  and  he  made  a  motion  to 
quash  it,  which  was  overruled,  and  then  filed  a  plea  in 
abatement  to  Miller's  attachment,  denying  the  right 
of  attachment,  to  which  Miller  replied  generally,  and 
issue  was  joined  under  that  plea.  No  other  issue  of 
fact  was  in  the  case.  The  jury  was  sworn  to  try  "the 
issues  joined,  and  inquire  into  the  petitioner's  claim," 
■  and  rendered  a  verdict  that  Carney,  by  his  second  attach- 
ment, had  a  lien  prior  to  Miller,  and  that  the  grounds  of 
attachment  stated  in  Miller's  afl&davit  did  not  exist.  This 
feature  of  the  case  presents  perplexing  questions.  There 
was  nothing  proper  to  go  to  the  jury  but  the  issue  on  the 
plea  of  abatement.  The  jury,  however,  was  sworn  to  in- 
quire into  Carney's  claim.  It  is  true,  the  Code  does  say 
that  a  jury  shall  inquire  into  the  claim  of  the  party  claim- 
ing right  over  the  plaintiff;  but  that  means  where  an  issue 
of  fact  is  developed,  and  does  not  mean  that  where,  as  in 
this  case,  the  contestant's  claim  is  based  on  the  legal  effect 
of  documents,  a  jury  is  to  pass  on  that.  Therefore  it  was 
wrong  to  swear  the  jury  to  try  anything  but  the  issue  on 
the  plea  in  abatement,  and  wrong  to  put  before  it  the  at- 
tachment and  afl&davit,  and  especially  the  bad  affidavit 
and  attachment.  Of  this  I  feel  sure.  But  I  do  not  feel  so 
sure  of  the  effect  of  this  error.  Does  it  prejudice,  or  is  it 
harmless?  I  conclude  that  swearing  the  jury  to  pass  on 
Carney's  claim  is  simply  surplusage,  so  to  call  it,  immater- 
ial; and  so  with  the  introduction  as  evidence  of  the  attach- 
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ment  papers.  It  may  be  said  that  this  improper  inquiry 
and  evidence  may  have  injured  Miller  by  tending  to  con- 
fuse the  jury  as  to  the  true  issue  under  the  plea  in  abate- 
ment, but  I  hardly  think  so.  Improper  evidence,  if  it 
might  have  injured  the  party,  will  reverse  a  verdict;  but 
as  the  issue  under  the  plea,  and  the  further  inquiry  as  to 
Carney '"S  claim,  were  distinct  and  separate,  I  do  not  see 
that  such  evidence  could  have  reasonablv  influenced  the 
jury  as  to  the  matter  before  it  on  the  plea. 

From  what  I  have  said,  it  follows  that  the  court,  not 
the  jury,  should  have  found  for  or  against  Carney's  lien. 
The  court  has  not  done  so,  except  inferentially,  by  render- 
ing judgment  on  the  verdict.  Is  this  reversible  error?  I 
think  not.  We  find,  on  the  papers,  Carney's  lien  good; 
and  the  circuit  court,  having,  by  overruling  the  motion  for 
a  new  trial  and  rendering  judgment,  done  what  it  should 
have  done,  had  it  properly  passed  on  Carney's  lien,  we 
conclude  that  this  omission  to  find  as  toCarnev's  lien  Is 
not  reversible  error. 

Contention  is  made  that  Miller  cannot  question  the 
effect  of  Carney's  attachment  documents,  as  he  did  not  in- 
corporate them  in  a  bill  of  exceptions;  but  their  legal 
effect  would  arise  on  a  motion  for  new  trial. 

Miller  excepts  because  he  was  refused  an  instruction 
that  every  person  is  presumed  to  anticipate  and  intend  the 
probable  consequences  of  known  causes  and  conditions; 
hence,  if  White,  who  purchased  logs  of  Miller,  was  insol- 
vent (that  is,  did  not  have  money  to  make  good  his  prom- 
ises of  payments) ,  and  White  knew  of  his  insolvency  and 
inability  to  pay,  then  his  intention  not  to  pay  should  be 
presumed;  and  if,  when  he  purchased  logs  from  Miller,  he 
had  no  means  by  which  he  could  meet  the  cash  and  other 
payments  which  he  proposed  and  agreed  to  make,  he  was 
guilty  of  perpetrating  fraud  on  Miller,  and  thereby  fraud- 
ulently contracted  the  debt,  and  the  jury  should  find  for 
Miller.  This  involved  the  law  question  of  what  is  a  fraud- 
ulent contraction  of  debt  under  our  statute  making  that  a 
ground  of  attachment.  This  question  is  touched,  but  not 
decided,  in  Wickham  v.  Martin^  13  Gratt.  436.  The  law  is 
that,  where  one  buys  property  with  intention  not  to  pay 
for  it,  it  is  a  fraudulent  purchase,  whether  he  make  false 
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representations  or  not.  A  purchaser's  mere  knowledge 
that  he  is  insolvent,  and  that  his  ability  to  pay  is,  to  say  the 
least,  doubtful,  will  not,  alone,  unattended  with  a  positive 
intent  not  to  pay,  make  the  purchase  fraudulent.  True, 
the  difference  between  buying  without  reasonable  expecta- 
tion or  ground  for  expectation  of  paying,  and  buying  with 
fixed  intention  of  not  paying,  is  not  very  plain.  One  who 
buys,  with  no  present  means,  and  with  no  reasonable 
ground  to  believe  that  he  can  raise  a  considerable  sum  to 
pay  with,  seems  to  contemplate,  as  a  reasonable  man,  that 
he  will  not  be  able  to  pay.  He  would  expect  that,  as  a 
natural  result.  Still,  there  must  be  an  intention  not  to 
pay,  and  whether  there  is  a  jury  must  say,  under  all  the 
circumstances.  Such  intent  "may  be  inferred  by  the  jury 
from  the  circumstances  and  conduct  of  the  vendee,  not 
only  in  respect  to  the  sale  in  question,  but  in  other  con- 
temporaneous transactions."  Henveqdin  v.  Naylor^  24  N. 
Y.  139;  21  Am.  &  Eng.  Enc.  Law,  50;  Benj.  Sales,  442. 
Talcottv.  Henderson,  Z\  Ohio  St.  162,  holds  that:  ''Aeon- 
tract  for  the  purchase  of  goods  on  credit,  with  intent  on 
the  part  of  the  purchaser  not  to  pay  for  them,  is  fraudu- 
lent; and  if  he  has  no  reasonable  expectation  of  being  able 
to  pay,  it  is  equivalent  to  an  intention  not  to  pay.  But 
where  he  intends  to  pay,  and  has  reasonable  expectation 
of  being  able  to  do  so,  the  contract  is  not  fraudulent,  al- 
though the  purchaser  knows  himself  to  be  insolvent,  and 
does  not  disclose  it  to  the  vendor,  who  is  ignorant  of  the 
fact."  If,  in  addition  to  insolvency,  the  purchaser  makes 
misstatements  of  his  ability  to  pay,  or  means  of  payment, 
there  is  fraud.  ''Here  the  rule  is  this:  If  he  fraudu- 
lently misstates  the  facts, — material  facts, — the  sale  is 
voidable.  False  statements  as  to  what  property  he  owns, 
what  debts  he  owes,  what  amount  of  business  he  is  doing, 
that  his  property  is  unincumbered,  etc.,  come  within  this 
class."  Benj.  Sales,  441.  "One  who,  knowing  the  insol- 
vent character  of  his  business,  makes  a  statement  that  he 
is  solvent,  and  does  this  to  obtain  credit,  fraudulently 
contracts  a  debt,  within  the  meaning  of  the  statute.  But 
the  bare  fact  of  insolvency  at  the  time  a  debt  was  con- 
tracted, does  not  make  it  fraudulent.  It  must  be  incurred 
with  intent  to  defraud  the  creditor."     1  Shinn,  Attachm. 
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§  125.  Tried  by  these  principles,  I  do  not  think  it  was 
error  to  reject  that  instruction,  as  it  told  the  jury  that 
mere  insolvency  and  inability  to  pay,  known  to  White, 
would  raise  a  presumption  of  an  intent  not  to  pay,  and  in- 
fallibly make  the  contract  fraudulent  on  his  part. 

The  last  question  is  whether  the  verdict,  finding  that 
the  purchase  was  not  fraudulent  on  White's  part,  is  to 
stand.  White  came  to  Mason  County  from  Indiana,  where 
he  resided,  in  June,  18%,  stayed  over  night  at  a  hotel,  and 
could  not  pay  his  bill  of  seventy-five  cents.  He  himself 
says  that  when  he  arrived  he  **may  not  have  had  a  dol- 
lar." That  month  he  purchased  a  mill  at  five  thousand 
two  hundred  dollars,  agreeing  to  pay  one  thousand  dollars 
down,  the  balance  later;  but,  though  put  in  possession,  he 
paid  nothing.  He  expected  money  from  parties,  as  he 
says,  but  was  disappointed.  That  month  he  borrowed  lit- 
tle amounts  from  Kisar.  After  he  purchased  the  timber, 
he  bid  on  building  a  boat  for  five  thousand  six  hundrerd 
dollars,  on  which  there  would  be  a  loss  of  eight  hundred 
dollars;  and  yet  this  is  a  source  from  which  he  hoped  to 
pay  for  the  timber.  He  boarded  with  Mrs.  Loomis,  pay- 
ing only  a  part  of  the  board,  and  left  the  State  in  July  in 
debt  to  her  for  board,  and  to  her  husband  for  work.  He 
told  this  lady  that  he  had  money  in  a  safe  in  Indiana,  and 
had  written  to  his  daughter  to  send  it,  but  she  could  not 
open  the  safe,  and  he  would  write  to  her  to  break  it  and 
send  the  money.  The  money  did  not  appear*.  In  June  he 
offered  to  buy  of  Miller  fifteen  thousand  dollars  worth  of 
timber,  without  a  dollar  to  pay  for  it,  and  did  buy  a  lot  of 
timber,  coming  to  three  thousand  seven  hundred  and  thir- 
teen dollars  and  forty-three  cents,  and  agreed  to  pay  one 
thousand  dollars  cash,  balance  in  thirty  and  sixty  days, 
but  paid  nothing.  He  promised  to  send  Miller  a  check  for 
one  thousand  dollars,  but  failed.  Oral  evidence  and  his 
letters  show  this.  He  then  wrote  Miller  to  draw^  a  sight 
draft  for  it,  which  he  did,  but  it  was  not  paid.  He  then 
wanted  Miller  to  take  a  time  note  for  it.  He  had  no  money 
in  bank  at  Point  Pleasant,  where  he  carried  on  milling,  or 
elsewhere,  to  pay  a  check  or  draft.  When  negotiating 
with  Miller,  he  told  Miller  that  he  had  one  thousand  dol- 
lars to  pay  cash,  but  wanted  time  for  the  balance.     He 
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admitted  as  a  witness  that  he  did  not  have  one  thousand 
dollars,  or  any  money,  but  expected  to  get  money.  He 
represented  to  Miller  that  he  had  carried  on  extensive 
milling  in  Indiana,  had  sold  out,  and  would  get  money  from 
there.  He  promised  Miller  cash,  then  a  check,  then  to 
pay  a  draft,  and  then  sought  to  get  further  time;  and  we 
may  fairly  say  that  this  ^'putting  off"  was  to  get  posses- 
sion of  the  timber,  as  he  did,  it  being  sent  to  him  from 
Parkersburg.  White's  letter  requesting  Miller  to  accept 
his  note  at  thirty  days  and  take  up  the  draft  is  irrefutable 
evidence  that  he  had  no  money,  as  many  other  circum- 
stances show.  In  fact,  he  so  admitted  on  the  witness 
stand.  In  a  letter  he  said  he  expected  to  get  money  from 
building  a  boat,  which  he  never  built,  and  again  he  says  he 
expected  money  from  a  sale  of  the  timber.  If  he  liad  told 
Miller  that  he  had  no  money,  but  mere  expectation  of  it, 
would  Miller  have  sold  the  timber  to  him?  He  suppressed 
his  insolvencv  and  asserted  solvency.  To  induce  Miller 
to  sell,  he  told  him  that  he  had  bought  timber  of  Carney. 
So  he  had,  to  the  amount  of  one  thousand  nine  hundred 
and  five  dollars,  and  gave  Carney  an  accepted  draft,  June 
24th  for  down  payment,  six  hundred  and  thirty-five  dol- 
lars, and  two  time  notes,  and  never  paid  a  cent.  Carney's 
affidavit  charged  White  with  fraud  in  that  purchase  from 
him,  and  with  false  representation  that  he  had  money  due 
him  from  some  one  in  Indiana,  and  would  get  it  in  a  few 
days.  This  purchase  was  shortly  before  that  of  Miller. 
The  same  circumstances  give  hue  to  both.  I  am  at  a  loss 
to  see  how  Carney  can  say  that  White  fraudulently  con- 
traced  the  debt  to  him,  and  turn  around  and  sav  that  no 
fraud  exists  in  the  Miller  transaction.  Miller  swore  to 
these  statements  and  representations  of  White,  and  White, 
though  on  the  stand  afterwards,  did  not  deny  Miller's 
evidence.  White's  own  evidence  shows  that  he  had  no 
means,  but  a  mere  hope  of  getting  money,  with  no  basis 
shown  on  which  to  found  that  hope, — a  mere  hope  to  sell 
the  timber.  That  he  made  the  statement  that  he  had 
money  to  pay  the  down  one  thousand  dollars  is  sworn  to 
by  Miller,  not  contradicted,  and  is  verified  by  the  fact  that 
he  agreed  to  pay  the  cash,  and  then  promised  a  check, 
which  a  letter  to  Miller  shows,  and  then  authorized  a  sight 
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draft.  This  alone  is  a  representation  of  having  the  money. 
This  shows  that  he  held  out  to  Miller  that  he  had  money  to 
pay  the  one  thousand  dollars,   even  if  Miller's  evidence, 
uncontradicted,  were  not  in  the  case.     He  admits  he   did 
not  tell  Miller  that  he  merely  relied  on  some  deal  to  get  the 
money.     He  expected  to  sell  the  timber.     He  admits  he 
had  no  money  in  bank  to  pay  check  or  draft.     And  I  see 
just  now  that  he  admits  that  he  told  Miller  he  had  sold 
property  in  Indiana,  from  which  he  expected  to  get  money 
to  pay  him;  and  he  admits  that  this  was  untrue,  as  he  says 
his  son-in-law  owned  a  farm,  and  he  expected  him  to  sell, 
and  come  to  this  State  to  live.     He  had  no  interest   in  the 
farm,  further  than   he  had  lent  his  daughter  seventy-five 
dollars  or  one  hundred  dollars.     He   admits  he  bad  only 
one  hundred  and  twenty   dollars  in  that  safe  in  Indiana. 
Did  he  have  that?    It  never  appeared.     Here  we  find  a  man, 
coming  to  this  State,  making  large  purchases  of  mills  and 
timber  within  a  few  weeks,  amounting  to  ten  thousand 
doUars,   agreeing  to  pay  cash   part  payment,   paying  not 
a  cent,  purchasing  on  false  statement  of  having  means  to 
pay,  ready  money  to  pay  the  cash  installments,   and  yet 
without  property  or  money, — utterly  so;  so  poor  that  he 
had  to  borrow  money  from  others  to  pay  his  day  laborers, 
and  money  to  go  the  shoit  trip  to  Parkersburg  to  buy  Mil- 
ler's timber,  and  without  money  to  pay  hotel  or  board  bill. 
These  facts  are  admitted  by  White  on  the  stand  as  a  wit- 
ness,  and   proven  clearly    by   uncontradicted  testimony. 
Slow  as  I  am  to  overthrow  verdicts,  I   must  say  that  this 
verdict  is  utterly  indefensible,  because  plainly,  palpably 
contrary  to  the  very  great  preponderance  of  the  evidence. 
Indeed,  the  facts  being  shown   even  by  White's  own  evi- 
dence, the  verdict  is  contrary  to  law  on  those  facts.     And 
therefore  I  may  say  we  do  not  have  to  perform  the  delicate 
function  of  setting  aside  a  verdict  as  contrary  to  evidence, 
for  courts  always  set  aside  verdicts  that  are  contrary   to 
law  on  admitted  facts.     On  these  facts,  the  jury  departed 
from  the  instructions  given  by  the  court.     For  some  rea- 
son or  other,  the  jury  seems  to  have  become  confused  in 
the  mazes  of  the  case,  or  mistaken  the  law.     Even  under 
the  syllabus  in    Young  v.  Railroad  Co.y  44  W.  Va.  218,  (28 
S  .  E.  932),  that  "the  verdict  of  a  jury  will  be  held  sacred 
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unless  there  is  a  plain  preponderance  of  credible  evidence 
against  it,  evincing  a  miscarriage  of  justice  from  some 
cause,  such  as  prejudice,  bias,  undue  influence,  miscon- 
duct, oversight,  or  misconception  of  the  facts  or  law,"  we 
would  have  to  overrule  this  verdict  on  the  plea  in  abate- 
ment. The  evidence  on  Miller's  side  is  credible, — virtu- 
ally uncontradicted;  the  facts  are  shown  by  White's 
evidence;  and  the  verdict  is  contrary  to  law.  Judgment 
reversed,  verdict  set  aside,  new  trial  awarded,  and  re- 
manded. 

Reversed. 


CHARLESTON. 

^  267)  Murdoch  v.  Baker  et  al. 

.  Submitted  February  2,  1899— Decided  March  22,  1899. 

1.    Fraudulent  Conveyance—  Purchaser — Notice, 

Where  it  clearly  appears,  in  a  chancery  cause  broug-ht  by  a 
creditor  to  set  aside  a  deed  made  by  his  debtor  for  all  of  his 
property,  that  such  debtor,  for  the  purpose  of  escaping-  such 
creditor,  conveys  all  of  his  real  and  personal  estate  to  a  pur- 
chaser, even  for  value,  who  has  knowledg-e  of  the  creditor's  pur- 
suit, and  is  aiding-  the  debtor  to  escape  the  same,  such  purchaser 
will  be  held  to  have  participated  in  the  fraudulent  purpose  of  his 
grantor,  and  his  conveyance  will  be  avoided  as  to  such  creditor 
(p.  84). 

2.  Fraudulent  Conveyance — Purchaser  —  Complicity  of  Grantee, 
A  creditor  cannot  purchase  the  goods  of  his  debtor  at  a  price 
in  excess  of  his  debt,  when  he  knows  that  the  excess  so  paid  such 
debtor  is  by  the  latter  to  be  placed  beyond  the  reach  of  his  other 
creditors.  Such  purchaser  is  a  participant  in  the  fraud  of  his 
debtor,  whether  his  purpose  be  to  aid  him  or  not.     (p.87). 
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3.  Fraudulent   Convkyance — Complicity     of    Grantee — Notice-^ 

Evidence, 

Where  the  circumstances  connected  with  a  conveyance,  fraud- 
ulent as  to  the  grantor,  plainly  establish  the  complicity  of  the 
g-rantee  in  the  fraudulent  intent,  it  is  not  necessary  to  show  by 
direct  and  positive  proof,  notice  to  the  g^rantee  of  such  intent, 
(p.  86). 

4.  Husband  and  Wife — Presumption— Burden  of  Proof  , 

Where  a  lot  is  conveyed  to  a  husband  and  wife  and  in  a  suit  to 
subject   the   land  the  bill  charges  that  she  paid  no  money  for  the 
property,  the  burden  is  on  her  to  show  that  she  paid  for   it,    and 
in  the  absence  of  proof,  the  presumption  is  that  her  husband  fur- 
nished the  means  of  payment.*  (p.  88). 

Appeal  from  Circuit  Court,  Mingo  County. 
Bill  by  J.  N.  Murdoch  against  Eli  Baker  and  others.     A 
decree  was  rendered  from  which  complainant  appeals. 

Reversed. 

Prichard  &  Jones  and  Merrick  &  Smith,   for  appellant 
H.  K.  Shumate,  for  appellees. 

English,  Judge: 

On  the  12th  day  of  July,  189S,  J.  N.  Murdoch  filed  his 
bill  in  the  Mingo  County  circuit  court  against  Eli  Baker, 
Hally  Baker,  J.  L.  Weinstein,  Moses  Weinstein,  and  the 
Huntington  Brewing  Company,  a  corporation,  alleging  that 
he  was  a  wholesale  druggist  in  Parkersburg,  and  that  prior 
to  the  12th  of  March,  1895,  as  such  druggist,  he  sold  to  the 
defendant,  Eli  Baker  cei-tain  goods  and  merchandise,  and 
since  then  other  goods,  and  that  on  the  1st  of  May,  1895,  Eli 
Baker  executed  to  plaintiff  his  negotiable  promissory  .note 
for  one  hundred  and  eighty-three  dollars  and  twenty  cents, 
payable  sixty  days  after  date,  at  the  Williamson  Bank,  for 
the  amount  due  for  goods  sold  to  said  Baker  previous  to 
March  6,  1895,  which  note  was  presented  for  payment,  pay- 
ment refused,  and  was  protested  for  non-payment;  that 
after  the  6th  of  March,  1895,  plaintiff  sold  to  said  Baker- 
other  goods  to  the  amount  of  two  hundred  and  forty-six  dol- 
lars and  thirty-five  cents,  an  account  of  which  was  exhibited 
with  his  bill.  These  various  bills  became  due  and  payable 
sixty  days  after  date,  and  bore  interest  from  maturity, 
but  that  neither  note  nor  account  had  been  paid  to  him  by 
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said  Baker  or  any  other  person.  The  plaintiff  further 
alleged  that  Allen  Ferrill  and  Rebekah  R.  Ferrill,  on 
March  12,  1895,  conveyed  to  Eli  Baker  and  Hally  Baker, 
his  wife,  a  certain  lot  for  the  consideration  of  one  hundred 
and  twenty-five  dollars,  as  expressed  in  said  deed, — the 
lot  known  as  "No.  15"  in  the  town  of  Thacker, — and  about 
that  time  said  Eli  Baker  erected  on  said  lot  a  hotel,  and 
the  purchase  money  for  the  lot  and  the  cost  of  building 
said  hotel  was  borne  and  paid  for  by  Eli  Baker;  that  about 
the  1st  of  May,  1895,  the  defendant  Moses  Weinstein  be- 
came interested  in  the  saloon  conducted  on  the  premises; 
that  the  money  used  in  conducting  the  saloon  as  well  as 
the  hotel  was  furnished  solely  by  said  Eli  Baker;  that  on 
the  22d  of  June,  1895,  a  deed  from  Eli  Baker  and  Hally 
Baker,  his  wife,  to  the  defendant  J.  L.  Weinstein  was  ad- 
mitted to  record  in  the  clerk's  oflSce  of  Mingo  county 
court,  which  deed  bears  date  June  1,  1895,  conveying  said 
house  and  lot,  together  with  the  personal  property  about 
said  hotel,  the  consideration  named  being  eight  hundred 
dollars  cash  in  hand  paid.  The  plaintiif,  however, 
charges  that  in  fact  there  was  no  consideration  paid  for 
said  property,  and  that  said  deed  was  made  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  the  creditors 
of  Baker,  especially  the  plaintiff.  It  is  also  alleged  that, 
if  there  was  any  consideration  passed  from  Weinstein  to 
Eli  Baker,  it  was  the  canceling  of  a  pre-existing  debt  due 
Weinstein  by  Baker,  and,  if  such  indebtedness  existed,  the 
deed  operated  as  a  general  assignment  for  the  benefit  of 
all  of  said  Eli  Baker's  creditors.  The  plaintiff  further 
charges  that  at  the  time  said  deed  was  executed  Eli  Baker 
was  wholly  insolvent;  in  that,  while  said  deed  of  March  12, 
1895,  was  made  to  said  Baker  and  his  wife,  yet  in  fact  said 
Hally  Baker  put  no  money  into  said  property,  and,  so  far 
as  her  interest  on  said  property  under  said  deed  is  con- 
cerned, the  same  was  a  voluntary  conveyance,  and  is  void 
as  to  the  creditors  of  Eli  Baker,  and  especially  the  plain- 
tiff; that  a  large  portion  of  plaintiff's  claim  was  contracted 
prior  to  the  execution  of  said  deed  of  March  12,  1895;  that 
the  Huntington  Brewing  Company  is  a  creditor  of  said 
Baker  in  the  sum  of  about  one  hundred  and  five  dollars; 
that  the  note  above  referred  to  came  due  on  July  3,  1895, 
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and  that  on  the  2d  of  July,  said  Baker  wrote  to  plaintiff 
from  Thacker,  stating  that  he  was  not  able  to  meet  the 
note  when  due,  and  asking  for  further  indulgence, — a  copy 
of  which  letter  is  exhibited;  that  at  the  time  this  letter 
was  written  said  Baker  was  preparing  to  leave  the  State; 
that  he  has  since  absconded,  and  his  present  whereabouts 
are  unknown.  Plaintiff  therefore  prays  that  said  deed 
dated  July  1,  1895,  from  Eli  Baker  and  Hally  Baker  to  J. 
L.  Weinstein  be  declared  null  and  void,  canceled,  and  set 
aside  as  being  made  to  hinder,  delay,  and  defraud  the 
creditors  of  Baker,  and  especially  the  plaintiff;  that  the 
deed  of  March  12th.,  executed  by  Allen  Ferrill  and  Re- 
bekah  R.  Ferrill,  in  so  far  as  it  conveys  one-half  interest 
to  Hally  Baker  be  declared  a  voluntary  conveyance  to  her; 
that  her  interest  in  said  deed  be  held  liable  for  the  debts 
of  said  Eli  Baker;  that  said  property  be  sold,  and  the  pro- 
ceeds applied  to  the  debts  of  Eli  Baker,  and  especially  to 
plaintiff;  that  a  receiver  be  appointed  to  take  charge  of 
the  personal  property  mentioned  in  said  deed  of  June  1, 
1895,  and  dispose  of  same  under  the  order  of  the  court; 
and  that  an  injunction  be  awarded  to  restrain  said  Wein- 
stein from  conveying,  incumbering,  or  in  any  wise  dis- 
posing of  said  house  and  lot;  and  for  general  relief. 

On  September  10,  1895,  the  Blue  Grass  Liquor  Com- 
pany, a  corporation,  filed  its  petition  in  the  cause,  claim- 
ing to  be  a  creditor  of  said  Eli  Baker  to  the  amount  of 
sixty-six  dollars  and  one  cent  for  goods,  etc.,  sold  to  him, 
joined  in  the  allegation  of  the  bill  as  to  the  deed  from 
Baker  and  wife  to  Weinstein  being  fraudulent  and  volun- 
tary, and  prayed  to  be  made  a  party,  and  allowed  to  share 
in  the  costs  of  the  suit,  that  its  debt  be  declared  a  lien  on 
said  property,  and  the  property  sold  to  discharge  the  liens 
thereon.  On  September  19,  1895,  said  Weinstein  filed  his 
demurrer  to  plaintiff's  bill,  and  the  same  was  set  down 
for  argument,  and  tendered  his  separate  answer,  to  which 
plaintiff  replied  generally.  The  defendant,  by  his  answer, 
put  in  issue  the  material  allegations  of  the  bill,  and  claims 
that  eight  hundred  dollars  was  the  true  consideration  paid 
for  said  property;  that  at  the  time  of  the  purchase  the 
sum  of  one  hundred  and  eighty  two  dollars  was  due  him 
from  Eli  Baker  and  Hally  Baker  upon  a  joint  note  exe- 
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sioner  (O'Brien),  and  in  overruling  plaintiff's  exceptions 
to  the  report  of  the  second  commissioner  (Strother) ,  and 
in  dissolving  the  injunction  and   dismissing  the  bill,  be- 
cause plaintiff  had  clearly  shown  himself  entitled  to  the 
relief  prayed  for  by  the  evidence  and  the  findings  of  the 
commissioners  based  thereon.     Can  we  sustain  the  ac- 
tion of  the  circuit  court  in  dismissing  the  plaintiff's  bill? 
When  we  refer  to  the  rulings  of  this  Court  in  like  cases, 
we  find,  in   Gillespie  v.  Allen,  37  W.  Va.  675  (17  S.   E.  18*4 
Syl.  point  2),  the  law  thus  stated:     "Where  the  uncontro- 
verted  facts  in  the  case  show  that  a  debtor,  for  the  purpose 
of  escaping  a  pursuing  creditor,  conveys  his  real  estate  to 
a  purchaser,  even  for  value,who  has  knowledge  of  the  credi- 
tor's pursuit,  and  is  aiding  the  debtor  to  escape  the  same, 
such  purchaser  will  be  held  to  have  participated  in  the  fraud- 
ulent purpose  of  his  grantor,  and  his  conveyance  will   be 
avoided  as  to  such  creditor."     In  the  case  under  consider- 
ation, Eli  Baker,  on  the  22d  of  June,  1895,  conveyed  away 
all  of  his  property  of  every  description,  including  his  hotel, 
lot,  furniture,  and  bar,  to  J.  L.  Weinstein,  and  received  in 
payment  therefor  the  cancellation  of  a  debt  owing  Wein- 
stein, together  with  the  assumption  and  payment  by   said 
Weinstein  of  various  debts  owed   by   Baker  to  different 
parties,  also  two  hundred  and  thirty-five  dollars  in  cash; 
and,   having  disposed  of  all  his  property  in  this  manner, 
said  Baker,  on  July  2,  1895,  wrote  to  the  plaintiff  Murdoch, 
expressing  regret  that  it  was  impossible  to  meet  his  obli- 
gation to  him  falling  due  July  3d,  and   hoping  in  a  short 
time  to  be  on  his  feet,  and  guarantying  to  meet  his  obliga- 
tion as  promptly  as  possible,  offering  to  pay  protest  fees, 
and  asking  to  renew  his  note;  and  this  letter  was  written 
a  few  days  after  Weintsein  testifies  he  had  paid  him  two 
hundred  and   thirty-five   dollars  in  cash.     Did  Weinstein 
have  a  notice  of  the  indebtedness  of  Eli  Baker  to  Murdoch 
at  the  time  he  received  the  conveyance  of  this  property? 
Joseph  P.  Hanks,  the  agent  of  Murdoch,   in  his  deposition 
in  answer  to  question  19:     "Did  you  ever  have  a  conversa- 
tion with  Eli   Baker,  in  the  presence  of  J.  L.  Weinstein,  as 
to  the  payment  of  the  account  mentioned,  as  well  as  the 
payment  of  the  note  described  in  the  bill  of  complaint, 
and,  if  so,  state  what  it  was?"  says:     **Yes,  I  had  a  con- 
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versation  with  those  two  men  just  previous  to  the  time  of 
the  license  beings  taken  out  in  Weinstein's  name,  at  Baker's 
Hotel  at  Thacker,  in  which  I  insisted  on  Baker's  paying 
the  account,  or  giving*  a  negotiable  note  with  Isaac  Wein- 
stein  on  the  note  with  him.  Isaac  Weinstein  had  full 
knowledge  of  the  existence  of  this  debt."  It  appears  that 
this  conversation  occurred  some  time  in  May,  1895,  as  shown 
by  the  deposition  of  J.  L.  Weinstein,  who,  when  asked  if  he 
remembered  the  substance  of  the  conversation,  answered: 
"All  I  remember  is  that  Hanks  or  Baker  wanted  me  to  en- 
dorse ^  note  of  Baker's  for  $130  or  $132,  given  to  Hanks, 
or  Hanks'  house.  It  was  on  30  days'  time.  He  wanted 
me  to  go  on  as  security."  Although  Weinstein  states  that 
he  remembers  the  conversation  spoken  of  by  Hanks,  and 
that  it  occurred  after  he  had  purchased  the  property, 
when  asked  to  fix  the  time  of  that  conversation  as  accu- 
rately as  he  could  he  answered:  ''It  was  some  time  in 
May,"  when  the  evidence  shows  that  the  property  was  not 
conveyed  to  him  until  June  22,  1895,  so  that  said  Wein- 
stein, at  the  time  he  took  a  conveyance  of  said  property, 
not  only  knew  that  this  large  debt  was  owed  by  Baker  to 
Murdoch,  but  that  Murdoch  was  pressing  him  for  a  settle- 
ment. Murdoch  held  Baker's  note  for  one  hundred  and 
eighty-three  dollars  and  twenty  cents,  dated  May  1st,  and 
due  July  3d.  On  the  3d  of  April  he  had  sold  him  another 
bill,  amounting  to  two  hundred  and  forty-six  dollars  and 
thirty-five  cents.  He  owed  J.  L.  Weinstein  and  others. 
The  brother  of  J.  L.  Weinstein  had  been  allowing  Baker  to 
use  his  name  in  conducting  his  hotel  bar,  and,  when 
pressed  for  debt  by  Murdoch,  it  was  natural  he  should 
seek  a  solution  of  his  pecuniary  troubles  by  consulting  J. 
L.  Weinstein,  who  claims  to  have  had  some  money;  and 
the  sale  to  said  Weinstein  was  resolved  upon.  Out  of  the 
proceeds  the  debt  of  Weinstein  was  to  be  paid,  and  certain 
other  creditors  satisfied  as  preferred  creditors.  The  re- 
ceipt of  the  Pabst  Brewing  Company,  filed  with  the  depo- 
sition of  said  Wienstein,  bears  date  July  25,  1895,  three 
days  after  the  conveyance  was  made,  so  that  it  is  apparent 
that  Baker  had  the  utmost  confidence  that  his  friend  and 
accomplice  Weinstein  would  pay  this  portion  of  the  pur- 
chase money  for  the  hotel  property,  as  he  trusted  he  would 
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pay  it  after  the  deed  was  made  and  delivered.  As  to  the 
fraudulent  intent  of  Baker,  there  can  be  on  doubt,  when 
we  read  the  professions  of  honesty  contained  in  his  letter 
to  Murdoch  of  July  2,  1895,  and  he  had  sold  and  conveyed 
to  Weinstein,  not  only  his  hotel  and  lot,  but  his  furniture 
and  bar  fixtures,  payings  with  the  proceeds  such  debts  as 
he  saw  proper  to  prefer,  pocketing  the  surplus  in  cash, 
and  leaving  the  State  a  few  days  afterwards. 

In  the  case  of  Reynold^  Ad^nW  v.  Gau^thorp^s  Heirs ^ 
37  W.  Va.  3,  (16  S.  E.  364),  tnis  Court  held:  '^While  the 
burden  of  proving  a  deed  fruadulent  in  fact  as  to  creditors 
is  upon  the  creditors,  positive  evidence  of  fraudulent  in- 
tent is  not  required,  but  it  may  be  deduced  from  the  cir- 
cumstances of  the  transaction  and  the  relation  and  situa- 
tion of  the  parties  to  it  and  to  each  other.  Circumstantial 
evidence,  if  adequate  to  satisfy  the  court  of  such  fraudu- 
lent intent,  is  sufficient,  and  often  the  only  evidence  ob- 
tainable;" and  that:  *'Where  the  circumstances  connected 
with  a  conveyance  fraudulent  as  to  the  grantor  plainly 
establish  the  complicity  of  the  grantee  in  the  fraudulent 
intent,  it  is  not  necessar}'  to  show,  by  direct  and  positive 
proof,  notice  to  the  grantee  of  such  intent."  In  addition 
to  the  circumstances  hereinbefore  detailed  tending  to 
show  notice  on  the  part  of  Weinstein  of  the  fraudulent  in- 
tent of  Baker  in  this  transaction,  we  may  notice  that  Wein- 
stein, in  his  testimony,  shows  that  he  is  fully  cognizant  of 
the  amount  and  character  of  Baker's  indebtedness,  nearlv 
all  of  which  was  contracted  in  buying  supplies  for  his  bar, 
which  was  carried  on  in  the  name  of  Moses  Weinstein; 
that  he  assisted  Baker  in  paying  for  his  saloon  license; 
and,  with  his  brother  in  charge  of  the  bar,  in  a  little  town 
like  Thacker,  it  would  be  unreasonable  to  presume  that 
such  an  amount  of  bar  supplies  could  be  purchased  by 
Baker,  and  J.  L.  Weinstein  be  ignorant  of  the  fact.  As 
we  have  shown,  he  knew  of  the  plaintiff's  debt  which  had 
accrued  in  that  manner;  and  when  Eli  Baker  came  to  him 
to  sell  his  entire  property,  including  all  his  furniture,  and 
proposed  his  paying  for  same  by  canceling  a  large  debt  of 
his  own,  by  paying  a  small  portion  of  Baker's  creditors  to 
the  exclusion  of  others  that  stood  on  the  same  footing,  and 
by  paying  the  balance  in  cash,  he  must  have  known  that 
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Baker  would  not  have  made  this  sweeping  sale  if  he 
intended  to  remain  at  Thacker,  and  he  must  have  known 
it  was  his  intention  to  defraud  his  other  creditors.  So,  in 
Hart  V.  Sandy,  39  W.  Va.  644,  (20  S.  E.  665) ,  this  Court 
held  that  a  creditor  cannot  purchase  the  goods  of  his 
debtor  at  a  price  in  excess  of  his  debt  when  he  knows  that 
the  excess  so  paid  such  debtor  is  by  the  latter  to  be  placed 
beyond  the  reach  of  his  other  creditors.  Such  purchaser 
is  a  participant  in  the  fraud  of  his  debtor,  whether  his  pur- 
chase be  to  aid  him  or  not.  ^e^  McVcaghw.  Baxter^  82 
Mo.  518.  On  the  question  of  notice,  Bump,  Fraud.  Conv. 
494,  states  the  law  thus:  '*The  notice  of  the  fraud  need 
only  be  sufficient  to  put  a  man  of  ordinary  prudence  and 
experience  in  business  transactions  upon  inquiry.  *  *  * 
Whatever  is  sufficient  to  direct  his  attention  to  the  prior 
rights  and  equities  of  creditors,  and  to  enable  him  to  as- 
certain their  nature  by  inquiry,  will  operate  as  notice. 
When  a  purchaser  has  knowledge  of  any  fact  sufficient  to 
put  him  on  inquiry,  he  is  presumed  to  have  either  made 
the  inquiry,  and  ascertained  the  extent  of  the  right  that  he 
may  possibly  prejudice,  or  tohave  been  guilty  of  a  degree 
of  negligence  fatal  to  the  claim  to  be  considered  a  bofia 
fide  purchaser.  This  notice  may  be  derived  from  the 
statement  of  creditors  or  other  parties.  *  *  *  It  is  not 
necessary  that  the  grantee  shall  be  one  of  the  originators 
of  the  fraudulent  scheme.  *  *  *  There  is  no  difference 
between  those  who  form  the  design  and  those  who  after- 
wards enter  into  it  with  a  knowledge  of  its  character,  and 
aid  in  carrying  it  out."  The  circumstances  shown  by  the 
testimony  in  this  case  clearly  indicate  that  Weintsein  had 
notice  of  the  intention  of  Baker,  and  aided  him  in  getting 
his  property  beyond  the  reach  of  the  plaintiff  and  his  other 
creditors;  and  under  the  ruling  of  this  Court  in  Gillispie 
v.  Allen^  supray  the  deed  should  be  avoided  as  to  the  plain- 
tiff's debt,  set  forth  in  his  bill,  and  as  to  the  claim  set  forth 
in  the  petition  filed  in  this  cause  by  the  Blue  Grass  Liquor 
Company. 

As  to  the  interest  of  Hally  Baker,  wife  of  Eli,  in  said 
lot,  it  is  charged  in  the  bill  that  said  Hally  put  no  money 
into  said  property,  and  that,  as  to  her,  the  deed  was  volun- 
tary, and  is  void  as  to  the  creditors  of  Eli  Baker,     The 


88  Arthur  v.  City  of  Charleston.  [46 

burden  was  on  her  to  prove  that  she  paid  for  said  interest, 
and,  in  the  absence  of  such  proof,  the  presumption  is  that 
her  husband  furnished  the  money  to  pay  for  it.  See  Rose 
V.  Brown,  11  W.  Va.  122;  Mc Masters  v.  Edgar,  22,  W.  Va. 
673.  For  these  reasons  the  decree  complained  of  must  be 
reversed,  and  the  deed  from  Eli  Baker  and  Hally  Baker, 
his  wife,  to  J.  L.  Weinstein,  dated  June  1,  1895,  is  avoided 
as  to  the  claims  of  J.  N.  Murdoch  set  forth  in  plaintiff's 
bill,  and  as  to  the  claim  of  the  Blue  Grass  Liquor  Company 
set  forth  in  its  petition,  and  this  cause  is  remanded  for 
further  proceedings  to  be  had  therein  according*  to  the 
rules  governing  courts  of  equity. 

Reversed. 


CHARLESTON. 

Arthur  v.  City  of  Charleston. 
Submitted  January  21,  1899— Decided  March  25,  1899. 

1.  Municipal  Corporations — Contributory    Negligence — Streets — 

Jury. 

In  an  action  of  trespass  on  the  case  ag'ainst  a  city  to  recover 
damag-es  for  an  injury  claimed  to  have  been  sustained  by  trip- 
ping* and  falling-  over  a  rope  stretched  across  one  of  its  side- 
walks, in  which  the  testimony  of  the  plaintiff  shows  that  he 
was  ig-norant  of  the  existence  of  such  obstruction,  and  that,  al- 
though there  were  electric  lights  in  the  immediate  neighborhood 
of  the  rope,  yet  the  shadow  of  the  telegraph  pole  to  which  it  was 
tied  obscured  the  rope,  the  question  of  negligence  on  the  part  of 
the  defendant  was  one  for  the  jury.     (p.  90). 

2.  Municipal  Corporations — Streets- -Negiigettce—^Jury, 

Where  a  party  is  injured  by  an  obstruction  on  a  sidewalk  in 
a  town,  the  question  as  to  whether  said  town  has  been  negligent 
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in  allowing'  such  obstruction  to  be  and   remain  on  the  sidewalk 
depends  upon  the  circumstances  of  the  particular   case.     (p.  91). 

Error  to  Circuit  Court,  Kanawha  County. 
Action  by  K.  H.  Arthur  ag-ainst  the  city  of  Charleston. 
Judg-ment  for  defendant,  and  plaintiff  brings  error. 

Reversed. 

E.  W.  Wilson,  for  plaintiff  in  error. 
C.  B.  Couch,  for  defendant  in  error. 

English,  Jlt)Ge  : 

An  action  of  trespass  on  the  case  was  brought  on  the  28th 
of  July,  1897,  by  R.  H.  Arthur  against  the  city  of  Charleston, 
in  which  he  claimed  ten  thousand  dollars  damages  for  in- 
juries alleged  to  have  been  received  by  him  and  occasioned 
by  the  failure  on  the  part  of  sal  J  defendant  to  keep  one  of 
its  sidewalks  free  from  obstruction  and  safe  for  travel,   in 
this:  that  it  negligently  permitted  the  said  sidewalk  to  be- 
come and  remain  obstructed  by  a  strong,  heavy  rope  or 
cable  fastened  on    the  opposite  side  of  said  walk,  and 
tightly  drawn  across,  and  a  short  distance  above,  the  same 
which  caused  him,   in  passing  along  said  sidewalk,  to  be 
thereby  tripped,   and  to  fall  upon  the  sidewalk,  greatly 
injuring  himself.     A  demurrer  was  interposed  by  the  de- 
fendant to  the  plaintiff's  declaration,  which  was  overuled. 
The  defendant  pleaded  the  general  issue,  and  on  the  11th 
day  of  November,  1897,  the  cause  was  submitted  to  a  jury, 
who  heard  the  plaintiff's  evidence;  and   he  having  rested 
his  case,  the  defendant,  by  his  attorney,  moved  the  court 
to  exclude  the  evidence  of  the  plaintiff  from  the  considera- 
tion of  the  jury,  which  motion  prevailed,  and  the  jury  was 
instructed  to  disregard  the  plaintiff's  evidence,  and  there- 
upon the  jury  found  the  defendant  not  guilty.     The  plain- 
tiff, bv  his  counsel,  moved   the  court  to  set  aside  the  ver- 
diet  as  contrarv  to  the  law  and  the  evidence,  and  award 
him  a  new  trial,  which  motion  was  overruled,  and  the  plain- 
tiff excepted,  and  judgment  was  rendered  for  the  defen- 
dant.    Thereupon  the  plaintiff,  by  his  counsel,  moved  the 
court  to  set  aside  said  judgment,  which  motion  was  over- 
ruled, and  the  plaintiff,  by  counsel,  excepted,  and  took  a 
bill  of  exceptions,  setting  out  the  testimony,  and  applied 
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for  and  obtained  this  writ  of  error.  The  only  error  as- 
signed by  the  plaintiff  claims  that  the  court  erred  in  strik- 
ing out  the  evidence,  and  directing  the  jury  to  find  a  ver- 
dict in  favor  of  the  defendant. 

The  question  presented  for  our  consideration  by  this 
record  is  whether  the  circuit  court  erred  in  striking  out 
the  plaintiflF's  evidence,  and  directing  the  jury  to  find  a 
verdict  for  the  defendant.  The  testimony  adduced  does 
not  tend  in  any  manner  to  indicate  that  there  was  an}'^  in- 
herent defect  in  the  pavement  at  the  point  \yhere  the  plain- 
tiff was  injured,  and  we  cannot  say,  from  the  testimony, 
that  the  sidewalk  was  out  of  repair;  but  it  is  shown  that 
there  was  an  obstruction  in  the  shape  of  a  rope,  the  same 
being  the  stern  line  of  the  wharf  boat;  that  the  river  was 
high,  and  the  line  was  made  fast  to  a  telegraph  pole  on  the 
top  of  the  bank.  Now,  in  order  that  the  plaintiff  should 
succeed  in  this  case,  it  was  not  onlv  necessarv  that  he 
should  convict  the  defendant  of  negligence,  but  if,  in  put- 
ting in  his  evidence,  he  also  showed  that  he  was  guilty  of 
contributory  negligence,  he  could  not  recover.  Both  of 
these  questions  involved,  to  some  extent,  questions  of  fact. 
Elliott,  in  his  valuable  work  on  Roads  and  Streets  (page 
6.40),  says:  "The  place  where  the  injury  occurred  is 
sometimes  an  important  matter  for  consideration.  Espe- 
cially is  it  so  upcm  the  question  of  notice,  for  what  would 
be  negligence  respecting  a  street  in  a  densely  populated 
and  much-frequented  part  of  a  city  or  incorporated  town 
might  not  be  so  in  a  remote  and  little-used  street  or  alley;" 
citing  y?^^rf  V.  Mayor^  ^\.z,y7i\  Hun.  311,  which  was  an  ac- 
tion brought  to  recover  damages  by  one  injured  by  falling 
on  a  sidewalk  covered  with  snow,  and  it  was  held  that  '*the 
court  should  have  instructed  the  jury  that  what  was  a 
reasonable  time  to  remove  the  snow,  and  what  is  a  reason- 
ably safe  condition  of  the  sidewalk,  is  for  the  jury  to  deter- 
mine, and  must  be  determined  from  a  reasonable  stand- 
point." On  the  same  page  from  which  the  above  is  taken, 
Elliott  adds:  "In  most  cases  the  question  of  whether  the 
corporation  ought  to  have  acquired  knowledge  is  dependent 
upon  the  locality  and  its  surroundings,  and  is  generally  a 
question  of  fact  for  the  jury."  On  the  same  page  he  also 
says:     "The  weight  of  authority  is  overwhelming  in  favor 
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of  the  doctrine  that  contributory  neg'ligence  will  eflfectu- 
ally  defeat  recovery.  It  is  therefore  competent  in  all  cases 
for  the  corporation  to  introduce  evidence  tending  to  show 
that  the  fault  of  the  plaintiff  proximately  contributed  to 
his  injury." 

The  testimony  in  this  case  clearly  indicates  that  the  cir- 
cumstances immediately  surrounding-  and  connected  with 
the  accident  were  thoroughly  examined  and  inquired  into. 

The  condition  of  the  lights  at  the  point  where  the  injury 
occurred  was  investigated,  which  was  proper  in  order  to 
determine  whether  beacon  lights  were  necessary,  or  the 
street  was  so  well  lighted  as  to  charge  the  plaintiff  with 
negligence  in  not  seeing  and  avoiding  the  obstruction.  In 
the  case  of  Chapman  v.  MiKon,  31  W.  Va.  384,  (7  S.  E.  22), 
it  was  held  that  our  statute  (Code,  c.  43,  s.  53)  imposes  an 
absolute  liability  upon  cities,  villages,  and  towns  for  injur- 
ies sustained  by  reason  of  the  failure  of  the  municipal 
authorities  to  keep  in  repair  those  streets,  sidewalks,  etc., 
within  the  corporate  limits  which  its  authorities  have 
opened  or  controlled,  and  treated  as  public  streets,  side- 
walks, etc.;  and  therefore,  in  an  action  against  a  town  by  a 
person  injured  by  a  defective  sidewalk,  he  is  not  required 
to  allege  in  his  declaration,  or  prove  on  the  trial,  that  the 
defendant  had  notice  of  defects  or  want  of  repair  in  such 
sidewalk.  There  seems,  however,  to  be  a  distinction  be- 
tween a  defect  in  the  sidewalk  itself  and  an  obstruction 
across  it,  as  in  this  case.  In  many  instances  obstructions 
are  placed  on  the  sidewalk  as  a  matter  of  necessity;  for  in- 
stance, where  buildings  are  in  course  of  construction,  or 
in  case  of  fires  or  floods,  or  where  merchants  are  receiving 
and  discharging  goods,  etc.,  in  all  which  cases  the  liability 
of  the  town  is  dependent  upon  the  circumstances,  and 
whether  the  authorities  have  been  negligent  by  failing  to 
act  with  sufficient  promptness  in  removing  the  obtsruc- 
tion.  So,  in  the  case  we  are  considering,  the  question 
whether  it  was  the  duty  of  the  city  of  Charleston  to  know 
that  this  line  was  stretched  across  the  sidewalk,  and  that 
the  same  was  dangerous  to  pedestrians,  and  if  the  light  at 
that  point  was  insufficient,  or  the  shadow  of  the  telegraph 
pole  fell  in  such  a  manner  as  to  obscure  the  rope,  and  make 
beacon  lights  necessary  to  warn  people  passing  that  way 
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of  the  danger,  all  bear  upon,  and  are  necessary  facts  to  be 
ascertained  and  determined  in  reaching  a  proper  solution 
of  the  issue  raised  in  this  case,  and  in  determining* 
whether  the  defendant  was  guilty  of  negligence,  or  the 
plaintiff  guilty  of  contributory  negligence,  as  also  were 
the  facts  disclosed  by  the  physicians  as  to  the  character 
of  the  plaintiff's  injury,  and  whether  it  resulted  exclusively 
from  falling  over  this  rope,  or  was  a  consequence  of  the 
old  wound  he  had  received  of  which  the  physicians  tes- 
tify. 

Counsel  for  the  city  claims  that  the  plaintiff,  in  putting 
in  his  case,  showed  that  he  was  guilty  of  contributory 
negligence.  When  we  look  for  the  definition  of  this,  we 
find  in  Beach's  valuable  work  on  that  subject  the  follow- 
ing: ''Contributory  negligence,  in  its  legal  signification, 
is  such  an  act  of  omission  on  the  part  of  a  plaintiff,  amount- 
ing to  a  want  of  ordinary  care,  as,  concurring  or  co-operat- 
ing with  the  negligent  act  of  the  defendant,  is  a  proximate 
cause  or  occasion  of  the  injury  complained  of.  To  consti- 
tute a  contributory  negligence,  there  must  be  a  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  and  a  proximate 
connection  between  that  and  the  injury." 

My  conclusion  is  that  the  issue  made  by  the  pleadings  in 
this  cause  presents  so  many  questions  of  fact  that  the 
court  erred  in  striking  out  the  plaintiff's  evidence,  and  tak- 
ing the  question  of  negligence,  which  was  dependent  upon 
so  many  facts,  from  the  jury.  The  judgment  complained 
of  is  reversed,  the  verdict  set  aside,  and  a  new  trial 
awarded. 

Reversed, 
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1.  TAnJyKi&ii^Settin^  Aside  Tax  Deed-^Equity  Pleading.  ^^      ^» 

A  bill  in  chancery,  filed  for  the  purpose  of  setting-  aside  a  tax 
deed  for  mere  irregularities,  which  fails  to  allege  sufficient 
statutory  grounds  therefor  is  demurrable,     (p.  97;. 

2.  Tax  Deed — Setting  Aside  Tax  Deed, 

Under  the  provisions  of  chapter  31  of  the  Code  relating  to  the 
sale  of  real  estate  for  taxes,  there  are  only  two  classes  of  cases 
in  which  tax  deeds  free  from  fraud,  duly  executed  and  recorded, 
can  be  set  aside:  (1)  Where  irregularities  appear  on  the  face  of 
the  record  in  the  office  of  the  clerk  of  the  county  CDurt,  such  as 
materially  prejudice  and  mislead  the  owner  of  the  real  estate 
sold  as  to  what  portion  of  his  real  estate  was  sold,  and  when, 
and  for  what  years,  or  the  name  of  the  purchaser  thereof.  Code, 
c.  31  s.  25,  (2)  When  the  taxes  are  not  in  arrear,  but  have  been 
once  paid.     Id.  ss.  26,  27.     (p  94). 

Appeal  from  Circuit  Court,  Kanawha  County. 
Bill  by  the  Gerke  Brewings  Company  against  J.  St.  Clair. 
Decree  for  plaintiff,  and  defendant  appeals. 

Reversed, 

Watts  &  Ashby,  for  appellant. 
Payne  &  Payne,  for  appellee. 

Dent,  President: 

The  Gerke  Brewing  Compnay  filed  its  bill  in  the  circuit 
court  of  Kanawha  County  on  the  first  Monday  of  Febru- 
ary, 1896,  for  the  purpose  of  annulling  a  tax  deed  for  a  cer- 
tain lot  of  ground  in  the  city  of  Charleston,  made  by  the 
clerk  of  the  county  court  of  the  county  to  J.  D.  St.  Clair  on 
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the  31st  day  of  December,  1892,  and  recorded  the  same 
day.  The  lot  was  sold  for  taxes  delinquent  thereon  for 
the  year  1890  on  the  9th  day  of  December,  1891.  The  de- 
fendant demurred  to  the  bill  as  insufl&cient  in  equity,  and 
the  court  overruled  the  same.  On  a  final  hearings  of  the 
case  on  bill  and  answer,  general  replication,  and  deposi- 
tions, the  court  entered  a  decree  setting  aside  and  annull- 
ing the  deed.     From  this  decree,  defendant  appeals. 

The  first  error  assigned  is  to  the  overruling  of  the 
demurrer.  The  question  thus  presented  is  as  to  the  suffi- 
ciency of  the  bill.  Under  chapter  31  of  the  Code  there  are 
only  two  causes  for  which  a  tax  deed  duly  executed  in  pur- 
suance of  a  tax  sale  can  be  set  aside.  The  first  is  under 
section  25,  where  an  irregularity  appears  on  the  face  of 
the  proceedings  in  the  office  of  the  clerk  of  the  county 
court,  and  it  is  such  as  materially  to  prejudice  and  mislead 
the  owner  of  the  real  estate  so  sold  as  to  what  portion  of 
the  real  estate  was  so  sold,  and  when,  and  for  what 
years,  it  was  sold,  or  the  name  of  the  purchaser 
thereof;  and  not  then  unless  it  be  clearly  proved  to  the 
court  or  jury  trying  the  case  that,  but  for  such  irregular- 
ity, the  former  owner  of  such  real  estate  would  have  re- 
deemed the  same  under  this  chapter.  The  second  is 
under  section  27,  and  relates  to  cases  where  the  owner 
claims  the  taxes  were  not  in  arrear,  but  were  paid.  This 
covers  the  case  of  a  double  assessment,  payment  of  the 
taxes  once  being  all  that  could  be  required  by  the  State. 
This  bill  does  not  come  under  section  27,  as  it  fails  to  allege 
that  the  taxes  were  not  in  arrear  for  the  year  1890,  or  to 
claim  payment  thereof;  hence  it  must  be  deemed  to  have 
been  filed  under  the  twentv-fifth  section.  Under  this  last 
section  the  plaintiff  is  required  to  allege,  and  show  by  the 
facts  set  out  in  his  bill,  the  existence  of  prejudicial  and 
misleading  irregularities  on  the  face  of  the  proceedings  in 
the  office  of  the  clerk  of  the  county  court  as  to  what  por- 
tion of  his  real  estate  was  sold,  and  when,  and  for  what 
years  it  was  sold,  or  the  name  of  the  purchaser  thereof; 
and  he  must  further  allege  that  he  was  misled  thereby, 
and,  if  he  had  not  been  so  misled,  he  would  have  redeemed 
the  real  estate  sold.  It  is  not  sufficient  to  allege  mere  pre- 
texts, but  there  must  be  prejudicial  and  misleading  irreg- 
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ularities.  The  bill  alleges  that  the  property  was  conveyed 
to  the  plaintiff  by  two  separate  deeds, — one  dated  the  28th 
of  February,  1887,  and  recorded  the  3d  day  of  March, 
1887;  the  other  the  25th  of  January,  1888,  and  recorded  the 
31st  day  of  January,  1888.  The  lot  was  assessed  on  the 
land  books  of  the  county  to  plaintiff  in  the  year  1887  by 
virtue  of  the  deed  for  that  vear.  Then,  when  the  deed 
was  recorded  in  1888,  the  county  clerk,  being  misled  there- 
by, and  taking  it  for  granted  that  it  was  a  different  lot, 
again  placed  it  on  the  land  books;  thus  making  a  double  as- 
sessment. This  plaintiff  should  have  had  this  corrected  in 
the  manner  provided  by  law,  but,  instead  of  doing  so,  it  paid 
the  taxes  on  one  assessment  for  the  years  1887  and  1888,  and 
allowed  it  to  be  returned  delinquent  on  the  other  assess- 
ment for  1888,  and  be  sold  and  purchased  by  the  State. 
When  it  presented  its  second  deed  for  record,  if  it  had  in- 
formed the  clerk  of  the  county  court  that  it  was  for  the 
same  lot  already  owned  by  it,  the  double  assessment  would 
have  been  avoided.  For  the  year  1889  the  double  assess- 
ment again  appeared,  and  the  plaintiff  paid  one,  and  again 
allowed  the  other  to  be  returned  delinquent.  For  the 
year  1890,  it  was  only  assessed  once,  but  was  omitted  as 
to  the  other,  and,  plaintiff  failing  to  pay  the  taxes,  it  was 
returned  delinquent.  The  auditor's  record  thus  showing 
the  return  of  two  distinct  lots  of  land  as  shown  by  their 
valuation,  one  being  valued  at  six  hundred  dollars  and  the 
other  at  two  hundred  and  fifty  dollars,  ret  urned  delin- 
quent for  different  years,  he  certified  them  separately  to 
be  sold  by  the  sheriff.  On  the  8th  of  December,  1891, 
he  sold  under  the  assessment  repudiated  by  the  plaintiff, 
and  George  W.  Patton  became  the  purchaser  thereof  for 
the  taxes  of  1889.  Continuing  the  sales  of  the  9th  of  De- 
cember, 1891, — the  next  day, — he  sold  under  the  assess- 
ment, which,  as  the  bill  alleges,  was  directed  by  the  plain- 
tiff in  the  first  instance,  and  the  defendant  became  the 
purchaser  for  the  taxes  of  1890.  There  is  no  allegation 
in  the  bill  that  the  paintiff  paid  or  offered  to  pay  the  taxes 
for  1890  at  any  time,  or  to  any  person,  until  after  it  found 
its  title  had  vested  in  the  defendant.  The  only  allegation 
or  excuse  for  its  negligence  in  this  respect  contained  in 
the  bill  is  in  these  words:     "This  plaintiff  further  alleges 


%  Gerke  Brewing  Co.  v.  St.  Clair.  [4b 

that  it  was  informed  and  believed  that  the  payment  by  its 
attorney,  to  George  Patton,  the  redemption  of  this  lot  sold 
by  the  sheriff  at  the  sheriff's  sale  in  1891,  as  aforesaid, 
was  a  full  and  complete  sale  and  purchase,  and  fully  re- 
lieved said  lot  from  any  alleged  delinquency  for  the  non- 
payment of  the  taxes  thereon."  There  is  no  allegation  as 
to  when  this  redemption  was  made  of  Patton,  but  it  is  left 
to  inference  that  it  was  made  within  the  year,  and  not 
effected  after  the  year  for  the  purpose  of  furnishing  a  pre- 
text to  attack  defendant's  deed.  Plaintiff  fails  to  allege 
who  gave  it  the  information,  and  caused  it  to  believe  it  had 
f uUy  redeemed  the  lot  from  forfeiture.  This  is  a  matter 
material,  for,  if  it  was  done  by  the  State's  officers  or  the 
defendant,  it  might  furnish  some  grounds  of  complaint, 
but,  if  done  by  its  own  agents,  it  would  have  none.  In  ad- 
dition, the  receipt,  which  is  exhibited  with  the  bill,  and  is 
a  part  thereof,  controverts  this  allegation,  for  it  shows  on 
its  face  that  it  relates  only  to  the  taxes  of  1889,  and  the 
assessment  repudiated  by  the  plaintiff;  and  furnished  the 
plaintiff  clear  information  that  the  taxes  of  1890  were  not 
included,  thus  putting  it  completely  on  its  guard.  Incon- 
sistent pleadings  are  demurrable.  At  least,  such  incon- 
sistencies must  be  resolved  against  the  pleader.  The 
allegations  of  the  bill,  taken  as  a  whole,  show  no  reason- 
able excuse  why  the  taxes  of  1890  were  not  paid,  nor  why 
the  lot  was  not  redeemed  from  the  sale  therefor  in  the 
time  limited  by  law. 

The  other  errors  alleged  are  that  the  delinquent  list  for 
the  vear  1890  omits  to  state  the  "estate  held,"  or  whv  the 
lot  was  returned  delinquent,  and  that  the  sheriff's  report 
and  list  of  sales  omits  to  show  the  amount  of  school  dis- 
trict and  independent  school  district  taxes  due  thereon, 
including  interest  and  commissions;  and  that,  while  the 
caption  of  such  list  shows  the  sale  to  have  been  made  the 
9th  of  December,  1891,  the  affidavit  appended  thereto 
states  that  the  said  lists  contain  a  true  account  of  the  real 
estate  sold  during  the  present  year,  and  it  is  not  sworn  to 
until  the  12th  day  of  January,  1892.  These  matters  are  all 
cured  by  the  provision  of  the  twenty-fifth  scetion  that: 
''No  irregularity,  error  or  mistake  in  the  delinquent  list 
of  sales  filed  with  the  clerk  of  the  county  court  or  in  the 
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affidavit  thereto,  or  in  the  recordation  of  such  list  or  affida- 
vit, or  as  to  the  manner  of  laying^  off  any  real  estate  so 
sold,  or  in  the  plat,  description  or  report  thereof  made  by 
the  surveyor  or  any  other  person,  shall,  after  the  deed  is 
made,  invalidate  or  affect  the  sales  or  deed."  Winning  v. 
Eakin,  44  W.  Va.  19  (28  S.E  .  757) .  The  allegations  of  the 
bill  not  presenting"  any  materially  prejudicial  and  mislead- 
ing irregularity  as  to  what  portion  of  the  lot  was  sold,  and 
when,  and  for  what  years,  it  was  sold,  or  the  name  of  the 
purchaser  thereof  appearing  on  the  face  of  the  proceed- 
ings in  the  office  of  the  clerk  of  the  county  court,  by 
which  the  plaintiff  was  prevented  from  redeeming  the 
same,  it  was  demurrable  for  want  of  equity  The  bill, 
taken  as  a  whole,  simply  means  that  the  plaintiff  neglected 
to  pay  the  taxes  on  its  lot  for  the  year  1890.  It  was  re- 
turned delinquent  and  published  as  such.  It  was  then 
certified  bv  the  auditor  for  sale.  Publication  thereof  was  • 
duly  made  according  to  law.  The  sale  was  made,  and 
publication  thereof  made.  One  year  passes  by  without  re- 
demption, and  a  deed  is  executed  to  the  purchaser,  and 
placed  upon  the  records.  Qpwards  of  three  years  there- 
after plaintiff  files  his  bill,  and  asks  a  court  of  equity  to 
find  some  excuse  for  its  negligence,  for  the  reason  that  the 
purchaser  obtains  a  valuable  lot  for  the  inconsiderable 
sum  of  seven  dollai  s  and  one  cent.  This  the  court  cannot 
do  in  violation  of  the  express  inhibition  of  legislative  enact- 
ment. Every  person,  it  matters  not  how  many  hands  it 
has  passed  through,  nor  the  value  thereof,  holds  his 
land  under  at  least  the  fiction  of  an  original  grant  from 
the  people  under  the  implied  condition  that  he  will  pay 
the  taxes  assessed  thereon  for  the  purpose  of  maintaining 
the  laws  which  secure  to  him  the  possession  and  enjoy- 
ment of  his  estate,  and,  if  he  fails,  that  such  land  shall  re- 
turn by  forfeiture  to  the  original  grantor,  and  be  granted 
to  some  one  else,  who  will  comply  with  the  conditions  of 
the  grant.  This  is  certainly  just  to  the  grantee.  There 
can  be  no  absolute  holding  of  land  independent  of  the  will 
of  the  people,  any  more  than  there  can  be  absolute  life  in- 
dependent of  the  will  of  the  Creator.  All  that  the  owner 
can  ask  is  a  reasonable  time   in  which   to  pay   his  taxes, 

and,  if  he  neglects  to  do  so,  a  reasonable  time  in  which  to 
1 
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redeem  his  land  from  the  consequent  forfeiture.  This 
the  law  affords  him,  and,  in  addition  thereto,  if  he  has 
been  misled  by  the  error  of  its  officers  to  his  prejudice,  it 
avoids  a  deed  resulting  from  their  misconduct;  otherwise, 
he  must  abide  the  result  of  his  own  negligence.  A  man 
may  lose  his  life  by  the  slightest  carelessness.  So  he 
may  lose  his  land  by  gross  neglect.  In  both  cases  his 
rights  pass  to  others;  it  may  be,  to  strangers.  The  vigi- 
lant, and  not  the  indolent,  are  the  favorites  of  equity. 
The  Legislature,  in  its  wisdom,  has  seen  fit  to  curtail  the 
powers  of  the  courts  in  relation  to  tax  sales,  and  by  its 
enactments  such  sales  must  be  governed.  The  tender 
provided  for  in  section  25  should  be  kept  good,  and  the 
money  brought  into  court,  that  it  may  be  turned  over 
to  the  defendant  in  case  the  deed  is  avoided;  and  no 
relief  should  be  granted  until  this  is  done.  For  the 
•foregoing  reasons  the  decree  complained  of  is  set  aside, 
the  demurrer  to  the  bill  sustained,  and  the  case  is  re- 
manded to  the  circuit  court,  with  directions  to  allow  the 
plaintiff  to  amend  its  bill,  if  it  wishes  to  do  so,  and,  if  not, 

to  dismiss  it. 

Reversed. 
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CHARLESTON. 

Huntington  &  Kknova  L.  D.   Co.  v.  Thornburg  et  aL 
Submitted  January,  19,  1899— Decided  March  25,  1899. 

1.  Specific  Performance — Parol  Contract — Sale  of  Land. 

A  court  of  equity  will  not  enforce  a  parol  contract  for  the  sale 
of  land  unless  the  terms  thereof  are  made  certain  and  definite, 
and  in  all  respects  placed  beyond  the  bounds  of  mere  conjecture 
by  full  and  clear  proof,     (p.  104) 

2.  Specific  Performance  --/*aro/  Contract  —Sale  of  Land, 

A  plaintiff  seeking-  specific  performance  of  such  parol  cmtract 
must  rely  upon  his  own  acts  of  part  performance,  and  not  on  the 
repudiated  acts  of  the  defendants,  or  the  person  under  whom  the 
defendants  claim,     (p.  104). 

3.  Specific  Performance — Possession — Constructive  Possession. 

Possession,  to  be  sufficient  to  sustain  a  suit  for  specific  per- 
formance of  a  parol  contract,  must  be  actual,  open,  notorious,  ex- 
clusive, and  continuous  under  the  delivery  of  the  plaintiff.  Con- 
structive possession  of  vacant  town  lots  is  not  sufficient.  Such 
possession  remains  with  the  leg^al  title,     (p.  105). 

4.  Witnesses — Competency —  Corporations — Officers, 

Persons  who  are  directors  and  stockholders  of  a  corporation  are 
incompetent  to  testify  ag-ainst  the  administrator  and  heirs  at  law 
of  a  deceased  person  in  favor  of  such  corporation  as  to  any  com- 
munication or  transaction  had  with  such  deceased  person  in 
their  official  capacity  as  such  directors,  unless  such  admin- 
istrator and  heirs  at  law  are  examined  as  to  such  communication 
or  transaction  in  their  own  behalf  or  the  testimony  of  such  de- 
ceased person  touching^  the  same   is  gfiven    in  evidence,     (p.  104) . 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  the  Huntington  &  Kenova  Land  Development 
Company  against  John  Thornburg  and  others.  Decree 
for  defendants,  and  plaintiff  appeals. 

Affirmed. 
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Vinson  &  Thompson,  for  appellant. 

Rankin  Wiley  and  T.  W.  Peyton,  for  appellees. 

Dent,  President: 

The  Huntington  &  Kenova  Land  Development  Com- 
pany filed  its  bill  and  amended  bill  against  the  administra- 
tors and  heirs  of  J.  N.  Thornburg,  deceased,  in  the  circuit 
court  of  Cabell  County,  seeking  to  enforce  specific  perfor- 
mance of  an  alleged  verbal  contract  partly  performed. 
The  court,  at  the  hearing  of  the  case,  refused  the  relief 
sought;  hence  this  appeal.  The  allegation  of  the  bill  in 
relation  to  the  matter  is  as  follows: 

'*That  on  the  1st  day  of  August  1891,  it  was  seised  and 
possessed  by  a  good  fee-simple  title  of  the  following  de- 
scribed lots  or  parcels  of  land,  situated  in  Ceoitral  City, 
Cabell  County,  West  Virginia,  and  designated  upon  the 
map  of  said  Central  City,  recorded  in  the  office  of  the  clerk 
of  the  county  court  of  Cabell  county.  West  Virginia,  to- 
wit:  Lots  Nos.  4,  5,  .6,  7,  in  block'No.  50;  lots  Nos.l5,  17, 
18,  in  block  No.  59;.  lots  Nos.  6,  7,  8,  in  block  No.  49;  lot 
No.  21,  in  block  No.  22;  lot  No.  3,  in  block  No.  73;  lot  No. 
23,  in  block  No.  113;  lot  No.  17,  in  block  No.  85;  and  also 
the  following  described  real  estate,  situated  in  Kellogg, 
Wayne  County,  West  Virginia,  and  designated  on  the  map 
of  the  said  Kellogg,  filed  in  the  office  of  the  county  court 
of  said  Wayne  County,  to-wit:  Lot  No.  1,  in  block  No.  61; 
lot  No.  21,  in  block  No.  15;  lot  No.  21,  in  block  No.  97;  lot 
No.  5,  in  block  No.  61;  lot  No.  27,  in  block  No,  105;  lot  No. 
29,  in  block  No.  88.  And,  we  being  so  seised  and  pos^ 
sessed  of  said  real  estate,  plaintiff  bargained  and  sold  the 
same  to  T.  H.  B.  Thornburg  (then  in  full  life)  for  the 
sum  of  twenty-seven  hundred  dollars  ($2,700.00)  by  verbal 
contract.  That  the  said  Thornburg,  in  his  lifetime,  took 
possession  of  said  lots,  and  each  of  them,  and  paid  the 
taxes  thereon  up  to  the  time  of  his  death.  That  he  made 
payments  upon  said  purchase  of  said  lots  to  the  plaintiff 
as  follows,  to-wit,  on  November  2,  1891,  $600;  on  July  12, 
1893,  $600;  and  that  this  was  all  that  was  ever  paid  by  the 
said  Thornburg  in  his  lifetime,  or  by  his  administrator 
since  his  death,  or  by  any  of  his  heirs,  or  by  any  one  else 
for  him  or  them;  and  that  there  is  now  due  and  unpaid  to 
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the  paintiff  upon  the  purchase  money  of  said  lots  the  sum 
of  one  thousand  eig^ht  hundred  and  forty-six  dollars  and 
fifty  cents,  with  its  interest.  Plaintiff  is  advised,  and 
therefore  alleges,  that  it  has  a  lien  upon  the  lots  of  land 
aforesaid  for  the  unpaid  purchase  money  due  thereon,  and 
that  it  has  a  right  to  have  the  said  lots  of  land  sold  in  satis- 
faction of  its  lien.  The  plaintiff  here  tenders  a  deed  in 
compliance  with  said  contract  of  sale;  that  plaintiff  is  en- 
titled to  a  specific  performance  of  said  contract,  or  a  sale 
of  said  land.  It  further  alleges  that  the  purchase  of  all 
said  lots  was  made  at  the  same  time,  and  is  one  entire  and 
complete  transaction.."  The  allegation  of  the  amended 
bill  is  as  follows:  ^'Plaintiff  further  savs:  That  on  the 
1st  day  of  August,  1891,  it  was  seised  and  possessed  of  a 
good  fee-simple  title  of  the  following  described  lots  or  par- 
cles  of  land,  situate  in  Central  City,  Cabell  County,  West 
Virginia,  and  designated  on  the  map  of  said  Central  City, 
recorded  in  the  office  of  the  clerk  of  the  countv  court  of 
Cabell  County,  West  Virginia,  to-wit:  Lots  Nos.  4,  5,  6, 
and  7,  in  block  50;  lots  Nos.  16,  17,  and  18,  in  block  59;  lots 
Nos.  6,  7,  and  8,  in  block  49, — in  Central  City,  Cabell 
County,  West  Virginia;  and,  being  so  seised  and  possessed 
of  said  real  estate,  the  said  T.  H.  B.  Thornburg,  then  in 
full  life,  purchased  said  lots  from  this  plaintiff,  agreeing 
to  pay  therefor  the  price  of  S300  per  lot,  less  10  per  cent., 
making,  net,  S2,700.  This  agreement  was  by  parol  at  the 
time  it  was  entered  into,  and  afterwards  it  was  ratified  and 
approved  by  a  written  memorandum  made  by  the  said  T. 
H.  B.  Thornburg,  which  is  filed  herewith  as  a  part  of  this 
bill,  marked 'Exhibit  No.  2.'  That  the  said  Thornburg, 
in  his  lifetime,  took  possession  of  the  said  lots,  and  each  of 
them,  and  paid  the  taxes  thereon  up  to  the  time  of  his 
death.  That  he  made  the  payments  on  the  purchase  of 
said  lots  to  the  plaintiff  as  follows:  On  November  2,  1891, 
$600;  on  July  12,  1893,  $600;  and  that  these  were  all  the 
payments  that  were  ever  made  by  the  said  Thornburg  in 
his  lifetime,  or  by  his  administrator  since  his  death,  or  by 
any  of  his  heirs,  or  by  any  one  else  for  him  or  them;  and 
that  there  is  now  due  to  the  plaintiff  upon  the  said  pur- 
chase money  of  the  said  lots  the  sum  of  $1,846.50,  with  its 
interest."    The  allegation  of  the  answer  to  the  bill  is  as 
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follows:  "These  respondents  say  it  is  not  true,  as  alleg-ed 
b>  plaintiff,  that  it,  the  said  plaintiff,  bargained  and  sold 
the  said  lots  in  Central  City  and  Kellogg,  as  set  forth  in 
plaintiff's  bill,  to  T.  H.  B.  Thornburg  in  his  lifetime,  for 
the  sum  of  $2,700,  by  verbal  contract.  They  expressly 
deny  that  said  T.  H.  B.  Thornburg,  in  his  lifetime,  took 
possession  of  said  lots,  and  each  of  them,  and  paid  the 
taxes  thereon  up  to  the  time  of  his  death.  These  respon- 
dents say  that  the  said  plaintiff  issued  stock  of  its  com- 
pany, known  as  'allotment  stock,'  at  the  par  value  of  $100 
per  share,  whereby  it  agreed  with  the  purchasers  of  said 
allotment  stock  to  convey  by  good  and  sufficient  deed  of 
general  warranty,  free  from  any  and  all  incumbrances 
whatever,  one  lot  of  land  as  laid  off  by  said  company  upon 
the  plats  of  said  Central  City  and  Kellogg,  as  aforesaid, 
for  each  and  every  two  shares  of  such  allotment  stock  pur- 
chased by  any  and  all  persons;  and  these  respondents  now 
allege  and  charge  that  their  intestate,  T.  H.  B.  Thorn- 
burg, possessed  twenty  (20)  shares  of  the  said  allotment 
stock  issued  by  the  plaintiff,  and  paid  for  the  same  in  full, 
whereby  he  became  entitled  to  ten  (10)  lots,  which  were 
assigned  to  him  and  for  which  although  fully  paid  for  he  did 
not  receive  a  deed  in  his  lifetime  nor  has  any  deed  been  made 
for  the  same  to  his  heirs  at  law  since  his  death.  These  re- 
spondents further  say  that  in  the  year  1891  T.  H.  B.  Thorn- 
burg, then  in  life,  made  a  verbal  contract  for  the  purchase 
of  ten  (10)  lots  of  land  in  the  town  of  Central  City  which 
were  at  the  time  of  this  contract  selected  by  him  and  the 
price  thereof  fixed  at  $2,400,  $1,200  of  which  was  to  be 
paid  in  cash,  and  the  other  $1,200  to  be  paid  in  allotment 
stock,  which  had  theretofore  been  issued  by  the  plaintiff, 
and  $20,000  of  which  had  been  subscribed  and  paid  for  by 
the  said  T.  H.  B.  Thornburg.  These  respondents  fur- 
ther say  that  the  said  T.  H.  B.  Thornburg  did  pay  upon 
asid  purchase  of  said  10  lots  on  November  2,  1891,  $600, 
and  on  July  12, 1893,  $600,  making  the  $1,200  in  money  that 
he  had  agreed  to  pay  at  the  time  of  said  purchase;  that 
these  defendants  deny  that  there  is  now  due  and  unpaid 
to  the  plaintiff  upon  the  purchase  money  of  said  lots  the 
sum  of  $1,846.50,  with  its  interest." 
The  allegation  of  the  answer  to  the  amended  bill  is  as 
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foDows:  "That  it  is  not  true,  as  alleg^ed  by  the  plaintiff, 
that  said  T.  H.  B.  Thornburg,  when  in  life,  purchased 
certain  lots  from  the  plaintiff,  situate  in  Central  City, 
Cabell  County,  West  Virginia,  as  set  forth  by  the  plaintiff 
in  said  amended  bill.  And  it  is  not  true  that  he  agreed  to 
pay  therefor  the  price  of  $300  per  lot  less  10  per  cent, 
making  them  net  $2,700.  That  they  know  nothing  about 
any  agreement  to  purchase  said  lots,  or  whether  it  was 
by  parol,  and  afterwards  ratified  and  approved  by  written 
memorandum  made  by  the  said  T.  H.  B.  Thornburg. 
They  therefore  deny  such  allegation,  and  call  for  strict 
and  full  proof  of  the  same;  and,  if  any  verbal  contract 
should  be  established  by  the  proof,  the  defendants  ex- 
pressly plead  and  rely  on  the  statute  of  frauds.  These 
respondents,  further  answering,  say  that  it  is  not  true 
that  the  plaintiff  has  a  lien  on  all  the  lots  of  land,  as  set 
forth  in  its  amended  bill,  for  the  unpaid  purchase  money 
thereof,  and  denies  that  it  has  a  right  to  have  said  lots  of 
land  sold  in  satisfaction  of  its  lien,  and  denies  its  right  to 
have  a  judgment  over  against  the  estate  of  the  said  T.  H. 
B.  Thornburg  in  the  event  that  said  lots  do  not  bring  a 
sujficient  amount  of  money,  when  sold,  to  pay  the  costs  of 
this  suit  and  the  plaintiff's  debt.  But  repsondents  allege 
that  the  said  plaintiff  has  no  claim  or  debt  against  the  es- 
tate of  the  said  T.  H.  B.  Thornburg,  deceased,  and  is 
therefore  not  entitled  to  a  judgment  for  any  sum  what- 
ever." The  defendants  relv  on  the  statute  of  frauds.  To 
avoid  this,  the  plaintiff  alleges  part  performance  by  the 
payment  of  $600,  possession  of  the  lots,  and  the  letter  set 
up  as  in  satisfaction  thereof,  in  these  words:  '*J.  L.  Cald- 
well— Dear  Sir:  I  inclose  you  check  for  $600.00  to  credit 
on  purchase  of  lots  4,  5,  6,  and  7,  of  block  50;  16,  17,  and  18, 
of  block  59;  6,  7,  and  8,  block  49.  I  will  also  send  you 
check  for  $16.40  to  pay  taxes  as  follows,  per  your  state- 
ment: $8.00  on  Nos.  4,  5,  6,  and  7,  of  block  50;  $6.00  on 
Nos.  6,  7,  and  8,  of  block  59;  $1.65  on  No.  17,  of  block  85; 
75c.  on  No.  3,  block  73.  This  leaves  Nos.  16,  17,  and  18,  of 
block  59;  No.  23,  in  block  113;  No.  27,  in  block  22,— that  you 
have  never  sent  statement  for.  When  I  get  able  to  come, 
will  be  down.  Very  truly,  T.  H.  B.  Thornburg." 
So  far  as  the  competent  evidence,  and,  it  might  be  said, 
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the  incompetent  evidence,  is  concerned,  the  terms  of  the 
contract,  except  by  mere  inference  from  other  sales,  is  left 
entirely  unproven;  for  while  it  might  be  inferred  that  the 
deceased  was  to  pay  three  thousand  dollars  for  the  ten 
lots,  with  ten  -per  centum  off,  yet  the  evidence  tends  to 
show  that  a  part  of  this  purchase  money  was  payable  in 
allotment  stock.  So  the  court  is  left  to  conjecture  what 
the  terms  of  the  contract  really  were,  and  this  conjecture 
is  made  doubly  doubtful  by  the  variance  between  the  ori- 
ginal and  the  amended  bills,  one  being  a  material  depart- 
ure from  the  other,  showing  clearly  that  the  plaintiff  was 
not  fully  advised  as  to  the  real  terms  of  the  contract  it  was 
seeking  to  enforce.  The  lots  were  unimproved  lots,  lying 
open  to  the  commons,  in  the  actual  possession  of  no 
one,  and  in  the  constructive  possession  of  the  person 
having  the  legal  title,  which  was  the  plaintiff.  So  the 
question  of  possession  is  out  of  the  case.  The  payment  of 
the  purchase  money,  in  whole  or  in  part,  is  not  of  itself 
such  part  performance  as  will  take  the  case  out  of  the  stat- 
ute of  frauds  even  against  the  plaintiff,  and  is  nothing  in 
his  favor.  Gallagher  v.  Gallagher,  31  W.  Va.  9,  (5  S.  E. 
297) .  The  letter  relied  on  in  confirmation  shows  nothing 
whatever  of  the  terms  of  the  contract,  and  is  not  such  a 
paper  as  will  avoid  the  statute  of  frauds.  The  evidence  of 
the  witnesses  Miller  and  Caldwell,  they  being  interested 
in  the  result  of  the  controversy,  is  incompetent  as  to  per- 
sonal transactions  and  communications  had  with  the  dece- 
dent. Code,  c.  130,  s.  23;  Carskadon  v.  MinkCy  26  W.  Va. 
729.  Six  hundred  dollars  paid,  a  letter  admitting  a  pur- 
chase and  no  more,  and  inferences  from  other  transactions 
is  all  the  court  has  on  which  to  decree  specific  perform- 
ance, in  the  face  of  the  statute  of  frauds.  In  the  case  of 
Camfhell  v.  Fetterman^s  Heirs,  20  W.  Va.  398,  relied  on  by 
plaintiff's  counsel.  Judge  Snyder  says:  *'In  such  a  case  it 
must  appear:  first,  the  parol  agreement  relied  on  is 
certain  and  definite  in  its  terms;  second,  the  acts  proved 
in  part  performance  must  refer  to,  result  from,  or  be 
made  in  pursuance  of  the  agreement  proved;  third, 
the  agreement  must  have  been  so  far  executed  that 
a  refusal  of  full  execution  would  operate  a  fraud  upon  the 
purchaser,  and  place  him  in  a  situation  which  does  not  lie 
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in  compensation  at  law."  The  parol  agreement  is  not 
shown  by  competent  evidence  to  be  certain  and  definite  in 
its  terms,  nor  is  there  such  performance  that  the  refusal 
to  execute  it  would  operate  a  fraud  upon  either  party. 
The  plaintiff  must  show  that  an  action  at  law  for  damages 
will  not  afford  him  adequate  relief,  and  he  must  furnish 
clear  and  full  proof  of  the  contract,  so  that  it  may  be  en- 
forced finally,  and  with  due  regard  to  the  rights  of  all  the 
parties  concerned.  Brown,  St.  Frauds,  §  452.  Again,  the 
acts  of  part  performance  relied  upon  by  the  plaintiff  must 
be  acts  done  by  himself.  Id,  §  450.  There  is  no  act  of 
part  performance  either  alleged  or  shown  on  the  part  of 
the  plaintiff.  Both  the  original  and  amended  bills  allege 
that  Thornburg  took  possession  of  the  lots,  but  they 
neither  allege  that  the  plaintiff  delivered  possession  there- 
of. The  plaintiff  cannot  rely  on  the  repudiated  acts  of  the 
defendants  as  part  performance,  but  only  on  its  own  act. 
And  such  delivery  of  possession  must  be  alleged  and 
shown  to  have  been  notorious,  exclusive,  and  continuous. 
A  mere  technical  possession,  not  open  to  the  observation 
of  the  neighborhood,  and  capable  of  being  proved  only  by 
select  and  confidential  witnesses,  is  insufficient.  Id,  §§ 
472,  473.  In  this  case  there  was  no  actual  possession,  as 
before  stated,  but  the  constructive  possession  remained 
with  the  plaintiff  by  virtue  of  its  retaining  the  legal  title. 
Hence,  clearly,  the  plaintiff  has  not  shown  itself  entitled 
to  specific  performance  of  the  alleged  contract,  and,  if  it 
has  any  rights  in  relation  thereto,  it  must  seek  them  in  a 
court  of  law.  The  circuit  court  committed  no  error  in  the 
decree  complained  of,  which  is  confirmed. 

Affirmed, 
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CHARLESTON. 

King  v.  Jordan. 

Submitted  January  16,  1899— Decided   March  25,  1899. 

1.  Ejectment — Order  of  Survey » — Error, 

An  order  of  survey  and  plat  or  diagram  are  not  indispensable 
to  the  trial  of  an  ejectment.  It  is  not  error  to  try  it  without  them. 
He  who  wishes  such  order  must  ask  it,  and  without  delay, 
(p.  107,  109). 

2.  Plat  of  J^ki^t)— Evidence, 

A  plat  or  diag-ram  of  land  or  premises,  shown  to  be  approxi- 
mately correct,  may  be  used,  on  a  trial  of  any  kind  before  a  court 
or  jury,  to  illustrate  and  apply  the  evidence,  or,  in  argument,  to 
show  the  claim  of  a  party,  but  is  not  of  itself  evidence.  It  is  only 
so  in  connection  with  the  evidence  of  witnesses,     (p.  108). 

3      Appeal — Review  on  Appeal — Record. 

Section  9,  chapter  131,  Code  1891,  does  not  prohibit  the  Supreme 
Court  of  Appeals  from  considering  a  case  where  the  facts  proven 
on  the  trial,  and  not  the  evidence,  are  certified,     (p.  110). 

Error  to  Circuit  Court,  Putnam  County. 
Action   by    James    W.    King,  against  Calvary  Jordan. 
Judgment  for  plaintiff.     Defendant  brings  error. 

Affirmed. 

W.  R.  Gunn,  for  plaintiff  in  error. 
Rankin  Wiley,  for  defendant  in  error. 

Bkannon,  Judge: 

This  is  a  writ  of  error  taken  by  Calvary  Jordan  from  a 
judgment  of  the  circuit  court  of  Putnam  County  in  an  ac- 
tion of  ejectment  brought  by  James  W.  King  against  Jor- 
dan. On  the  preliminary  calling  of  the  docket  to  ascertain 
what  causes  would   be  tried  at  the  June  term,  1897,  the 
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plaintiff  announced  that  he  would  be  ready  to  try  the  case, 
and  then  the  defendant  moved  the  court  to  enter  an^  order 
of  survey  and  grant  him  a  continuance,  and,  to  support  his 
motion,  filed  an  aflBldavit;  and,  the  plaintiff  resisting  the 
motion,  the  court  overruled  it,  and  the  case  was  tried  by  a 
jury,  which  found  for  the  plaintiff  the  premises  involved 
in  the  action,  and  the  court  overruled  a  motion  for  a  new 
trial,  and  gave  the  plaintiff  judgment. 

One  point  involved  is  upon  the  action  of  the  court  in  re- 
fusing an  order  of  survey  and  continuance.  The  action  of 
the  lower  court  is  always  presumed  to  be  correct,  until 
error  appears.  We  do  not  see  that  the  absence  of  a  sur- 
ve}"  of  the  land  prejudiced  the  defendant,  and,  unless  it 
appears  that  a  party  is  aggrieved  by  a  court's  action,  he 
cannot  complain.  This  defendant  came  into  court  with  an 
affidavit  saying  simply  that  **he  is  advised  by  counsel,  and 
believes,  that  it  is  necessary  for  his  defense  in  said  action 
to  have  an  order  of  survey."  Wherein  was  it  necessary? 
He  does  not  tell  us,  but  gives  simply  the  abstract  opinion 
of  his  lawyer,  and  not  even  his  own  opinion  based  on  a 
knowledge  of  the  land  and  its  lines.  He  does  not  tell  us 
what  he  wanted  to  show  by  a  survey,  or  what  claims  as 
to  lines,  water  courses,  or  relative  locations  he  wanted  to 
illustrate  or  represent  by  a  survey  and  plat  thereof.  He 
requires  us,  as  he  did  the  circuit  court,  to  say  that  in  every 
trial  of  an  action  of  ejectment,  and  as  well  in  other  suits 
involving  title  and  possession  to  real  estate,  a  survey  and 
plat  representing  it  are  indispensable.  This  we  cannot 
say.  Such  survey  and  plat  are  generally  used,  and  are 
valuably,  in  the  trial  of  land  suits;  but  they  are  not  indis- 
pensable, and  often  of  very  little  value.  The  case  of 
Campbell  v.  Hughes^  12  W.  Va.  183,  clearly  shows  that 
such  trial  may  be  had  without  such  survey  or  plat.  There 
is  very  little  law  upon  the  function  performed  by,  or  the 
use  of,  diagrams  or  plats  in  land  trials,  to  be  found  in  the 
decisions  of  this  State  or  Virginia;  and,  as  they  are  so 
commonly  used, it  may  not  be  remiss  to  refer  to  the 
law  of  this  Stata.  Where  a  murder  or  other  occur- 
rence is  the  subject  of  a  trial,  an  understanding  of 
the  premises  where  it  occurred  conduces  to  a  clearer 
understanding  of  the  evidence.     In  many  cases  some  de- 
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scription  of  the  premises  is  indispensable.     So,  in  land 
controversies,  where  the  location  or  identity  of  a  tract  is 
in  question,  or  the  relative  location  of  two  tracts  of  land, 
or  the  invasion  or  impingement  of  one  upon  the  other,  or 
the  boundary  lines  of  coterminous  owners  are  in  question, 
some  description  of  the  premises  is  very  important  in  the 
trial.     Because  of  this  necessitv,  in  some  instances  the 
jury  is  taken  to  the  premises  to  view  them;  but  as  this  is 
expensive,  or  impracticable,   or  productive  of  delay,  the 
law,  as  the  next  best  thing,  allows  what  we  call  ''plats"  or 
"diagrams"  to  be  used  on  the  trial,  to  represent  the  prem- 
ises, and  the  relative  points,  lines,  or  other  features  of  the 
premises,  called  the  *'^ locus  hi  quo^^^  oi  the  transaction  or 
controversy.     This  is  necessary,   because  the  premises 
cannot   be  brought  into  court.      Whart.  Ev.  §  677.     Wit- 
nesses cannot  convey  to  the  court  and  jury  a  clear  under- 
standing, in  such  cases,  without  a  view  of  the  premises,  or 
some  diagram  by  which  to  illustrate  and  apply  their  evi- 
dence.    Hence,   from  very  necessity  of  the   case,  it  has 
been  the  practice  for  parties  to  procure  plans  or  maps  of 
such  localities  to  be  made  by  persons  having  more  or  less 
skill  in  such  work,   showing  the  relative  positions  of  the 
lines,  objects,  etc.,  upon  which  they  reljed,  and,  when  veri- 
fied  by  the  person  making  it  as  correctly  made,  to  be  al- 
lowed to  be  exhibited  to  the  jury  ,and  used  in  evidence  in 
connection   with  the    evidence  of  the  person   making  it, 
and  all  the  evidence  in   the  case    relative    to  the  various 
objects  shown  upon  it.     ''Plans  and  diagrams  of  prem- 
ises   which    are    the   scenes    of    transactions    under  in- 
vestigation may  be  referred  to  by  witnesses,  and  exhibited 
to  a  jury,  for  the  purpose  of  explaining  their  testimony, 
and  rendering  it  more  intelligible.     TJiey  are  often  form- 
ally admitted  in  evidence,  and  are  proper  for  the  consider- 
ation of  the  jury,  so  far  as  they  are  shown  to  be  correct, 
not  as  independent  testimony,    but,   in  connection  with 
other  evidence,  to  enable  the  jury  to  understand  and  apply 
such   evidence."     Slate  \\  Lazvlor,  28  Minn.   216,  (9  N.  W. 
698) .     "In  testifying  as  to  a  disputed  boundary  line,  a  sur- 
veyor may  use  a  diagram  to  illustrate  his  evidence  or  make 
it  intelligible  to  a  jury,  though  the  diagram  was  not  made 
by  himself,  and  is  not  shown  to  contain  a  perfectly  accu- 
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rate  description  of  the  lines.  A  witness  may  as  well  speak 
by  a  diagram  or  linear  description  when  the  thing  may  be 
so  described,  as  b}'^  words.  It  is  a  common  and  useful 
way  of  pointing  out  localities  and  lines."  1  Thomp. 
Trials,  §  870;  Hoey  v.  Furman,  1  Pa.  St.  295.  This  is 
made  clear  by  Wood  v.  Willardy  36  Vt.  82.  "Allowing  a 
witness  to  use  a  map,  not  verified  by  oath,  to  point  out  to 
the  jury,  of  his  own  knowledge,  the  location  of  a  way,  is  in 
the  discretion  of  the  judge,  and  afiFords  no  grounds  of  ex- 
ception." Co7n,  V.  Inhabitants  of  Holliston^  107  Mass.  232. 
**It  seems  to  be  a  sound  concession  that  it  is  the  right  of  a 
party,  in  arguing  to  a  jury,  to  use  a  map  or  plan,  which  is 
not  strictly  evidence  in  the  case,  for  the  purpose  of  illus- 
trating his  argument,  and  explaining  to  the  jury  the  posi- 
tion which  he  assumes,  just  as  the  teacher  makes  use  of 
the  figures  on  the  blackboard  for  illustration."  1  Thomp. 
Trials,  §  992;  Hale  v.  Rich,  48  Vt.  217.  As  the  question 
whether  a  diagram  represents  truly  is  a  jury  question,  I 
do  not  see  that  it  is  necessary  to  prove  it  correct;  but  the 
cases  seem  to  show  that  it  must  be  proven  to  be  a  correct 
representation,  or  approximately  so.  With  us  it  is  usual 
to  have  a  court  order  for  a  survey,  which  is  executed  by 
the  county  surveyor;  but  this  is  not  necessarily  so,  as  any 
plat  may  be  used,  if  proven  to  be  correct.  The  authori- 
ties show,  however,  that  such  a  plat  is  not  of  itself  evi- 
dence, independent  of  the  witnesses  relating  to  it.  It  only 
serves  the  purpose  of  illustrating  and  applying  their  evi- 
dence. After  writing  the  above,  I  see  that  Poling  v.  Rail- 
road Co.,  38  W.  Va.  645,  657,  (18  S.  E.  782),  supports  this 
view,  and  that  BclVs  Heirs  v.  Snyder,  10  Grat,  350,  holds 
that  a  plat  is  not  evidence;  nor  the  report  of  the  surveyor. 
The  syllabus  in  Harrison  v.  Middieion,  11  Grat.  527,  states 
that  the  plat  is  evidence,  but  the  opinion  is  not  to  be  so 
construed.  From  these  principles  it  follows  that  the  hold- 
ing in  Campbells,  Hughes,  supra,  ih^X  ejectment  may  be 
tried  without  such  plat,  is  sound,  and  that  the  complaint  of 
Jordan  in  this  case  that  the  trial  went  on  without  an  order 
of  survey  cannot  be  sustained.  Another  reason  why  it 
cannot  be  sustained  is  that  on  26th  September,  1895,  Jor- 
dan pleaded  not  guilty,  and  issue  was  joined,  and  he  did 
not  ask  such  order  of  survey  then,  nor  at  any  term  there- 
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after,  until  June  term,  1897,  and  then  only  when  the  case 
was  called  for  trial.  If  his  defense  needed  it,  why  did  he 
not  call  for  it  when  he  pleased,  or,  at  any  rate,  long  before 
be  did  so?  This  omission  implies  that  the  motion  was 
only  for  delay,  not  because  the  survey  was  essential, — es- 
pecially as  his  ajfidavit  does  not  indicate  wherein  it  was 
essential. 

Next,  as  to  the  motion  for  a  new  trial.  Counsel  for  Jor- 
dan says  we  cannot  consider  this,  because  the  bill  of  ex- 
ceptions states  the  facts  proven  by  the  oral  evidence, 
instead  of  the  evidence  as  required  by  section  9,  chapter  131, 
Code  1891.  As  shown  in  Johnson  v.  Burns^  39  W.  Va.  658, 
(20  S.  E.  686) ,  until  that  act  the  law  required  just  the  re- 
verse,— that  is,  that  the  facts  should  be  certified,  not  the 
evidence;  but,  as  before  the  act,  where  the  evidence  was 
certified  that  would  not  preclude  a  consideration  of  the 
case  in  the  Supreme  Court,  so  now,  where  the  facts,  and 
not  the  evidence,  are  certified,  this  will  not  prevent  the 
consideration  of  the  case.  The  statute  is  directory,  and 
not  to  be  construed  to  abolish  the  old  rule  so  far  as  to 
make  utterly  inoperative  and  void  a  certificate  of  the  facts 
according  to  the  law  prior  to  that  statute.  Judgment 
affirmed. 

Affirmed, 
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CHARLESTON. 

McVey  v.  Chesapeake  &  Omo  Ry.  Co. 
Submitted  January  16,  1899— Decided  March  25,  1899. 

1.  Railroads — Speed  of  Train — Expert  Testimony. 

The  speed  of  a  passing-  train  \^  not  a  question  of  science,  but 
of  observation,  and  any  one  possessing*  knowledg-e  of  time  and  dis- 
tance is  competent  to  testify  in  relation  thereto,     (p.  113). 

2.  Railroads—  Instructions — Highway — Error— Negligence. 

When  a  railway  company  has  an  Exclusive  rig-ht  of  way  run- 
ning parallel  with,  and  adjoining*  to  a  public  street  through  a 
populous  town,  although  the  tracks  be  used  by  the  public  habit- 
ually as  a  footway,  it  is  error  to  instruct  the  jury  that,  in  run- 
ning its  trains  and  cars  over  such  right  of  way  through  such 
town,  it  is  the  duty  of  such  company  to  use  the  same  degree  of 
care  to  avoid  injury  to  persons  using  such  rig'ht  of  way  as  a  foot- 
way as  it  would  be  required  to  use  if  the  tracks  ran  lengthwise 
throug^h  said  town  upon  a  public  street  or  highway,  (p.  115). 

3.  ^KVUROKTi^— Trespassers — Degree  of  Care. 

The  fact  that  the  tracks  upon  the  company's  rig'ht  of  way  are 
so  used  by  the  public  in  such  town  imposes  upon  the  company  the 
obligation  to  .use  greater  care  and  prudence  in  running  and  man- 
ag-ing-  its  trains  at  such  a  place  than  would  be  required  at  places 
where  the  tracks  are  not  so  used.     (p.  115). 

4.  Railroads — Trespassers — Ordinary  Care. 

The  defendant,  in  operating  its  road  on  tracks  so  used  by  the 
public,  should  use  ordinary  care  and  diligence;  and  what  consti- 
tutes ordinary  care  and  dilig'ence  depends  upon  circumstances* 
It  must  be  commensurate  with  the  dang-ers  incident  to  the  hand- 
ling of  its  cars  and  trains  at  that  particular  place,     (p.  115). 

5.  Railroads — Evidence — Contributory  Negligence. 

In  an  action  for  damages  for  the  death  of  a  person  killed  by  a 
train  of  a  railroad  company,  the  fact  that  no  proof  is  offered  to 
show  that  the  decedent,  in  going  on  the  track,  stopped  and  looked 
for  an  approaching  train,  does  not  raise  the  presumption  that  he 
did  not  stop  and  look  unless  the  evidence  shows  that  he  must 
have  seen  the  approaching  train  if  he  had  looked,    (p.  121). 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  George  W.  McVey,  Jr.,  administrator, 
against  the  Chesapeake  &  Ohio  Railway  Company.  There 
was  a  judgment  for  plaintiff  and  defendant  brings  error. 

Reversed. 

SiMMS  &  Enslow,  for  plaintiff  in  error. 

O.  W.  Aldrich  and  Watts  &  Ashby,  for  defendant  in 
error. 

McWhorter,  Judge: 

George  W.  McVey,  Jr.,  as  administrator  of  the  estate  of 
William  H.  Robinson,  brought  his  action  against  the  Ches- 
apeake &  Ohio  Railway  Company,  in  the  circuit  court  of 
Kanawha  County,  to  recover  damages  for  the  death  of  his 
intestate,  who  was  killed  by  the  defendant's  cars,  at  Mont- 
gomery, on  the  night  of  the  10th  day  of  December,  1896. 
The  case  was  tried  before  a  jury,  and  a  verdict  rendered 
in  favor  of  the  plaintiff  for  two  thousand  five  hundred  dol- 
lars damages.  The  defendant  moved  the  court  to  set  aside 
the  verdict  and  grant  it  a  new  trial,  which  motion  was 
overruled  by  the  court,  to  which  ruling  of  the  court  the 
defendant  excepted,  and  the  court  rendered  judgment 
upon  said  verdict.  Defendant  applied  for  and  obtained 
from  this  Court  a  writ  of  error  to  said  judgment,  its  peti- 
tion setting  forth  eight  assignments  of  error. 

The  first  assignment  is  that  the  court  admitted  im- 
proper testimony  of  the  witness  Huffine  as  to  the  speed 
the  train  was  moving,  as  it  was  a  material  fact  as  to  the 
speed  the  train  was  moving,  at  the  time  Robinson  was  hit 
because  the  evidence  was  elicited  to  show  that  the  speed  of 
trains  was  reduced  within  the  town  limits  to  six  miles  per 
hour  by  the  town  of  Montgomery,  and  the  court  allowed 
Hufl&ne  to  testify  as  to  his  opinion  as  to  the  speed  the  train 
was  moving,  and  it  was  not  shown  he  had  ever  had  any  ex- 
perience in  handling  trains;  and  it  is  claimed  that  HuflSne, 
not  being  an  expert,  should  not  have  been  permitted  to  ex- 
press an  opinion  as  to  the  speed  of  the  train.  In  Railroad 
Co.  V.  Van  Stcinburg,  17  Mich.  99,  it  is  held  that:  ''Testi- 
mony concerning  the  speed  of  a  passing  train  of  cars  may 
be  given  by  any  one  possessing  a  knowledge  of  time  and 


W.Va.]  McVey  r.  Railway  Co.  113 

distance.  It  is  not  a  question  of  science,  but  of  observa- 
tion." This  witness  had  been  in  business  at  Montgomery 
ten  years,  had  worked  some  five  months  on  a  gravel  train 
prior  to  that  time,  and  was  familiar  with  the  movements  of 
trains.  It  would  seem  that  any  man  of  ordinary  intelli- 
gcence,  living  for  years  along  the  line  of  a  trunk  railway, 
w^ould  be  competent  to  form  a  fair  judgment  of  the  speed 
of  a  passing  train;  and  especially  should  this  witness 
Huffine,  be  able  to  express  a  pretty  correct  opinion  of  a 
train  moving  at  a  rate  not  exceeding  ten  or  twelve  miles 
per  hour,  as  the  gravel  trains,  with  which  he  had  several 
months'  experience,  moved  in  a  similar  manner. 

The  second  assignment  is  that  "the  court  erred  in  al- 
lowing evidence  of  a  signboard  which  had  been  put  up  by 
the  mayor  of  the  city,  without  showing  that  it  was  by  au- 
thoritv  of  an  ordinance."  On  motion  of  defendant  to  ex- 
elude  all  evidence  in  regard  to  the  putting  up  of  sign- 
boards, because  of  the  failure  to  prove  the  ordinance  of  the 
town  of  Montgomery,  the  court  struck  out  aJl  evidence  in 
regard  to  the  authority  by  which  the  signboards  were 
placed  there,  but  refused  to  strike  out  the  evidence  of  the 
fact  of  the  existence  of  the  two  signboards,  to  which  rul- 
ing of  the  court  the  defendant  excepted.  I  am  unable  to 
see  how  this  evidence  could  prejudice  the  defendant.  Un- 
der the  evidence,  the  rate  of  speed  at  which  the  train  was 
moving  (and  the  lowest  rate  claimed  by  defendant  was  five 
miles  per  hour)  is  quite  immaterial,  as  the  principal  ques- 
tion is  whether  the  train  was  properly  guarded  and  man- 
aged,— whether  the  front  end  of  the  car  being  pushed  or 
backed  was  supplied  with  a  light  or  a  watchman  to  avoid 
and  prevent  accident. 

The  third  assignment  is  that  the  court  erred  in  giving 
on  behalf  of  plaintiff  instruction  No.  1:  '*The  jury  are  in- 
structed that  if  the  plaintiff  has  shown  by  a  preponderance 
of  the  evidence  that  the  right  of  way  of  the  defendant 
through  the  town  of  Montgomery,  in  Fayette  County,  West 
Virginia,  is  adjoining  and  parallel  to  th^  principal  street 
of  said  town,  and  with  no  fences  or  other  objects  to  show 
to  the  public  where  the  street  line  is,  and  has  also  shown 
by  a  preponderance  of  the  evidence  that  the  people  of  the 
town  and  surrounding  country  have  continuously  and  gen- 
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erally   used  the  ground  covered   by  said  right  of  way  as  a 
common  and  public  footway  to  pass  through  the  town  and 
from  one  part  of  the  town  to  another,  from  the  year  1872 
to  the  10th  day  of  December,  1896,  such  facts,  if  so  proven, 
rendered  it  the   duty  of   the   defendant,   in  running  its 
trains  and  cars  over  said  right  of  way  in  said  town,  to  use 
the  same  degree  of  care  to  avoid  injury  to  persons  using 
the  right  of  way  as  a  footway  as  it  would   be   required  to 
use  if  the  tracks  ran  lengthwise  through  said  town  upon  a 
public  street  or  highway;  and  if  the  defendant  has  failed 
to  use  such  degree  of  care,  and  by  reason  of  such  failure 
William  H.  Robinson  was  killed  by  a  train  of  cars  opera- 
ted by  defendant  on  the  evening  of  the  10th  day  of  Decem- 
ber, 1896,  then  defendant  is  liable  for  the  death  of  said  Rob- 
inson, and  the  fact  that  at  the  time  of  his  death  said  Robin- 
son was  using  said  right  of  way  as  a  footway  will  not  of 
itself  defeat  the  action  for  his  death."    This  instruction 
goes  too  far,  in  requiring  the  defendant,  in  running  its 
trains  and  cars  over  its  right  of  way  in  the  town  of  Mont- 
gomery, to  use  the  same  degree  of  care  to  avoid  in  j  ury  to  per- 
sons using  such  right  of  way  as  a  footway  as  it  would  be  re- 
quired to  use  if  the  tracks  ran  lengthwise  through   said 
town  upon  a  public  street  or  highway,  and  on  failure  to  use 
such  high  degree  of  care  and  by  reason  of  such  failure 
Robinson  being  killed,   it  should  be  liable  for  his  death. 
However  long  may  have   been  such  use  of  the  right  of  way 
by  the  people,  and  to  what  extent  it  may  have  been  so  used 
the  fact  remains  that  **the  railroad  company  has  the  exclu- 
sive right  of  way,  upon  which  no  unauthorized  person  has 
a  right  to  be,"  as  stated  by  Judgk  Brannon  in  Spicerv. 
Railway  Co.,  34  W.  Va.,  at  page  517,  (12  S.  E.  554) .      And 
in  Baltimore  &  O,  R,  Co,,  v.   State ,  62  Md.  479,   it  is  said 
that:     '*Any  one  who  travels  upon  such  track  as  a  footway, 
and  not  for  any  business  with  the  railroad,  is  a  wrongdoer 
and  a  trespasser;  and  the  mere  acquiesence  of  the  com- 
pany in  such  use  does  not  give  the  right  to  use  the  track, 
or  create  any  obligation  for  special  protection."     And   in 
Mulherriii  v.  Railroad  Co.,  81  Pa.  St.  366:     '*The  man  who 
steps  his  foot  upon  the  track  does  so  at  his  peril.     The 
company  has  not  only  a  right  of  way,  but  it  is  exclusive,  at 
all  times  and  for  all  purposes. "     From  the  very  nature  of 


W.Va.]  McVey  v.  Raii^ay  Co.  115 

the  case,  while  the  public  may  take  the  risk,  and  so  use 
the  right  of  way  as  a  footway,  they  can  never  acquire  any 
rights  therein.  All  this  being  true,  the  fact  that  the 
tracks  are  so  used  by  the  public  imposes  upon  the  com- 
pany the  obligation  to  use  greater  care  and  prudence  in 
running  and  managing  its  trains  at  such  a  place  than 
would  be  required  at  places  where  the  tracks  were  not  so 
used.  And  on  tracks  so  used  the  defendant,  in  operating 
its  road,  should  use  ordinary  care  and  diligence;  and  what 
constitutes  ordinary  care  and  diligence  depends  upon  cir- 
cumstances. It  mu^t  be  commensurate  with  the  dangers 
incident  to  the  handling  of  its  cars  and  trains  at  a  particu- 
lar given  place.  "'The  fact  that  pedestrians  are  accus- 
tomed to  travel  on  a  railroad  at  a  particular  place  makes  it 
the  duty  of  such  railroad  company  to  exercise  greater  cau- 
tion and  prudence  in  the  operation  of  its  road  at  that 
place."  Nuzufn  v.  RaiJivay  Co.,  30  W.  Va.  228,  (4  S.  E. 
242) ;  Barrickman  v.  Oil  Co.,  45  W.  Va.  634,  (32  S.  E.  327) ; 
Bro-jun  v.  Railroad  Co.,  50  Mo.  461.  It  is  insisted  that  by 
the  use  of  the  right  of  way  by  the  public  as  a  footway  for 
so  great  a  length  of  time  the  public  has  acquired  the  right 
so  to  use  it;  and  appellee  cites  in  support  of  his  position 
Railway  Co.  v.  Pointer,  9  Kan.  620,  628,  and  quotes: 
"Plaintiff  had  a  right  to  show  that  the  place  where  he  was 
injured  was  on  a  public  street  of  Leavenworth;  and,  if  he 
could  not  show  that  it  was  a  public  street  in  law,  he  still 
had  a  right  to  show  it  was  a  public  street  in  fact. 
And  for  this  purpose,  if  for  no  other,  he  had  a  right 
to  show  that  public  travel  was  on  or  over  this  ground, 
and  to  show  that  such  travel  was  then  with  the  knowl- 
edge and  consent  of  the  railroad  company.  If  he  should 
show  that  the  place  where  the  injury  occurred  was 
on  .a  public  street,  either  in  law  or  in  fact,  he  would 
not  be  such  a  trespasser  as  would  relieve  the  railroad  com- 
pany from  exercising  reasonable  and  ordinary  care  and 
diligence  towards  him.  In  fact,  he  would  not  be  a  tres- 
passer at  all.  The  railroad  company,  in  such  a  case, 
would  be  bound  to  run  its  trains  with  reference  to 
him,  and  to  every  other  person  who  might  be  rightfully 
occupying  the  street."     In  that  case  both   the  public  and 
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the  defendant  had  the  right  to  use  the  street.  The  same 
opinion  says:  ''In  fact,  in  this  case  the  legal  right  of  the 
railway  company  and  that  of  the  public  to  use  this  ground 
as  a  street  seem  to  be  about  equal.  Both  derive  their 
right  from  a  city  ordinance.  If  it  should  be  shown  on  a 
retrial  of  this  case  that  the  plaintiff  had  no  right  to  be  on 
the  ground  w^hen  the  injury  was  received,  the  law  of  the 
case  with  respect  to  care  and  diligence  would  be  very 
different  from  what  we  have  stated  it.  The  railway  com- 
pany would  not  then  be  bound  to  run  their  trains  with 
reference  to  persons  who  might  be  on  the  track.  The  fact 
that  people  have  often  trespassed  upon  the  track,  and  the 
company  have  not  stopped  them,  does  not  imply  consent  to 
use  the  track  and  will  not  create  any  right  in  the  public  to 
use  it."  Sptcer\.  Railway  Co.^  supra,  ''"When  a  railroad 
company  by  authority  of  law  goes  into  possession  of  land 
for  the  objects  of  its  creation,  is  not  that  an  appropriation 
to  certain  great,  specified  public  uses?  And  can  it  divert 
its  use  to  purposes  wholly  inconsistent  with  those  which  it 
is  authorized  to  pursue, — purposes  which  may  imperil  the 
lives  and  property  of  travelers  on  its  trains, — without  in- 
curring a  forfeiture  of  its  privileges?  To  ask,  it  seems  to 
us,  is  to  answer,  these  questions."  Railroad  Co,  v.  Brin-^ 
son,  70  Ga.  207,  241. 

The  evidence  in  the  case  at  bar  shows  that  deceased, 
with  three  or  four  other  persons,  left  the  church  after  nine 
o'clock  p.  M.,  and  went  onto  the  east-bound  track,  and 
started  west,  and  saw  a  train  leave  the  depot  going  east,  on 
the  same  track;  that  they  stepped  off  of  the  track,  and  onto 
the  west-bound  track.  Mary  Hall,  one  of  the  party,  says  that, 
when  they  got  on  the  west-bound  track,  "We  looked  back 
to  see  if  there  was  a  train  coming,  and  we  didn't  see  any;" 
that,  when  they  had  walked  about  forty  feet,  Charlie  Dan- 
dridge  looked  back  and  said,  *'There  comes  a  train,"  and 
they  looked  back  and  got  off  the  track;  that  Robinson  and 
Miss  Rogers  were  a  little  behind  them,  and  they  did  not 
see  Miss  Rogers  until  they  got  off  the  track.  She  was 
asked:  ''When  you  looked  back  and  got  off  the  track, 
what  did  you  see,  in  the  way  of  a  fight,  or  a  man,  or  any- 
thing there?     A.  Didn't   see  anything, — only  the  box  car 
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coming  down.  We  looked  back  and  the  box  car  was  right 
on  us  when  we  looked  back,  and  we  just  had  time  to  step 
off  the  track.  Didn't  see  any  light  on  the  box  car.  Could 
have  seen  it  if  there  had  been  one.  The  train  was  going 
pretty  fast.  It  gave  no  sound  or  signal.."  Witness  Lillie 
Dolin,  another  one  of  the  party,  testifies  to  the  same  effect. 
That  they  looked  back  for  a  train.  ''Didn't  see  any. 
Then  Charlie  Dandridge  looked  back,  and  told  us  there 
was  a  train  coming  on  that  track;"  and  the  train  was  right 
upon  them,  coming  rear  end.  "Saw  nothing  but  box  car. 
Saw  no  man  or  light  on  it."  That  Charlie  Dandridge 
threw  them  off  the  track,  and  they  stood  there  till  the  train 
passed  by.  Did  not  see  Robinson  when  she  got  off  the 
track,  but  saw  Miss  Rogers.  She  was  a  little  way  behind. 
She  got  off  on  the  same  side  of  the  track  as  witness  did. 
She  says,  "The  train  was  running  pretty  tolerable  fast." 
Miss  Rogers  (witness)  was  walking  with  Robinson.  When 
the  east-bound  train  was  passing  them,  and  they  on  the 
west-bound  track,  the  locomotive  whistled,  and  witness 
says,  "This  train  scares  me,"  and  stepped  right  in  front 
of  him.  He  let  go  her  arm,  and  she  stepped  off  the 
track,  and  he  walked  a  little  behind  her;  and,  just  as  wit- 
ness was  about  to  step  back  on  the  track.  Miss  Dolin,  who 
was  in  front  of  her,  "threw  up  her  arms  to  throw  herself 
off  the  track.  I  was  aiming  to  step  up  on  the  track,  and 
turned  m}'^  head  to  see  what  was  the  matter,  and  I  threw 
myself  back  to  keep  the  cars  from  striking  me."  The  end 
of  the  box  car  was  right  at  me,  and  I  just  fell  back  out  of 
the  way.  The  rear  end  was  backing  down."  She  says, 
"There  was  no  light  and  there  was  no  man  on  the  car," 
and  says,  "I  don't  know  exactly  how  fast  the  train  was 
moving,  but  it  was  moving  pretty  fast."  R.  C.  Taylor, 
witness  for  the  defendant,  was  brakeman  on  the  train. 
Says  he  was  on  the  head  car,  backing  down.  Was  on  the 
head  car  until  it  got  about  the  cross-over  switch,  and  I 
went  back  to  set  a  brake  on  the  rear  end,  and  was  fixing  to 
stop  there,  so  as  to  cross  in  on  the  other  track  to  get 
Straughan's  loads.  I  went  to  the  rear  end  of  the  car  to  set 
a  brake  on."  And  witness  says  Robinson  was  found  right 
at  the  cross-over  switch  on  the  west-bound  track;  that  he 
(witness)  went  back  to  the  rear  end  of  the  car  just  before 
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they  got  by  there.  "Q.  Do  you  know  when  Robinson  was 
hit?  A.  He  was  hit  forninst  the  cross-over  switch  on  the 
east-bound  track.  Q.  How  long  is  that  switch?  A.  It  is 
about  75  or  80  feet,  I  guess.  Q.  Who  showed  you  where 
he  was  hit?  A.  Curry  Vickers  was  the  first  one  that 
showed  me,  and  then  I  could  see  myself.  Q.  What  sign 
did  you  see?  A.  Where  we  dragged  him.  Q.  Did  you  go 
back  on  the  rear  end  above  or  below  the  point?  A.  Just 
about  that  point  when  I  left  the  front  end  of  the  car.  Q. 
State  whether  there  was  any  light  on  that  car.  A.  None 
except  my  lantern.  I  had  my  lantern  with  me.  Q.  What 
did  you  do  with  it?  A.  I  set  it  down  on  the  running 
board."  Says  his  lantern  was  a  common  white  railroad 
lantern.  Says  train  was  going  at  rate  of  about  four  miles 
an  hour.  On  cross-examination,  says  he  does  not  know 
whether  he  was  on  the  front  end  of  the  car  when  Robin- 
son was  struck,  or  not,  and  thinks  he  had  not  more  than 
got  back  to  the  east  end  of  the  car  when  he  was  struck; 
that,  when  he  set  his  lantern  down  on  the  running  board, 
it  was  at  the  east  end  of  the  car,  and  it  could  give  no  light 
in  front  of  the  west  end.  And  he  states  that  he  remained 
with  his  light  at  the  east  end  of  the  car  until  he  left  the 
train,  near  the  depot.  Curry  Vickers,  another  brake- 
man  on  the  train,  next  to  the  engine,  says  the  train  was 
running,  he  thought,  about  between  four  and  six  miles  an 
hour  at  the  time  Robinson  was  killed.  The  engineer,  J.  E. 
Gwinn,  says  they  were  running  not  over  four  or  five  miles 
an  hour.  D.  G.  Perry,  fireman,  says  he  supposes  they 
were  running  about  four  or  five  miles  per  hour. 

Instruction  No.  2  given  for  plaintiff  is  as  follows:  '*The 
jury  are  instructed  that  if  a  railroad  company  should, 
about  the  hour  of  nine  o'clock  in  the  evening  on  or  about 
the  10th  day  of  December,  back  a  train  of  23  loaded  cars  at 
a  speed  of  from  five  to  ten  miles  per  hour  over  its  tracks 
running  lengthwise  over  the  public  streets  of  a  town, 
when  the  people  are  generally  and  continuously  in  the 
habit  of  using  the  right  of  way  in  such  street  as  a  public 
footway,  and  should  back  said  train  without  keeping  a 
lookout  on  the  head  end  of  the  forward  car  of  the  train  so 
being  backed,  and  without  keeping  a  light  on  tjie  head  end 
of  such  front  car,  such  omission  to  keep  either  a  light  or  a 
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watchman  would  be  gross  negligence  upon  the  part  of  such 
company,  and  render  said  company  liable  for  the  death  of 
any  person  who  is  killed  by  reason  of  such  omission." 
This  instruction  is  subject  to  the  criticism  of  counsel  for 
appellant,  in  that  it  refers  to  defendant  backing  *'a  train  of 
twenty-three  loaded  cars  ?it  a  speed  of  from  five  to  ten 
miles  per  hour  over  its  tracks  running  lengthwise  over  the 
public  streets  of  a  town, "  and  also  because  it  makes  the 
defendant  liable  without  considering  whatever  the  contri- 
butory negligence  of  the  decedent,  Robinson.  Defendant's 
tracks  do  not,  as  appears  from  the  record,  run  lengthwise 
over  the  public  streets  of  Montgomery.  While  it  is  true  it 
appears  from  the  evidence  that  there  is  no  fence  or  mark 
to  separate  the  defendant's  right  of  way  from  the  streets, 
and  that  the  same  runs  parallel  with  and  adjoining  the 
street,  yet  it  has  an  exclusive  right  of  way,  which  is  occu- 
pied by  its  tracks,  which  tracks  are  sufficient  notice 
to  the  public  that  the  street  does  not  occupy  the  same 
ground.  An  instruction  \vhich  leads  the  jury  to  under- 
stand that  the  public  have  equal  rights  with  the  defendant 
is  misleading.  Appellee  insists  that  the  several  instruc- 
tions were  prepared  as  paragraphs  of  a  charge  to  be  con" 
sidered  together,  and  the  second,  third,  and  fourth  are  to 
be  considered  as  explanatory  of  the  first;  that  being  the 
case,  the  reference  to  the  consideration  of  contributory 
negligence  in  the  third  and  fourth  would  apply  as  well  to 
the  first  and  second-  This  is  not  the  case,  when  instruc- 
tions are  drawn,  as  these  are,  separate,  independent,  and 
distinct  from  each  other,  so  that  one  or  more  may  be 
given  and  others  rejected  without  in  any  way  affecting 
the  force  of  those  given;  and,  so,  being  independent,  they 
should  be  complete  in  themselves  severally,  to  prevent 
confusing  or  misleading  the  jury.  McCreery^s  Adni'x  v. 
Railroad  Co.,  43  W.Va.  116,  (27  S.  E.  327) ;  Webb  v.  Packet 
Co.,  43  W.  Va.  800,  (29  S..  E.  519) ;  Fisher  v.  Railroad  Co., 
39  W.  Va.  371,  (19  S.  E.  578).  Speaking  only  for  myself, 
as  a  majority  of  the  Court  does  not  agree  with  me  in  the 
proposition,  I  claim  that  the  backing  of  a  train  of  twenty- 
three  cars  over  tracks  running  through  a  populous  town  or 
village,  in  the  nighttime,  where  the  people  habitually  use 
the  right  of  way  as  a  public  footway,  and  so  backing  such 
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train  without  keeping  a  lookout  on  the  head  end  of  the  for- 
ward car  of  the  train  being  so  backed,  and  without  keeping 
a  light  on  the  head  end  of  such  front  car,  such  omission  to 
keep  either  a  light  or  watchman  would  be  gross  negligence 
upon  the  part  of  the  railroad  company;  and  in  this  I  am 
supported  by  the  Court  in  Nuztim  v.  Railroad  Co,^  supra^ 
(SyL,  points  5,  6.) 

Plaintiff's  instructions  Nos.  3  and  4  are:  (3)  The  jury 
are  instructed  that  thev  are  entitled  to  consider  all  the 
facts  and  circumstances  proven,  for  the  purpose  of  deter- 
mining whether  defendant  was  guilty  of  negligence.  If 
they  believe  that  William  H.  Robinson  was  killed  by  a  train 
operated  by  defendant  on  the  10th  day  of  December,  1896, 
at  Montgomery,  West  Virginia,  and  if  they  should  find 
that  defendant  was  guilty  of  gross  negligence,  under  the 
circumstances,  they  should  find  for  the  plaintiff,  unless 
said  Robinson  himself  was  guilty  of  negligenec  which  di- 
rectly contributed  to  his  death.  (4)  The  jury  are  in- 
structed that  if  they  are  satisfied  by  the  evidence  that 
defendant's  train  killed  William  H.  Robinson  on  the  night 
of  December  10,  1896,  at  Montgomery,  West  Virginia,  and 
that  such  train  was  not,  under  the  circumstances  shown 
in  evidence,  run  with  reasonable  care  to  prevent  accidents, 
this  will  render  defendant  liable  for  his  death,  unless  it  is 
shown  either  by  the  evidence  of  plaintiff  that  said  Robin- 
son was  himself  guilty  of  negligence  which  was  in  part 
the  cause  of  his  death,  or  defendant  has  shown  such  negli- 
gence by  a  preponderance  of  the  testimony," — were  prop- 
erly given,  although  appellant  contends  that  No.  4  is  bad  '*be- 
cause  it  makes  the  defendant  liable  for  running  its  trains 
without  reasonable  care  to  prevent  accident  as  to  tres- 
passers, and  does  not  limit  it  to  reasonable  care  after  the 
discovery  of  the  danger  of  the  decedent,  who  was  on  the 
track  as  a  trespasser."  Under  the  circumstances  of  this 
case,  as  shown  by  the  evidence  and  the  authorities  herein- 
before cited.  No.  4  is  a  proper  instruction. 

Plaintiff's  instruction  No.  5:  **The  jury  are  instructed 
that  there  is  no  presumption  that  a  deceased  person,  killed 
by  a  train  of  cars,  did  not  stop  and  look  towards  the  train; 
and  failure  on  part  of  the  plaintiff  to  offer  proof  that  he 
did  look  does  not  create  such  presumption,  unless  the  evi- 
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dence  shows  that  he  must  have  seen  the  approaching*  train 
if  he  had  looked  in  its  direction," — appellant's  counsel 
claim,  is  wrong,  because  it  instructs  the  jury  that  '*a  per- 
son who  goes  upon  the  track,  where  he  has  no  right  to  be, 
is  presumed  to  have  stopped  and  looked.  This  presump- 
tion is  only  applicable  to  persons  at  a  railroad  crossing 
where  they  have  a  right  to  be.  Unless  it  is  shown  that 
they  did  not  stop  look  and  listen  the  court  will  presume 
they  did."  The  instruction  will  not  bear  that  construc- 
tion. There  was  no  evidence  offered  to  show  that  dece- 
dent did  stop  and  look  for  a  coming-  train  when  he  got  upon 
the  westbound  track,  and  the  instruction  is  that  failure  to 
offer  proof  to  that  effect  does  not  raise  the  presumption 
that  he  did  not  stop  and  look,  unless  the  evidence  shows 
that  he  must  have  seen  the  approaching  train  if  he  had 
looked.  Two  of  the  persons  who  were  in  company  with 
decedent  (May  Hall  and  Lillie  Dolin)  testify  that  when 
they  got  onto  the  westbound  track  they  looked  back  for  a 
train,  and  saw  none.  It  cannot  be  presumed  that  dece- 
dent did  not  stop  and  look.  For  the  reasons  herein  given, 
the  judg-ment  will  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded. 

Reversed. 
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CHARLESTON. 

Parsons  v.  Harrold  ei  aL 
Submitted  January  19,  1899— Decided  March  25,  1899. 

1.  Suretyship — Release — Seal — Equity, 

The  defense  by  a  surety  that  he  has  been  dischargfed  by  indul- 
g-ence  to  the  principal,  or  by  a  surrender  of  a  security  for  the 
debt,  may  be  made  in  a  court  of  law,  where  the  debt  is  not  under 
seal,  but  where  it  is  under  seal  such  defense  can  be  made  only  in 
equity,     ^p.  123). 

2.  Suretyship — Extension  of  Debt — Consideration — Discharge. 

Actual  payment  of  usurious  or  legal  interest  in  advance  is  a 
sufficient  consideration  to  make  valid  a -contract  to  extend  pay- 
ment of  a  debt,  so  as  to  discharg-e  a  surety,  but  a  mere  naked 
unexecuted  ag"reement  to  pay  such  interest  will  not  discharge  a 
surety,     (p.  123). 

3.  Suretyship— ^^/^a^^. 

To  release  a  surety  by  indulgence  of  the  principal  or  by  sur- 
render of  a  security  for  the  debt,  the  creditor  must  know,  when 
he  agrees  to  indulge  or  surrenders  the  security,  that  the  party  is 
a  surety,     (p.  124). 

4.  Note — Makers — Suretyship, 

When  two  persons  make  a  note  the  prima  facie  presumption  is 
that  they  are  both  principals,  and  the  payee  may  so  treat  them, 
unless  the  note,  or  the  parties,  or  the  circumstances,  plainly  in- 
form the  payee  that  one  is  a  surety.  The  surety  may  so  notify 
the  payee,  and  then  the  payee  must  have  regard  to  his  rights  as 
such.     (p.  125). 

5.  Suretyship-  Release— Indulgence. 

If  indulgence  be  granted  a  principal  debtor,  with  consent  of 
the  surety,  or  if  with  knowledge  of  past  agreement  to  indulge, 
the  surety  promises  payment,  such  indulgence  will  not  release 
him.     (p.  126), 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Warren  J.  Parsons  ag-ainst  C.  B.  Harrold  and 
others.  Judgrnent  for  plaintiff,  and  defendant  T.  W.  Pey- 
ton and  others  bring-  error. 

Affirmed, 
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Campbell,  Holt  &  Campbell,  for  plaintiffs  in  error. 
Williams,  Scott  &  Lovett,  for  defendant  in  error. 

Brannon,  Judge: 

Parsons  broug"ht  an  action  before  a  justice  against 
Harrold,  McCullough,  and  Peyton  upon  a  promissory  note 
in  favor  of  Parsons,  signed  [on  its  face  by  Harrold,  upon 
which  Peyton  and  McCullough  indorsed  their  names  be- 
fore its  delivery,  thus  giving  Parsons  right  to  treat  them 
all  as  joint  makers.  The  case  went  by  appeal  to  the  cir- 
cuit court  of  Cabell  County,  and  resulted  in  a  judgment 
against  all  the  defendants,  and  Peyton  and  McCullough 
bring  the  case  to  this  Court. 

The  answer  filed  before  the  justice  set  up  the  defense —  ^y 
First,  that  Harrold  was  principal  debtor,  and  Peyton  and 
McCullough  only  sureties,  and  that  Parsons,  without  their 
consent,  had  extended  indulgence  to  Harold;  and,  second, 
that  Parsons  had  waived  a  deed  of  trust  upon  property 
given  to  secure  the  note,  by  agreeing  to  allow  a  deed  of 
trust  to  be  made  to  a  building  association,  and  subordinat- 
ing to  it,  in  point  of  priority,  the  trust  given  for  the  note. 
As  this  case  is  based  on  an  unsealed  instrument,  the  de- 
fenses specified  can  be  made  in  a  court  of  law,  as  shown 
in  Glenn  v.  Morgan^  23  W.  Va.  467,  by  Judge  Snyder.  If 
it  were  a  sealed  instrument,  the  defense  could  not  be  made 
at  law.  Rank  v.  Parsons,  42  W.  Va.  137,  (24  S.  E.  554 
Syl.,  point  9) .  After  maturity  of  the  note,  the  creditor 
agreed  with  Harrold  to  give  one  year's  indulgence  in  con- 
sideration of  payment  of  10  per  cent,  interest  in  advance, 
which  was  paid;  and  at  the  close  of  the  second  year  Par- 
sons agreed  with  Harrold  for  another  year's  indulgence  on 
the  same  terms,  paying,  however,  only  a  little  of  the  inter- 
est,— not  as  much  as  one  year's  lawful  interest.  It  seems 
to  be  law  that  payment  actually  made  in  advance  of  usuri- 
ous interest,  under  a  contract  for  its  payment,  will  dis- 
charge the  surety,  if  he  does  nut  consent  to  it;  but  a  mere 
naked,  unexecuted  promise  to  pay  such  usurious  interest 
would  not  do  so.  2  Brandt,  Sur.  §  356;  5  Rob.  Prac.  787. 
So,  the  actual  payment  of  one  year's  interest,  though 
usury,  would  constitute  ground  for  the  release  of  the 
surety.     As  to  the  payment  of  less  than  legal  interest  in 


124  Parsons  v.  Harrold.  [46 

advance  for  the  second  year,  as  the  law  is  that  payment  in 
advance  of  lawful  interest  is  a  valid  contract,  and,  if  exe- 
cuted, binds  the  creditor  from  suing,  that  would  release 
the  surety;  and,  as  the  payment  of  a  part  of  a  year's  lawful 
interest  in  advance  goes  to  tie  the  hands  of  the  creditor 
from  suit  up  to  the  period  to  which  such  payment  dis- 
charges interest,  that  partial  payment  would  release  such 
surety.  G/enn  v.  Morga7i,  23  W.  Va.  467,  470;  5  Rob. 
Prac.  787.  Therefore,  as  the  evidence  shows  that  Peyton 
and  McCullough  were  sureties,  the  facts  just  stated  would 
exonerate  them  from  liability,  if  it  were  fixed  upon  Par- 
sons that  he  knew  that  they  were  sureties;  for,  to  make 
the  defense  of  indulgence  to  the  principal  available  for  the 
release  of  a  surety,  it  must  appear  that  the  creditor  knows 
that  the  surety  is  only  surety  when  he  makes  the  contract 
of  indulgence.  Per  Judgk  Snyder  in  Glenn  v.  Morgan^ 
supra\  per  Justice  Gray  in  Insurance  Co,  v.  Honford^  143 
U.  S.  191,  (12  Sup.  Ct.  437) ;  2  Brandt,  Sur.  §  375;  2  Daniel, 
Neg.  Inst.  §  1335;  Long  v.  Campbell,  37  W.  Va.  666,  (17  S. 
E.  197).  But  the  question  whether  Parsons  knew  that 
Peyton  and  McCullough  were  sureties  was  one  of  fact  be- 
fore the  jury  upon  evidence,  and,  to  discharge  them  by 
reason  of  this  indulgence,  we  would  have  to  oppose  and 
reverse  the  finding  of  the  jury.  Therefore  we  cannot  al- 
low the  defense  of  indulgence. 

Next,  as  to  the  defense  of  the  waiver  of  the  deed  of  trust. 
Because  of  the  verdict  of  the  jury  finding  that  Parsons  did 
not  know  of  the  suretyship,  we  have  to  deny  this  defense 
to  Peyton.  It  is  true  that  the  release  by  a  creditor  of  a 
lien  or  hold  upon  property  of  a  principal  debtor,  constitut- 
ing a  substantial  security  for  the  debt  without  the  con- 
sent of  the  surety,  releases  the  surety.  Bank  v.  Parsons, 
42  W.  Va.  137  (24  S.  E.  554  Syl.  point  8) ;  Bank  v.  Parsons, 
45  W.  Va.  688  (32  S.  E.  271  Syl.  point  3) .  But  Parsons  not 
knowing  of  the  suretyship  that  defense  does  not  apply  any 
more  than  does  the  defense  of  indulgence.  He  had  the 
right  to  regard  them  simply  as  joint  debtors  and  while  the 
express  release  by  contract  of  one  joint  debtor  is  the  re- 
lease of  all,  this  is  not  so  where  the  release  operates  upon 
principles  of  equity  from  indulgence  to  the  principal 
debtor  or  the  surrender  of  a  security  for  the  debt.     In  this 
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connection  I  must  refer  the  position  taken  in  the  able  brief 
of  counsel  for  Peyton  and  McCullough  based  on  their  con- 
struction of  the  case  of  Goody.  Martin^  95  U.  S.  90,  in  which 
an  instruction  was  held  proper  that  if  '^defendant  wrote 
his  name  upon  the  back  of  the  note  before  delivery  to  the 
payee,  a<nd  that  he  did  not  then  make  any  statement  of  his 
intention  in  so  doing,  he  is  presumed  to  have  done  so  as 
the  surety  of  the  makers,  and  for  their  accommodation, 
to  give  them  credit  with  the  payee,  and  is  liable  for  the 
payment  of  the  note."  From  this  counsel  argue  that  if 
two  facts  appear,  namely,  that  the  defendant  wrote  his 
name  on  the  back  of  the  note  before  delivery  to  the  payee, 
and  made  no  statement  at  the  time  of  the  delivery,  the  pre- 
sumption is  that  he  was  surety.  The  Court  did  not  mean 
that.  The  opinion  does  not  say  so.  It  meant  that  there 
is  a  presumption,  in  case  of  silence,  that  he  was  a  joint 
promisor,  either  as  principal  or  surety,  as  distinguished 
from  guarantor  or  indorser.  It  did  not  mean  that  as  to 
the  creditor  signature  and  silence  created  the  presumption 
that  a  party  was  surety  and  not  principal.  That  would  fly 
in  the  fact  of  a  volume  of  authority;  for  when,  as  between 
payee  and  maker,  it  comes  to  the  question  whether  one 
promisor  is  surety  for  another,  authorities  generally  show 
that,  when  parties  put  their  names  on  the  face  of  a  note,  or 
on  its  back,  not  regularly  as  endorsers,  before  delivery, 
they  are  to  be  taken  simply  as  joint  promisors,  and  not 
any  of  them  as  sureties,  whatever  may  be  the  understand- 
ing between  themselves,  unless  by  the  addition  of  the  word 
*'Surety"  to  a  name,  or  otherwise,  the  paper  tells  the  cred- 
itor that  one  is  only  surety,  or  he  is  expressly  informed  of 
it,  or  it  is  clearly  shown  by  the  circumstances.  The  great 
question  is,  not  vf\i^ih^v  pri7na facie  the  parties  are  all 
principals,  but  whether  any  oral  evidence  can  be  received 
to  show  that  one  of  the  parties  was  but  a  surety;  but, 
though  conflicting,  the  weight  of  authority  is  that  such 
evidence  is  admissable.  24  Am.  &  Eng.  Enc.  Law,  723; 
Creigh  v.  Hedrick,  5  W.  Va.  140;  Long  v.  Campbell,  37  W. 
'  Va.  665,  (17  S.  E.  197) ;  2  Daniel,  Neg.  Inst.  §  1332-1338;  5 
Rob.  Prac.  773;  1  Brandt,  Sur.  §  29.  The  case  of  Good  v. 
Martin,  supra,  involved  the  question  whether,  as  between 
creditors  and   debtors,  the  debtors  were  to  be  treated  as 
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original  makers  or  indorsers,  while  we  have  the  question 
whether,  as  to  the  creditor,  a  part}-  is  a  principal  or 
surety.  I  think  the  cases  of  Burton  v.  Hansford^  10  W. 
Va.  470,  and  Long  v.  Campbell,  37  W.  Va.,  665,  (17  S.  E. 
197)  and  Milling  Co.  v.  Watkins,  41  W.  Va.  787,  (24  S.  E., 
612)  though  not  just  on  this  point,  contain  principles  sus- 
taining the  views  as  above  expressed. 

Next,  as  to  McCullough.  The  same  may  be  said  as  to 
ignorance  of  Parsons  of  suretyship  as  is  said  above  as  to 
Peyton.  In  fact,  Parsons  gave  the  check  payable  to  Mc- 
Cullough, and  delivered  it  to  him  And,  furthermore, 
there  was  evidence  before  the  jury  that  McCullough  knew 
of  the  first  year's  extension,  and  said  to  Parsons,  *'Let  it 
run  another  year  longer."  There  was  evidence  that  he 
consented  to  the  waiver  of  the  deed  of  trust  lien.  While 
there-  is  not  evidence  that  he  explicitly  agreed  to  the  sec- 
ond year's  indulgence,  yet  he  was  informed  of  it  by  Par- 
sons telling  him  that  McCullough  had  not  paid  the  interest 
for  that  year,  and  said  that  he  would  see  Harrold  about  it. 
He  did  not  object,  and,  though  one  extension  consented  to 
does  not  warrant  a  second  without  the  surety's  consent, 
yet  if  the  party  agrees  to  pay,  knowing  of  such  extension, 
that  waives  the  release  which  would  otherwise  flow  from 
the  extension.  24  Am.  &  Eng.  Enc.  Law,  832.  Is  not  the 
statement  by  McCullough,  when  told  of  this  second  year's 
extension,  that  he  would  see  Harrold  about  pa3ang  the  in- 
terest equivalent  to  an  agreement  or  assent  to  continue 
bound? 

I  should  add  that  oiie  hundred  dollars  of  the  money 
raised  by  the  mortgage,  in  favor  of  which  the  waiver  was 
made,  was  applied  on  this  debt,  which  was  a  consideration 
for  McCoullough's  consent  to  it.  It  is  well  settled  that, 
where  a  release  of  lien  is  made  for  the  betterment  of  the 
debt,  it  does  not  discharge  the  surety.  Of  course,  that 
one  hundred  dollars  did  not  injure  the  surety,  and  as, 
crediting  that  one  hundred  dollars,  there  would  be  a  differ- 
ence of  only  two  hundred  and  seventy  dollars  between  the 
old  prior  mortgage  and  the  second  one,  in  favor  of  which ' 
the  waiver  was  made,  it  would  not  discharge  the  debt,  but 
would  only  go  to  its  discharge  pro  lanto,  even  if  available 
as  a  defense.     Brandt,   Sur.  §  429;  24  Am.  &  Eng.  Enc. 
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Law,  853.  But  I  do  not  think,  for  reasons  above  given, 
that  defense  available.  Furthermore,  it  does  not  appear 
that,  after  paj^ment  of  that  mortgage,  the  propertv  will  not 
be  sufficient  to  pay  this  debt.  The  law  is  settled  that,  to 
discharge  a  surety  by  the  surrender  or  waiver  of  a  lien, 
the  surety  must  be  actually  injured. 

The  court  and  jury  below  have  decided  that  this  just 
debt  shall  be  paid  by  all  those  who  contracted  to  pay  it, 
and  we  do  not  see  any  adequate  reason  why  we  should  re- 
verse this  decision,  and  cause  the  loss  of  an  honest  debt  to 
its  owner.  Those  parties  agreed  to  pay  it,  and,  if  they 
demand  a  discharge  under  the  law,  they  should  make  out 
a  very  clear  case. 

The  plaintiffs  in  error  complain  of  an  instruction  given 
on  the  motion  of  the  plaintiff.  Parsons,  to  the  effect  that  if, 
when  the  note  was  delivered  to  Parsons,  it  was  payable  to 
him,  and  was  signed  by  Harrold,  and  had  written  on  the 
back  the  names  of  Peyton  and  McCullough,  then  Parsons 
was  entitled  to  hold  them  as  joint  makers;  and  if  Peyton 
and  McCullough  signed  their  names  on  the  back  of  the 
note  at  the  time  it  was  made  as  securitv  for  the  maker, 
and  for  his  accommodation,  to  give  him  credit  with  the 
payee  such  proof  did  not  alter  the  right  of  the  payee 
to  hold  them  bound  as  original  promisors  or  guaran- 
tors or  indorsers,  as  he  might  elect.  It  is  said  that  this 
instruction  is  misleading,  and  not  relevant  to  the  case,  or, 
at  least,  not  meeting  it,  and  that  it  should  have  been  modi- 
fied so  as  to  inform  the  jury  what  they  should  do  if  they 
found  that  Parsons  had  given  extensions  or  released  a  lien 
without  the  consent  of  the  sureties.  Clearly,  it  is  relevant 
and  pertinent  to  the  case,  because  it  tells  the  jury  what  is 
the  legal  effect  of  the  note,  under  the  facts  stated  in  it. 
And  the  instruction  certainly  gives  the  proper  legal  effect 
to  the  note,  under  Milling  Co.  v.  Watkins,  41  W.  Va.  787, 
(24  S.  E.  612) .  As  to  the  point  that  it  did  not  advert  to  the 
facts  or  evidence  tending  to  show  the  effect  of  indulgence 
or  release  of  a  lien,  if  the  instruction  were  what  is  called  a 
"binding  instruction," — that  is,  one  which,  after  stating 
certain  facts,  tells  the  jury  that,  if  those  facts  exist,  the 
jury  must  find  in  a  certain  way, — and  there  are  other  ma- 
terial facts  involved  in  the  evidence  ignored  by  it,  then  this 
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instruction  would  be  open  to  the  objection  made  against  it; 
but  it  does  not  do  this,  as  it  simply  tells  the  jury  the  leg^al 
effect  of  a  note,  under  the  facts  stated  in  the  instruction, 
as  one  of  the  elements  of  the  case.  A  party  has  a  right  to 
have  the  opinion  of  the  court  as  to  the  law  upon  a  given 
state  of  facts,  though  they  do  not  cover  the  whole  ground 
of  the  case,  and  he  has  the  right  to  have  an  instruction  in  his 
own  language,  if  clear,  intelligible,  and  properly  propound- 
ing the  law.  If  the  defendants  wanted  an  instruction  asjto 
the  effect  of  indulgence  or  surrender  of  lien, — matters  en- 
tirely separate  from  the  legal  effect  of  the  note, — they 
should  have  asked  it.     Judgment  afi&rmed. 

Affirmed. 


CHARLESTON. 

State  v.  Swann,  et  aL 
(Brannon,  Judge,  dissentivg). 

Submitted  January  14, 1899— Decided  March  25,  1899. 

1.  Due   Process  of  Law  —  Taxation  —Forfeiture — Constitutional 

Law, 

Section  6  of  Art.  XIII  of  the  Constitution  of  this  State,  provid- 
ing* for  the  forfeiture  of  lands  for  the  nonentry  thereof  for  five  suc- 
cessive years  after  the  year  1869,  is  not  in  violation  of  the  four- 
teenth amendment  of  the  constitution,  restraining-  states  from 
depriving  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law.     (p.  132,  137). 

2.  Constitutional  Law — Taxation — Forfeiture — Non-entry. 

Althoug-h  said  section  of  the  Constitution  provides  lor  the  for- 
feiture of  lands  containing-  one  thousand  acres  or  more,  it  does 
not  limit  such  forfeiture  to  tracts  of  land  of  one  thousand  acres 
or  more   in  quantity;  and  the  act  of  1873,  providing-  for  the  for- 
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feiture  of  a  less  number  of  acres  than  one  thousand,  for  nonentry 
upon  the  land  books,  is  merely  cumulative,  and  not  inhibited  by 
said  section  of  the  Constitution,     (p.  133,  134). 

3      T  A  X  ATTON — Forfeiture — Non  -entry. 

In  such  cases  failure  to  enter  and  pa3'  taxes  due  on  land  for 
five  successive  years,  as  required  by  statute,  caused  the  forfeit- 
ure of  such  land  to  become  complete  and  absolute,  and  no  in- 
quisition, judicial  proceeding",  or  inquest  or  finding  of  any  kind 
was  necessary  to  consummate  such  forfeiture,     (p.    136). 

Appeal  from  Circuit  Court,  Kanawha  County. 
Bill  by  the  State  against  Thomas  Swann  and  others.     A 
decree  was  rendered  from  which  defendant  Swann  appeals. 

Affirmed, 

John  S.  Swann,  for  appellant. 

Warth  &  Briggs  and  Jamics  H.  Fkrguson,  for  appellee. 

English,  Judge  : 

This  was  a  suit  in  chancery,  brought  in  the  name  of  the 
State,  under  the  provisions  of  chapter  105  of  the  Code,  as 
amended  and  re-enacted  bv  the  act  of  February  23,  1893, 
against  Thomas  B.  Swann  and  others,  in  the  circuit  court 
of  Kanawha  County,  having  for  its  object  the  sale  of  a 
tract  of  land  containing  seven  hundred  acres,  more  or  less, 
known  as  the  "Valcoulon  Tract,"  situated  on  Kanawha 
river  below  the  mouth  of  Coal  river,  Jefferson  district;  be 
ing  the  same  land  which  was  conveyed  to  said  T.  B.  Swann 
by  J.  C.  Brown  and  wife  by  deed  dated  November  30,  1871, 
which  land  was  described  as  containing  seven  hundred  to 
eight  hundred  acres,  and  was  entered  on  the  land  book  and 
•charged  to  said  Swann  for  the  year  1873  as  seven  hundred 
and. eighty-four  and  one-fourth  acres,  gradually  reduced 
by  the  sale  of  lots,  etc.,  until,  in  1873,  it  was  entered  on 
the  land  books  at  seven  hundred  and  forty-two  acres. 

The  bill  alleges  that  said  Swann  neglected  and  failed  to 
have  said  land  charged  with  taxes  for  the  years  1882, 1883, 
1884,  1885,  1886,  1887,  1888,  1889,  1890  and  1891,  as  it  was 
his  duty  to  do,  and  that,  by  reason  of  such  neglect  and 
failure  to  have  said  land  entered  upon  the  land  book  for  five 
successive  years,  the  said  tract  became  and  was  thereby 
forfeited  to  the  State  of  West  Virginia,  and  liable  to  be  sold 
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for  the  benefit  of  the  school  fund.  The  bill  further  alleges 
that  Assessor  C.  M.  Hansford  in  reassessing^  the  lands  in 
Kanawha  County,  in  1892,  assessed  the  said  tract  as  fol- 
lows: Ninety-nine  acres  of  bottom  land,  valued  at  three 
thousand  nine  hundred  and  sixty  dollars,  and  five  hundred 
and  thirtv-six  acres  of  hill  land,  valued  at  two  thousand  six 
hundred  and  eighty  dollars;  that  said  valuation  for  ninety- 
nine  acres  of  bottom  land  included  one  thousand  dollars 
for  buildings,  and  the  same  was  valued  as  a  whole  at  forty 
dollars  per  acre,  and  the  five  hundred  and  thirty-six  acres 
of  hill  land  at  five  dollars  per  acre,  and  said  lands  were  so 
entered  on  the  land  book  for  the  year  1892,  and  taxes 
charged  thereon;  but  that  said  entry  and  charges  were  il- 
legal and  improper,  and  that  said  charges  have  not  been 
paid.  The  plaintifl^  also  alleges  that  the  number  of  acres 
so  charged  to  said  Swann  for  the  year  1892  is  incorrect,  or 
the  number  theretofore  charged  to  him  was  incorrect,  and 
that  a  survey  should  be  made  to  ascertain  the  right  num- 
ber of  acres  chargeable  to  said  Swann  for  the  years  from 
1882  to  1891,  inclusive  at  the  valuation  placed  thereon  by 
Assessor  Sinnett  in  1883,  and  that  placed  thereon  by  As- 
sessor Hansford  in  1892,  for  said  year,  and  each  succeed- 
ing year.  The  plaintiff  then  proceeds  to  enumerate  the 
various  lots  of  land  which  have  been  sold  off  said  bottom, 
and  name  the  parties  to  whon>  conveyed,  alleging  that  said 
lots  kre  exempted  from  the  land  therein  said  to  be  for- 
feited for  nonentrv  in  the  name  of  said  Swann,  and  that  all 
the  conveyances  aforesaid  taken  together  would  not  exceed 
twenty-six  acres,  and  that  no  more  than  that  should  have 
been  deducted  from  the  boundary  originally  conveyed  up 
to  and  including  the  year  1887,  and  that  taxes  should  be  * 
computed  at  the  rate  of  eighteen  dollars  and  thirty-five 
cents  per  acre  upon  the  said  original  boundary  of  land  ac- 
quired from  said  Brown  and  wife,  less  the  said  twenty-six 
acres,  and  that  the  true  number  of  acres  could  onlv  be  as- 
certained  by  a  survey  of  said  land.  The  plaintiff  further 
alleges  that  by  deed  dated  September  5,  1887,  Swann  and 
others  conveyed  to  the  Chesapeake  &  Ohio  Railroad  Com- 
pany a  strip  of  land  through  said  bottom  one  hundred  feet 
wide,  embracing  therein  the  railroad  track  of  said  com- 
pany, and  on  September  3,  1889,  said  Swann  and  others 
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conveyed  to  said  Chesapeake  &  Ohio  Railroad  Company 
two  parcels  of  land  part  of  said  forfeited  land,  to-wit, 
twenty  and  seventy-four  one-hundredths  and  one  and 
ninety-six  one-hiinderdths  acres,  also  certain  rights  of  way 
and  privileges  therein  set  out;  but  the  plaintiff  charges 
that  all  rights,  privileges,  and  interests  in  any  of  said 
land  mentioned,  in  or  conveyed  by  any  or  either  of 
said  last  three  deeds,  are  subject  to  the  forfeiture  afore- 
said, and  are  liable  to  sale  for  the  benefit  of  the  school 
fund,  as  part  of  said  forfeited  land;  that  said  lands  have 
been  regularly  reported  as  forfeited  by  the  commissioner 
of  school  lands,  and  a  record  thereof  made  as  required  by 
law,  and  the  same  are  liable  for  sale  for  the  benefit  of  the 
school  fund;  that  neither  of  said  tracts,  or  any  part  there- 
of, has  been  redeemed  from  said  forfeiture,  nor  is  it  or 
any  part  thereof  claimed  by  any  person  under  section  3  of 
Art.  Xin.  of  the  Constitution  of  the  State;  and  prays  that 
said  lands  be  decreed  to  be  sold  for  the  benefit  of  the 
school  fund,  under  the  provisions  of  chapter  105  of  the 
Code  of  West  Virginia,  as  last  amended  and  re-enacted. 
The  defendant  T.  B.  Swann  demurred  to  plaintiff's  bill, 
also  tendered  his  answer  to  same,  which  answer  was 
excepted  to  by  plaintiff.  The  demurrer  was  overruled, 
and  the  exceptions  sustained  to  said  answer.  The  report 
of  Master  Commissioner  McClintic  was  filed,  and  a  survey 
directed,  to  ascertain  the  number  of  acres  in  said  tract, 
the  various  parcels  sold,  and  the  character  of  the  land, 
whether  bottom  or  hill.  Depositions  were  taken  in  the 
cause,  and  the  reports  of  the  surveyor  and  commissioner 
were  returned, which  latter  was  excepted  to  by  said  Swann. 
On  the  18th  of  December,  1895,  the  cause  was  heard,  the 
plea  tendered  by  the  defendant  was  rejected,  the  excep- 
tions taken  to  the  commissioner's  report  were  overruled, 
and  said  report  approved  and  confirmed,  the  court  ordered 
and  decreed  that  the  tract  set  out  in  the  bill  as  the  Valcou- 
lon  tract  in  the  name  of  T.  B.  Swann  was  and  is  forfeited 
to  the  State  for  nonentry  on  the  land  books  for  more  than 
five  successive  years,  and  that  said  tract  so  forfeited  con- 
tains seven  hundred  and  seventy-six  and  one-half  acres,  ex- 
clusive of  the  lots  heretofore  sold  by  said  Swann,  and  not 
embraced  in  the  bill,  and   that  deducting  from  said  seven 
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hundred .  and  seventy-six  and  one-half  acres  the  twenty- 
two  and  seventy-one  hundredths  acres  sold  to  the  Chesa- 
peake &  Ohio  Railroad  Company,  heretofore  exonerated 
and  discharged  by  a  former  decree  of  said  court,  there 
were  seven  hundred  and  fifty-three  and  eight  tenths  acres 
liable  to  sale  pursuant  to  the  provisions  of  chapter  105  of 
the  Code,  as  last  amended  and  re-enacted,  ascertained  the 
taxes  and  interest  due  thereon,  and  directed  that  unless 
the  former  owner  of  said  tract,  or  some  one  for  him,  hav- 
ing the  right  under  the  statute  in  such  cases  made  and 
provided,  should  redeem  the  same  within  twenty  days 
from  the  date  of  the  decree,  that  a  commissioner  therein 
named  should  sell  the  same  upon  the  terms  and  in  manner 
therein  prescribed;  and  from  this  decree  said  Swann  ob- 
tained this  appeal. 

The  appellant  claims  that  the  circuit  court  erred  in  re- 
jecting his  plea  which  avers  that  section  39  of  chapter  31 
of  the  Code  is  unwarranted  and  not  authorized  bv  Art. 
XIII.  of  the  Constitution  of  West  Virginia,  which  does  not 
give  the  Legislature  the  power  to  forfeit  or  confiscate  a 
tract  of  land  of  less  than  one  thousand  acres,  and  the  tract 
now  proceeded  against  is  not  over  seven  hundred  or  eight 
hundred  acres,  and  said  act  is  in  direct  conflict  with 
Art.  XIII,  Sec.  10.,  of  the  Constitution,  and  forfeits  his 
land  without  any  pretense  of  judicial  inquiry  or  judicial 
proceeding,  and  is  obnoxious  to  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  as  well  as  Art. 
I.  Sec.  10,  of  the  same.  Some  of  the  questions  raised  by 
this  plea  were  presented  to  this  Court  in  the  case  recently- 
decided  of  Slate  v.  Sp07iaugle,  45  W.  Va.  415,  (32  S.  E. 
283),  in  which  it  was  held  that  **that  clause  of  Sec.  6,  Art. 
Xni.  of  the  State  Constitution,  forfeiting  land  for  the  fail- 
ure of  the  owner  to  enter  it  for  taxation  is  not  in  violation 
of  that  clause  of  the  fourteenth  amendment  of  the  federal 
constitution  restraining  states  from  depriving  any  person 
of  life,  liberty,  or  property  without  due  process  of  law;" 
also  that  *'due  process  of  law  does  not  always  require  judi- 
cial hearing.  It  does  in  matters  of  purely  judicial  nature, 
but  not  in  matters  of  taxation,  or  matters  purely  adminis- 
trative." 

It  appears  that  the  appellant  T.  B.  Swann  was,   on  the 
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4th  of  April,  1882,  by  virtue  of  an  order  of  the  circuit  court 
of  Kanawha  County,  in  the  case  of  S.  C.  Burdett,  commis- 
sioner, against  seven  hundred  an  forty-two  acres  of  land 
formerly  owned  by  said  Swann.  reinvested  with  the  title 
to  said  land  so  far  as  the  title  was  in  him  prior  to  the  for- 
feiture and  sale  thereof  in  1879,  and,  such  being*  the  case, 
it  became  and  was  his  duty  to  have  said  tract  of  land  placed 
upon  the  land  books  of  Kanawha  County,  and  assessed  to 
him  for  the  purpose  of  taxation;  and,  having  failed  to  do  so 
for  five  successive  years,  as  set  out  in  the  bill,  the  land  be- 
came forfeited,  and  this  proceeding  was  instituted  against 
it,  under  section  39  of  chapter  31  of  the  Code.  It  is,  how- 
ever, contended  by  counsel  for  the  appellant  that  this  sec- 
tion of  the  statute  is  unconstitutional,  in  so  far  as  it 
authorizes  the  forfeiture  and  sale  of  tracts  of  land  of  less 
than  one  thousand  acres,  because  section  6  of  Art.  XIII. 
of  the  Constitution  provides  that  "when,  for  any  five  suc- 
cessive years  after  the  year  1869,  the  owner  of  any  tract  of 
land  containing  one  thousand  acres  or  more,  shall  not  have 
been  charged  on  such  books  with  State  tax  on  said  land, 
then  b}-  operation  hereof  the  land  shall  be  forfeited  and 
the  title  thereto  vest  in  the  State."  Does  this  provision  of 
the  Constitution,  by  implication,  inhibit  the  Legislature 
from  the  passage  of  an  act  providing  that  **when,  for  any 
five  successive  years  since  the  9th  day  of  April,  1893,  the 
owner  of  any  tract  or  lot  of  land  less  in  quantity  that  1,000 
acres  shall  not  have  been  charged  on  such  books  with  state 
tax  on  said  land,  then  by  operation  of  law,  and  without 
any  proceedings  therefor,  the  land  shall  be  forfeited,  and 
the  title  thereto  vested  in  the  State"?  The  provision  of 
the  Constitution  above  quoted  is  complete  in  itself,  and  re- 
quires no  act  of  the  Legislature  to  aid  in  constituting  a 
forfeiture  of  a  tract  that  contains  one  thousand  acres  or 
more,  if  the  owner  fails  for  five  vears  successivelv  to  have 
it  entered  on  the  land  books  after  the  vear  1869.  Does  it 
prevent  the  Legislature  from  passing  the  statue  above 
quoted?  In  other  words,  when  such  statute  is  passed  for- 
feiting a  less  number  of  acres  than  one  thousand,  for  non- 
entrv  for  five  successive  years  after  April  9,  1873,  does  it 
violate  any  express  or  implied  provision  of  the  Contsitu- 
tion?    I  think  not,  and  can  see  no  good  reason  why  a  man 
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owningf  nine  hundred  and  ninety  acres  of  land  who  neglects 
to  have  it  entered  on  the  land  books  for  five  successive 
years  should  be  protected  from  the  forfeiture,  when  one 
holding  one  thousand  and  five  is  not.  What  is  there  to 
prevent  the  constitutional  provision  and  the  statute  from 
standing  together?  The  provision  in  the  Constitution 
that  tracts  of  land  containing  one  thousand  acres  or  more 
shall  be  forfeited  for  nonentry  does  not  prevent  the  Legis- 
lature from  passing  a  law  forfeiting  a  less  number  of  acres 
for  the  same  cause.  In  the  case  of  State  v.  Dent^  25  W. 
Va.  19,  Green,  Judge,  delivering  the  opinion  of  the  Court 
sa3's:  "Article  VL,  Sec.  1,  of  our  Constitution  provides, 
'The  legislative  power  shall  be  vested  in  a  senate  and 
house  of  delegates.'  This  obviously  confers  on  them  all 
legislative  power,  except  such  as  they  are  prohibited  by 
the  Constitution  in  its  other  provisions  from  exercising." 
So,  also,  in  6  Am.  &  Eng.  Enc.  Law,  934,  under  ''Consti- 
tutional Law,"  it  is  said:  "Under  most  state  constitu- 
tions, the  exercise  of  all  the  usually  recognized  powers  of 
legislation  is  valid,  unless  actually  prohibited  or  expressly 
excepted." 

In  the  case  of  State  v.  Dent^  supra^  Judge  Green  quotes 
approvingly  from  Cooley  on  Constitutional  Limitations  ,as 
follows:  "Any  legislative  act  which  does  not  encroach 
upon  the  powers  apportioned  to  other  departments  of  the 
government,  being  prima  facie  valid,  must  be  enforced, 
unless  restrictions  upon  the  legislative  authority  can  be 
pointed  out  in  the  Constitution,  and  the  case  shown  to 
come  within  them."  In  Osbnrn  v.  Stalcy^  5  W.  Va.  85, 
4th  point  of  syllabus,  this  Court  held  that:  "While  the 
legislature  is  governed  by  the  spirit  of  the  Constitution, 
the  courts  cannot  declare  an  act  of  the  legislature  invalid, 
unless  its  invalidity  is  placed  beyond  a  reasonable  doubt. 
A  reasonable  doubt  must  be  solved  in  favor  of  the  legisla- 
tive action,  and  the  act  be  sustained.  The  courts  must  be 
guided  by  the  express  words  of  the  constitution,  and  not 
by  its  supposed  spirit.  Whenever  an  act  of  legislature  can 
be  so  construed  as  to  avoid  conflict  with  the  Constitution, 
and  give  it  force  of  law,  such  construction  will  be  adopted 
by  the  courts."  On  this  pcrint,  Cooley,  Const.  Lim.  (6th 
Ed.)  p.  204,  states  the  law  thus:     "Nor  are  the  courts  at 


W.Va.]  State  v,  Swann.  135 

liberty  to  declare  an  act  void  because  in  their  opinion  it  is 
opposed  to  the  spirit  supposed  to  pervade  the  constitution, 
but  not  expressed  in  words.  When  the  fundamental  law 
has  not  limited,  either  in  terms  or  by  necessary  implica- 
tion, the  general  powers  conferred  upon  the  legislature,  we 
cannot  declare  a  limitation  under  the  notion  of  having  dis- 
covered something  in  the  spirit  of  the  constitution  which  is 
not  even  mentioned  in  the  instrument.  *It  is  difficult,' 
says  Mr.  Senator  Verplanck,  'upon  any  general  principles 
to  limit  the  omnipotence  of  the  sovereign  legislative  power 
by  judicial  interposition,  except  so  far  as  the  express 
words  of  a  written  constitution  give  that  authority.'  " 

Now,  at  the  time  this  constitutional  provision  was 
adopted,  in  1872,  the  act  of  March  4,  1869,  was  in  force, 
which  provided  generally  that,  '*when  any  person  owning 
real  estate  has  not,  or  shall  not  have  for  five  successive 
years  been  charged  on  such  books  with  such  taxes  on  such 
real  estate,  the  s^me  and  all  the  title,  right  and  interest  of 
the  owner,  legal  and  equitable,  thereto  shall  without  any 
proceeding  be  absolutely  forfeited  to  and  vested  m  this 
State."  In  April,  1873,  however,  the  Legislature  thought  it 
necessarv  to  provide  for  the  forfeiture  of  tracts  of  land 
containing  less  than  one  thousand  acres,  in  the  same  sec- 
tion, for  nonentry  on  the  land  for  five  successive  years, 
and  it  is  clear  that,  in  enacting  the  latter  provision,  it  did 
not  do  anything  in  variance  with  the  express  words  of  the 
Constitution. 

It  is  claimed  by  counsel  for  the  appellant  that  the  stat- 
utes providing  for  the  forfeiture  of  lands  for  nonentry 
upon  the  books  are  unconstitutional,  for  the  reason  that 
they  deprive  the  party  of  his  property  without  due  process 
of  law.  Counsel  for  the  State,  however,  have  collated  the 
statutes  in  reference  to  the  collection  of  taxes  on  real  es- 
tate, and  shown  that  as  early  as  1803  an  act  was  passed  in 
Virginia  providing  that,  *'when  the  taxes  upon  any  tract 
or  survey  of  land  shall  have  remained  unpaid  for  two 
years,  such  tract  or  survey  of  land  should  be  forfeited  to 
the  commonwealth,"  etc.,  which  act  was  amended  and  re- 
enacted  in  1807,  1809,  and  1810;  the  last-named  statute  for- 
feiting  the  land  for  failure  for  eighteen  months  after  the 
passage  of  the  act,  and  appointing  the  high   sheriff,   the 
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clerk  of  the  superior  court  of  law,  and  the  attorney  for  the 
commonwealth  in  each  county,  or  anv  two  of  them,  com- 
missioners  to  sell  the  lands  so  forfeited,  and  make  deeds 
to  purchasers.  This  law  was  also  amended  in  1814, 
1832,  and  1835,  and  at  the  July  term,  1853,  of  the 
court  of  appeals  of  Virginia,  in  the  case  of  Wild's  Les^ 
see  V.  Scrpell^  10  Grat.  405,  it  was  held.  Judge  Lee  de- 
livering the  opinion  of  the  court,  that,  ''the  statutes 
of  Virginia  forfeiting  lands  to  the  commonwealth  for 
the  failure  of  the  owners  to  enter  upon  the  com- 
missioner's books  and  pay  the  taxes  due  thereon  are  con- 
stitutional"; that  ''the  forfeiture  under  these  statues  is 
perfected  without  judgment,  decree,  or  other  matter  of 
record,  or  an  inquest  of  office;  but,  by  the  operation  of  the 
statutes,  the  title  is  devested  out  of  the  owner,  and  is 
vested  in  the  commonwealth."  The  same  in  substance, 
was  decided  by  that  court  in  Staats  v.  Boards  (at  the  same 
term)  Id,  400.  See,  also.  Hale  v.  Branscnm.  Id,  418,  and 
Levasserv,  Washburn,  11  Grat.  572. 

In  the  case  of  McChire  v.  Maitland,  24  W.  Va.  561,  it  was 
held  that  "the  proceedings  provided  by  chapter  134  of  the 
Acts  of  1872-73  for  the  sale  of  lands  for  the  benefit  of  the 
school  fund  are  not  judicial  proceedings  in  the  sense  that 
they  involve  litigation  between  contesting  parties,"  etc. 
The  act  of  February  23,  1893,  however,  provided  that  the 
former  owner,  etc.,  might  at  any  time  during  the  pendency 
of  the  suit  for  the  sale  thereof,  and  before  a  decree  of  con- 
firmation has  been  entered,  file  his  petition,  etc.,  and  by 
section  22  it  is  provided  that  he  may  appeal,  etc.,  so  that 
an  opportunity  is  thus  afforded  the  former  owner  to  be 
fully  heard.  In  the  case  of  Yoknrn  v.  Fickev,  37  W.  Va. 
7  62,  (17  S.  E.  318) ,  it  was  held  that,  "In  such  cases  to  enter 
and  pay  taxes  due  on  land,  and  the  damages  in  the  man- 
ner prescribed  by  the  act  of  February  27,  1835,  caused  the 
forfeiture  to  become  absolute  and  complete,  and  no  inquisi- 
tion, judicial  proceeding,  or  inquest  or  finding  of  any  kind 
was  necessary  to  consummate  such  forfeiture."  The 
same  ruling  holds  good  as  to  forfeiture  under  the  act  we 
are  now  considering.  In  the  case  of  King  v.  Mullins,  17 
U.  S.  404,  (18  Sup.  Ct.  925) ,  recently  decided,  the  first  point 
of  the  syllabus  holds  that:     "The  system  established  by 
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the  State  of  West  Virginia,  under  which  lands  liable  to 
taxation  are  forfeited  to  the  state  by  reason  of  the  owner 
not  having  them  placed,  or  caused  to  be  placed  during 
five  consecutive  years  on  the  proper  land  books  for  taxation 
and  caused  himself  to  be  charged  with  the  taxes  thereon 
and  under  which  on  petition  required  to  be  filed  by  the 
representative  of  the  State  in  the  proper  circuit  court  such 
lands  are  sold  for  the  benefit  of  the  school  fund  with  the 
liberty  of  the  owner  upon  due  notice  of  the  proceedings  to 
intervene  by  petition  and  secure  a  redemption  of  his  lands 
from  the  forfeiture  declared  by  paying  the  taxes  and 
charges  due  upon  them  is  not  inconsistent  with  the  due 
process  of  law  required  by  the  constitution  of  the  United 
States  or  the  constitution  of  the  state." 

The  appellant  claims  that  he  made  application  to  Sin- 
nett,  the  assessor  in  1883,  to  place  this  land  on  the  land 
books;  but  Mr.  Sinnett^  in  his  deposition,  states  that  he 
has  no  recollection  of  the  appellant  telling  him  to  put  these 
lands  on  the  assessor's  books,  but  his  fecollection  is  that 
said  land  was  not  on  the  land  books  in  1882,  and  the  audi- 
tor directed  him  where  he  found  lands  off  the  land  books 
to  make  a  separate  list  of  them.  But  the  appellant  cer- 
tainly knew  that  these  lands  were  not  on  the  land  books, 
for  the  reason  that  no  tax  tickets  came  out  against  him  for 
them,  and  he  allowed  them  to  remain  off  the  books  year 
after  year,  without  making  any  effort  to  have  them  so  en- 
tered for  nine  or  ten  years,  and  w'hen  this  proceeding  is 
instituted,  to  sell  the  land  as  forfeited,  seeks  to  shelter 
himself  under  the  claim  that  nine  or  ten  years  before  he 
had  asked  the  assessor  to  enter  the  lands  upon  the  land 
books.  If  parties  owning  land  could  in  this  way  shirk  the 
responsibility  of  contributing  to  the  state  revenue  and  still 
retain  their  lands,  many  valuable  tracts  would  be  found 
missing  from  the  land  books. 

The  appellant  also  assigns  as  error  that  the  decree  di- 
recting the  sale  of  this  land  did  not  require  the  commis- 
sioner appointed  to  make  the  sale  to  give  bond  before  pro- 
ceeding to  make  the  sale  as  required  by  statute.  In  this, 
however  he  is  mistaken,  as  the  decree  expressly  requires 
the  special  commissioner  to  give  a  bond,  before  the  clerk 
of  the  court  with  approved  security,  in  the  penalty  of  five 
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thousand  dollars,  conditioned  according  to  law.  Having 
considered  all  of  the  points  suggested  by  the  assignments 
of  error,  my  conclusion  is  that  the  circuit  court  com- 
mitted no  error  in  directing  a  sale  of  the  lands  on  the  bill 
mentioned.  The  decree  complained  of  is  therefore 
affirmed,  and  the  cause  remanded,  with  costs  and  dam- 
ages to  the  appellee. 

Brannon,  Judge,  {disse^tiifig): 

I  think  that  all  acts  since  the  Constitution  of  1872, 
forfeiting  tracts  less  than  one  thousand  acres  for  nonentry 
are  unconstitutional,  for  reasons  given  in  Industrial  Co. 
V.  Schultz,  43,  W.  Va.  470,  (27  S.  E.  255) .  At  its  adoption 
the  act  of  1869  forfeited  such  tracts  for  past  and  futur-e 
omission.  Did  it  not  repeal  that  act  so  that  no  forfeiture 
of  those  tracts  could  take  place  under  it  in  future,  and 
prohibit  new  acts  doing  so?  If  tljat  act  was  repealed  by 
it,  how  could  a  new  act  be  any  more  valid? 

Affirmed. 
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CHARLESTON. 

Adkins  et  aL  v.  Spurlock  et  aL 

Submitted  February  7,  1899— Decided  April  1,  1899. 

1.  Adverse  Possession — Tenant  for  Life— Deed  -Statute  of  Limi- 

tations. 

The  deed  of  a  life  tenant,  whose  seisin  is  barred  bj' the  statute 
of  limitations,  is  inoperative,  and  conveys  no  title,     (p.  142). 

2.  Adverse  Possession-  -  Tenant  for  Life — Ejectment, 

The  reversioner  or  remainder-man  who  takes  such  deed  from 
the  life  tenant  cannot  maintain  a  suit  for  the  possession  of  the 
property  involved  during-  the  continuance  of  the  life  tenancy. 
(p.142). 

3.  Statute  of  Limitations — Adverse  Possession—Title. 

The  bar  of  the  statute  of  limitations  not  only  defeats  the  reme- 
dy, but  devests  the  title,  and  confers  it  upon  the  adverse  holder, 
(p.  142)- 

4.  Ejectment — Possession. 

The  plaintiff  In  ejectment  must  be  entitled  to  possession  at  the 
commencement  of  his  suit.     (p.  143), 
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Error  to  Circuit  Court,  Lincoln  Countv. 

Action  by  Ansel  Adkins  and  M.  E.  Adkins  against  Seth 
Spurlock  and  John  S.  Yeager.  Judgment  for  plaintiffs, 
and  defendants  bring-  error. 

Reversed. 

J.  E.  Chilton,  Campbkli^  Holt  &  Campbkll,  J.  R.  Wil- 
son and   C.  E.  Burns,  for  plaintiffs  in  error. 

Bkown,  Jackson  &  Knight,  A.  F.  Morrls  and  Lacic 
Marcum,  for  defendants  in  error. 

Dent,  Prksidknt: 

* 

This  is  an  action  of  ejectment,  brought  against  Seth 
Spurlock  and  John  S.  Yeager  in  the  circuit  court  of  Lin- 
coln Countv  bv  Ansel  Adkins  and  M.  E.  Adkins,  an  infant, 
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by,  etc.,  for  the  recovery  of  a  parcel  of  land,  part  of  two 
parcels  owned  by  their  ancestor,  Parker  Lucas,  and  by 
them  inherited  from  their  mother.  Their  title  was  de- 
raigned  as  follows:  (1)  A  grant  for  seventy-five  acres, 
dated  July  24,  1810,  from  the  commonwealth  of  Virginia 
to  Ransom  Dial,  who  conveyed  to  William  Hatfield,  August 
5,  1837.  (2)  A  grant  dated  July  1,  1836,  from  the  com- 
monwealth of  Virginia  to  William  Hatfield,  for  seventy- 
seven  acres,  adjoining  the  above.  (3)  A  deed  dated 
September  6,  1845,  from  William  Hatfield  and  wife,  con- 
veying the  above  two  parcels  of  seventy-five  acres  and 
seventy-seven  acres,  respectively,  to  Parker  Lucas.  (4) 
A  deed  dated  September  24,  1868,  from  Parker  Lucas  and 
wife  to  John  M.  and  Minerva  Lucas,  his  children.  In 
1869  Minerva  Lucas  intermarried  with  Paris  Adkins,  and 
afterwards,  in  1877,  died,  leaving  surviving  her  two  chil- 
dren, the  plaintiffs,  who  were  twenty  and  twenty-three 
years  old,  respectively,  at  the  time  of  the  institution  of 
this  action.  The  recovery  sought  is  of  the  lower  half  of 
the  tract  of  one  hundred  and  fifty-two  acres  composed  of 
the  above  two  parcels,  to  which  lower  half  the  plaintiffs, 
in  addition  to  the  estate  inherited  from  their  mother,  held 
deeds  as  follows:  One  from  John  M.  Lucas,  dated  Decem- 
ber  11,  1865,  for  his  interest  as  co-tenant  in  such  lower 
half;  and  one  from  Paris  Adkins,  dated  January  7,  1896,  a 
quitclaim  for  any  interest  he  might  have  as  tenant  by  the 
curtesy.  The  sole  defense  is  the  statute  of  limitations. 
The  defendants  claim  under  a  title  bond  executed  by  vir- 
tue of  the  will  of  J.  A.  Holly,  deceased,  which  is  as  follows: 
''Know  all  men  by  these  presents,  that  I  have  sold  to 
'Lifus  Spurlock  this  day  my  interest  in  the  Parker  Lucas 
home  place,  for  the  sum  of  eight  hundred  dollars.  I  agree 
to  settle  Miller's  part  in  the  same,  if  I  can  in  a  reasonable 
way,  and  give  'Lifus  Spurlock  possession  of  the  same  in 
the  spring.  I  agree  to  give  him  a  general  warrantee  deed 
to  the  sold  tract,  and  the  same  kind  of  a  deed  to  the  back 
land  as  is  invested  in  me.  The  land  is  the  land  sold  bv 
Joseph  Miller  as  trustee  to  J.  A.  Holley,  dec'd,  Wm.  Miller 
and  Spencer  Midkiff.  The  said  Spurlock  has  paid  me  this 
day  five  hundred  dollars  on  the  land,  for  which  he  is  to 
have  a  credit  for,  provided  Miller  and  I  can  in  a  reasonable 
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way  settle,  and  if  we  can't  fix  it  I  agree  to  pay  him  his 
money  back,  with  interest,  for  which  I  have  given  him  my 
note  for  the  same.  D.  S.  Holley,  Executor  of  J.  A.  HoUey, 
Dec'd.  This  June  24,  1884."  On  the  back  of  the  afore- 
said instrument  is  the  following,  to-wit:  '*!  further  agree 
that  the  said  Spurlock  is  to  have  four  years  to  pay  the  bal- 
ance in.  D.  S.  Holley."  Also  the  following  entries  are  on 
the  back  of  said  instrument,  to-wit:  "Credit  the  within 
bond  by  cash,  $500,  this  June  24,  1884.  Cr.  the  within 
S20,  his  June  20th,  1885.  Cr.  the  within  S25.00  this  March 
1st,  1886.  Cr.,  the  within  S25.00,  this  Dec.  20th,  1886. 
Cr.  the  within,  S25.00,  this  March  23d,  1887.  Cr.  the  with- 
in by  cash,  $75.00,  March  31,  1886.  Cr.  the  within  article, 
June  23d,  1894,  $20.00,  by  cash  and  receipt  for  by  J.  A. 
Holley."  The  following  assignment  is  also  indorsed  on 
the  back  of  said  instrument: 

*'June  1st,  1894.  I  assign  the  within  title  bond  to  Seth 
Spurlock,  for  value  received  of  him. 

his 

'•Elifus    X    Spur-lock." 

mark 

The  parol  evidence  undoubtedly  establishes  that  there 
had  been  an  agreed  division  of  the  land  between  John 
Lucas  and  S.  D.  Holley,  and  that  Eliphus  Spurlock  and 
John  Yeager,  his  son-in-law,  took  possession  of  the  Holley 
portion  of  the  land  according  to  such  division  in  1885,  and 
the  defendants  and  those  under  whom  thev  claim  were  in 
actual,  continuous,  notorious,  and  adverse  possession 
thereof  until  the  bringing  of  this  suit,  in  1896,  a  period  of 
more  than  ten  years.  While  there  is  some  little  dispute 
as  to  the  exact  time  when  the  division  line  was  finally  es- 
tablished and  agreed  upon,  yet  the  evidence  plainly  shows 
that  the  defendants  were  in  actual  possession  and  occu- 
pancy of  the  land,  to  the  exclusion  of  Paris  Adkins,  openly 
and  notoriously  claiming  the  same  as  their  own  during 
the  period  aforesaid,  and  were  undisturbed  in  any  manner 
in  their  possession  thereof.  Partition,  though  it  be  void, 
and  holding  land  in  severalty  by  co-tenants,  is  a  mutual 
ouster  of  each  other  as  to  the  portion  in  actual  occupancy, 
and  is,  therefore,  adverse.  Jackson  v.  Tibbiis,  9  Cow. 
241;  Gautierv.  Howard,  38  Mo.  68;  Cryer  v.  Andrews,  11 
Tex.  •  170  Scoby  v.  Sweatt,  28  Tex.  713.     There  can  be  no 
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question  that  as  to  both  John  Lucas  and  Paris  Adkins  the 
possession  of  the  [defendants  and   those  under  whom  they 
claim  was  adverse  from  the  spring  of  1885,  and,  if  there  is 
nothing-  else  in  the  way,  the  bar  of  the  statute  of  limita- 
tions as  to  them  is  complete.     Such  being  the  case,   their 
deeds  conveyed  no  title  to  the  plaintiifs,  for  their  title  was 
already  by  the  statute  vested  in  the  defendants.     As  is 
said  in  Hall  v.  Wedbj  21  W.  Va.  325:     "In  such  cased  it  is 
settled  that,  when  the  statutory  bar  attaches,  not  only  the 
remedy  for  the  recovery  of  the  property  is  gone,  but  that 
the  absolute  title  thereto  is  at  once  transferred  to  and 
thereby  vested   in  the  possessor  of  the  property."    It  is 
insisted   that  the  life  estate  of  Paris  Adkins  by  his  deed 
was  merged  into  the  estate  of  inheritance  held  by  his  chil- 
dren.    This  is  undoubtedly  the  general  rule.     15  Am.  & 
Eng.  Enc.  Law,  315.     But  where  the  life  tenant  is  wholly 
diseised  by  the  statute  of  limitations,  his  deed  is  inopera- 
tive to  confer  title.      Webslrr  v.  Oilman^  1  Story,  499,  (Fed. 
Cas.  No.  17,335) ;   1  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  883, 
note  1,  authorities  collected.     In  the  case  of  Baker  v.  Oak- 
wood,  123  N.  Y.  16,    (25  N.   E.   312),    it  was  held  that: 
"Continuous  adveres  possession  of  land  for  a  period  suffi- 
cient to  bar  an  action  for  its  recovery  not  only  cuts  off  the 
owner's  remedy,  but  divests  him  of  his  estate,  and  trans- 
fers it  to  the  party  holding  adversely.     The  adverse  pos- 
session is  conclusive  evidence  of  title  in  the  latter."    In 
this  latter  case  it  was  held  that  a  widow's  deed  for  her  life 
estate,  which  had  become  barred  by  the  statute  of  limita- 
tions, was  ineffectual  to  convey  any  interest  to  the  person 
holding  the  remainder,  and  that  an  action  instituted  by  the 
remainder-man  before  the  termination  of  such  life  estate 
was  not  maintainable.     That  is  this  case  almost  precisely. 
Bv  virtue  of  the  statute  of  limitations  the  life  estate  of 
Paris  Adkins  was  vested  in  the  defendants,  and  until  the 
termination    thereof    their    suit    was    not    maintainable. 
There   is  no  question  about  the  bar  of  the  statute  as  to 
Paris  Adkins.    The  evidence  clearly  and  decidedly,  on  this 
issue,  preponderates  in  favor  of  the  defendants.. 

The  plaintiffs,  through  their  counsel,  insist  that,  Paris 
Adkins  now  being  dead,  the  writ  of  error  should  be  dis- 
missed.    The  only  question  properly  presented  to  the  cir- 
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cuit  court  was  as  to  whether  the  plaintiffs  claiming  under 
John  Lucas  and  Paris  Adkins  could  maintain  this  suit. 
The  court  held  thev  could  do  so.  Now,  on  writ  of  error 
to  this  Court  they  insist  the  writ  should  be  dismissed,  and 
their  judgment  should  stand,  although  it  is  erroneous,  for 
the  reason  that  only  the  question  of  costs  is  involved.  Had 
the  judgment  been  in  favor  of  the  defendants,  they  could 
have  sustained  such  a  motion,  as  it  would  have  left  the 
parties  in  the  same  position  they  were  at  the  beginning  of 
the  suit.  But  the  record  reveals  that  there  is  a  contro- 
versy between  the  plaintiffs'  title,  as  reversioners  and 
the  defendants  title,  which  it  was  not  proper  for  the 
circuit  court  to  determine  during  the  continuance  of 
the  life  estate,  and  therefore  not  proper  for  this  Court 
to  consider  at  this  time.  This  is,  indeed,  not  **a  moot 
court,"  and  it  cannot  consider  questions  that  were  not  in- 
volved in  the  litigation  as  determined  by  the  circuit  court. 
The  only  question  the  circuit  decided  was  the  *'right  to 
the  possession  of  the  premises  at  the  time  of  the  com- 
mencement of  the  suit."  Code,  c.  90,  s.  14;  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  496.  Who  is  entitled  to  the  possession 
at  the  present  time  is  a  moot  question,  so  far  as  this  Court 
is  concerned,  as  it  has  not  been  passed  upon  by  the  circuit 
court.  The  former  question  it  decided  contrary  to  law. 
For  this  its  judgment  must  be  reversed,  and,  proceeding 
to  enter  such  judgment  as  it  should  have  entered,  the 
plaintiffs'  suit  must  be  dismissed  as  prematurely  insti- 
tuted. 

Reversed, 
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CHARLESTON. 

AkGABKIGHT  v.  JONIiS. 

Submitted  January  23,  1899— Decided  ^pril  1,  1899. 

1.     Libel — Innuendo — Certainty, 

In  an  action  for  libel,  the  defamatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that  person,  must  be  the 
plaintiff.  If  the  words  used  really  contain  no  reflection  on  any 
particular  individual,  no  averment  or  innuendo  can  make  them 
defamatory.  An  innuendo  cannot  make  the  person  certain  who 
w^as  uncertain  before,     (p.  146). 

2     Innuendo. 

As  an  innuendo  is  merely  explanatory,  it  is  not  capable  of 
proof,     (p.  147). 

3.     Libel — Innuendo — Evidence. 

An  innuendo  may  serve  for  an  explanation  to  point  a  meaning- 
where  there  is  precedent  matter  expressed  or  necessarily  under- 
stood or  known,  but  never  to  establish  a  new  charge,     (p.  147). 

Error  to  Circuit  Courc,  Mercer  County. 
Action  by  A.  B.  Argabright  against  H.  C.  Jones.     Judg- 
ment for  plaintiff.     Defendant  brings  error. 

Reversed. 

Johnston  &  Hale,  for  plaintiff  in  error. 
R.  C.  McClaughkrty,  J.  M.  Anderson  and  G.  J.   Hol- 
BROOK,  for  defendant  in  error. 

English,  Judge: 

A.  B.  Argabright  on  the  4th  of  February,  1897,  brought 
an  action  of  trespass  on  the  case,  for  libel,  in  the  circuit 
court  of  Mercer  County,  against  H.  C.  Jones.  The  declar- 
ation was  filed  at  April  rules.,  containing  six  counts.  The 
defendant  demurred  to  the  declaration,  and  to  each  count 
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thereof.  The  plaintiff  joined.  The  demurrer  was  over- 
ruled as  to  the  first,  fourth,  and  fifth  counts,  and  the  plain- 
tiff submitted  to  the  second,  third,  and  sixth  counts  of  his 
declaration.  The  defendant  pleaded  not  guilty,  and  issue 
was  joined  thereon.  The  defendant  then  moved  for  a  con- 
tinuance of  the  case,  which  motion  was  overruled.  The 
cause  was  then  submitted  to  a  jury,  which  resulted  in  a 
verdict  against  the  defendant  for  one  thousand  dollars.  A 
motion  was  made  to  set  the  verdict  aside, which  motion  was 
overruled  by  the  court,  and  judgment  was  rendered  upon 
the  verdict.  Thereupon  the  defendant  obtained  this  writ 
of  error. 

The  article  published  by  defendant  in  the  Bluefield 
Telegraph,  upon  which  the  plaintiff's  claim  for  damages 
is  predicated,  reads  as  follows:  *'It  has  been  represented  to 
the  shop  and  railroad  men  that  I  had  attached  the  wages 
of  A.  B.  Argabright,  at  Graham,  and  that  his  wages  were 
held  on  that  account,  and,  further,  that  the  debt  was  un- 
just and  on  these  false  representations,  money  has  been 
raised  among  the  shopmen  to  help  Argabright  to  carry  on 
his  lawsuits  and  support  his  family.  It  is  all  untrue,  and 
a  false  representation,  from  beginning  to  end.  The  only 
litigation  I  have  had  with  A.  B.  Argabright  is  that  I  ob- 
tained a  judgment  before  J.  M.  Anderson,  when  he  was 
justice  of  the  peace,  against  Argabright,  for  about  $26, 
which  he  had  been  owing  a  good  while  for  house  rent.  At 
that  time  there  was  $10  medical  account,  on  which  I  did  not 
sue.  About  three  months  ago  I  had  a  suggestion  issued 
on  the  judgment,  and  served  on  the  railway  company.  H^ 
paid  that  off  by  schedule  so  that  it  has  ended  our  litiga- 
tion, so  far.  Neither  I  nor  any  one  else  has  ever  attached 
him  on  my  judgment  in  Virginia.  It  is  a  violation  of  law  to 
obtain  goods  under  false  pretense,  and  those  who  have 
been  gulled  by  misrepresentations  would  do  well  to  investi- 
gate the  above  case.     Respectfully,  H.  C.  Jones." 

The  first  error  assigned  and  relied  upon  by  the  defend- 
ant is  the  action  of  the  court  in  overruling  defendant's 
demurrer  to  the  first,  fourth,  and  fifth  counts  of  the  dec- 
laration. Was  this  assignment  well  taken?  It  seems  to 
me  that  the  vice  found  in  each  one  of  these  counts  consists 
in   the  fact  that  the  pleader  misconstrued  and  misinter- 
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preted  the  language  used  in  the  article  upon  which  the 
suit  is  predicated.  In  the  first  place,  the  publication  lacks 
certainty  as  to  the  person  alleged  to  have  been  defamed. 
It  begins,  *'It  has  been  represented  to  the  shop  and  rail- 
road men"  suggesting  by  way  of  innuendo,  '^meaning  the 
plaintiff  had  represented."  But  is  this  innuendo  warranted 
by  any  portion  of  the  article?  It  does  not  say  who,  or  how 
many,  had  made  the  representations  which  follow.  On 
this  point  we  find  the  law  thus  stated  in  13  Am.  &  Eng. 
Enc.  Law,  391:  '*The  defamatory  words  must  refer  to 
some  ascertained  or  ascertainable  person,  and  that  person 
must  be  the  plaintiff.  If  the  words  used  really  contain  no 
reflection  on  any  particular  individual,  no  averment  or  in- 
nuendo can  make  them  defamatorv.  An  innuendo  cannot 
make  the  person  certain  which  was  uncertain  before." 
So,  in  Sanderson  v.  Caidzi'cll,  45  N.  Y.  398,  it  was  held  that: 
"In  libel  or  slander  the  plaintiff  cannot,  by  innuendoes, 
extend  the  meaning  of  the  words  beyond  what  is  justified 
by  the  words  themselves,  and  the  extrinsic  facts  with 
which  they  are  connected."  Again,  in  Odgers,  Lib.  & 
Sland.  126,  the  law  is  stated  thus:  **The  defamatory 
words  must  refer  to  some  ascertained  or  ascertainable 
person,  and  that  person  must  be  the  plaintiff.  If  the 
words  used  really  contain  no  reflection  on  any  particular 
individual,  no  averment  or  innuendo  can  make  them  defam- 
atory." Now,  it  cannot  be  said  the  words  above  quoted, 
by  any  fair  construction,  were  published  of  and  concern- 
ing the  plaintiff.  The  words  ''it  has  been  represented" 
do  not  name  any  person  as  having  made  the  representa- 
tion. It  is  true,  the  article  proceeds  to  state  that  ''on 
these  false  representations  money  has  been  raised  among 
the  shop  men  to  help  Argabright  to  carry  on  his  lawsuits, 
etc.,"  but  he  does  not  say  who  made  these  false  represen- 
tations. When  we  come  to  the  concluding  words,  ''It  is 
a  violation  of  the  law  to  obtain  goods  under  false  pretense, 
and  those  who  have  been  gulled  by  misrepresentation 
would  do  well  to  investigate  the  above  case,"  we  find  them, 
taken  in  connection  with  the  rest  of  the  publication  con- 
strued and  averred  in  the  first  count,  to  mean  that  the 
defendant  charged  that  plaintiff  did  and  had  obtained 
goods  under  false  pretense;  and  in  the  fourth  count  it  is 
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averred  to  mean  that  the  plaintiff  had  obtained  money 
from  his  co-employes,  the  shop  and  railroad  men  of  the 
Norfolk  &  Western  Railroad  Company,  by  falsely  and 
fraudulently  representing-  to  them  that  said  defendant 
was  oppressing  him  by  suing  out  a  foreign  attachment 
against  his  wages,  and  that,  too,  on  an  unjust  demand, 
and,  in  so  doing,  accusing  said  plaintiff  of  ''obtaining 
goods  under  false  pretense,"  and  those  who  had  been 
g^uiled  "would  do  well  to  investigate  the  above  case,"  etc. 
And  in  the  fifth  count  the  same  construction  is  placed  on 
this  clause  of  the  article.  Now,  in  regard  to  innuendo, 
we  find  the  law  thus  stated  under  "Libel  and  Slander." 
13  Enc.  PI.  &  Prac.  51:  "An  innuendo  cannot  introduce 
new  matter,  nor  enlarge,  extend,  nor  change  the  natural 
sense  or  meaning  of  the  alleged  defamatory  words."  See 
also,  Moseley  v.  MosSy  6,  Grat.  534,  where  it  is  held  that: 
'*If  plaintiff  does  not  declare  under  the  statute,  his  declar- 
ation must  set  out  a  common-law  slander;  and,  if  the  words 
charged  do  not  amount  to  slander,  >they  cannot  be  helped 
by  the  innuendo."  On  same  page,  13  Enc.  PI.  &  Prac, 
above  cited,  we  find:  "If  the  words  charged  are  in  them- 
selves innocent  of  any  defamatory  meaning  without  prefa- 
tory allegations  or  explanatory  facts,  they  cannot  be  ren- 
dered actionable  by  innuendo.  Words  that  are  not 
actionable  ex  vi  termini  cannot  be  made  so  by  an  innuendo 
but  must  be  aided  by  a  proper  averment  and  colloquium 
which  will  warrant  the  explanatory  meaning  given  them 
by  the  innuendo.."  Page  54,  /r/.,  the  same  author  says: 
**As  an  innuendo  is  merely  explanatory  of  that  which  is 
already  expressed,  it  is  not  capable  of  proof."  Looking, 
then,  at  the  article  as  it  appeared,  we  cannot  say  its  lan- 
g-uage  was  aimed  at  the  plaintiff;  nor  can  we  say  that  it 
warrants  the  construction  sought  to  be  placed  upon  it  by 
the  innuendoes.  It  was  held  in  the  case  of  State  v.  Alcr^  39 
W.  Va.  549,  (20  S.  E.  585) ,  that  "an  innuendo  mav  serve 
for  an  explanation  to  point  a  meaning,  where  there  is  pre- 
cedent matter  expressed,  or  necessarily  understood  or 
known,  but  never  to  establish  a  new  charge." 

In  view  of  the  authorities  above  cited,  my  conclusion  is 
that  the  court  erred  in  overruling  the  demurrer  of  the  de- 
fendant as  to  the  first,  fourth,  and  fifth  counts  of  plain- 
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tiff's  declaration.  The  judgment  complained  of  is 
reversed,  the  demurrrer  is  sustained  as  to  said  first, 
fourth,  and  fifth  counts,  the  verdict  is  set  aside,  and  the 
cause  remanded. 

Reversed. 


CHARLESTON. 

Cleavenger  V,  Rohrbaugh,  Sheriffs  et  al. 

Submitted  February  1,  1899— Decided  April  1,  1899. 

Writ  of  Error — Supreme  Court  of  Appeals— Justice  of  the  Peace. 
A  writ  of  error  lies  to  the  order  of  the  circuit  court  reversing- 
the  judg-ment  of  a  justice,  and  setting-  aside  the  verdict  of  a 
jury  on  which  such  judgment  is  founded;  and  directing  a  trial 
de  novo*  Such  writ  will  not  be  sustained  by  this  Court  unless 
such  circuit  court  has  plainly  erred,  but  the  judgment  will  be 
affirmed.     (.  149). 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  C.  G.  Cleaveng-er  agfainst  B.  B.  Rohrbaugh, 
sheriff  of  Barbour  County,  and  others.  From  an  order 
setting  aside  a  verdict  for  plaintiff  and  granting  defend- 
ants a  new  trial,  plaintiff  brings  error. 

Affirmed. 

J.  Hop  Woods  and  W.  T.  George,  for  plaintiff  in  error. 
W.  I.  Icp:,  for  defendants  in  error. 

Dent,  President: 

C.  G.  Cleavenger  sued  B.  B.  Rohrbaugh,  sheriff  of  Bar- 
bour County,  and  his  sureties  on  his  official  bond,  for  one 
hundred  and  ten  dollars,  and  fifty  dollars  damages  before 
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a  justice  of  said  county.  Nothing  in  the  pleadings  or  in 
the  justice's  record  shows  what  the  suit  is  about,  or  gives 
the  cause  of  action.  But  it  appears  in  the  evidence  that  it 
was  to  recover  the  value  of  a  certain  spring  wagon  and 
eight  head  of  sheep  sold  under  an  execution  in  favor  of  J. 
N.  B.  Crim  against  F.  A.  Cleavenger,  a  brother  of  plaintiff. 
No  objection,  however,  was  made  to  the  want  of  proper 
pleadings,  as  the  parties  were  fully  aware  as  to  the  matter 
of  controversy.  They  took  it  for  granted  the  courts 
would  be  likewise;  and  hence  the  evidence  must  be  deemed 
amendatory  of  the  pleadings,  and  supply  the  place  of  both 
allegata  and  probata.  After  two  jury  trials,  a  verdict 
was  found  in  favor  of  plaintiff  for  one  hundred  dollars. 
The  justice  refused  to  set  the  same  aside,  and  entered 
judgment  thereon.  The  defendants  t(X)k  several  bills  of 
exception  to  the  rulings  of  the  justice,  and  applied  to  the 
circuit  court  for  a  writ  of  certiorari^  which  was  granted. 
The  plaintiff  moved  the  dismissal  of  the  certiorari^  but  the 
circuit  court  overruled  the  same,  set  aside  the  verdict  of 
the  jury,  and  directed  a  new  trial  of  the  issue  between 
the  parties.  From  this  order  the  plaintiff  obtained  a  writ 
of  error.  The  defendants  object  to  such  writ  as  being 
granted  prematurely  before  a  trial  had  in  the  circuit  court. 
In  support  of  this  contention,  reliance  is  had  on  the  case 
of  Morgan  v.  Railroad  Co,  39  W.  Va.  17,  (19  S.  E.  588)  in 
which  this  Court  held  that  a  writ  of  error  w^ould  not  lie 
to  an  order  overruling  a  motion  to  dismiss  an  appeal  from 
a  justice's  judgment,  as  such  order  was  not  a  final  judg- 
ment. In  that  case  there  was  no  order  setting  aside  the 
verdict  of  a  jury,  as  in  the  present  case,  which  latter  order 
is  expressly  made  appealable  by  clause  9,  s.  1,  c.  135,  Code. 
In  the  case  of  Arnold  v.  Lewis  County  Court y  38  W.  Va. 
143,  (18  S.  E.  476) ,  it  is  held  that  '*a  linal  decision  on  a  writ 
of  certiorari  is  reviewable  on  w^it  of  error  from  this  Court 
according  to  the  rules  of  law  and  practice  in  other  cases." 
And  in  the  case  of  Morgan  v.  Railroad  Co,^  9  W.  Va.  17, 
(19  S.  E.  588),  it  is  held  that:  '*A  judgment  of  a  circuit 
court  upon  a  writ  of  certiorari  reversing  a  judgment  of  a 
justice,  setting  aside  the  verdict  of  a  jury  upon  which  the 
judgment  was  based,  and  granting  a  new  trial,  was  a  final 
judgment,  though  it  retained  the  case  for  retrial,  and  can- 
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not  be  set  aside  on  mere  motion  at  a  subsequent  term." 
Being  a  final  judgment  it  is  appealable.  Such  has  been 
regarded  the  settled  law  by  this  Court.  Gwynn  v. 
Schwartz,  32  W.  Va.  487,  (9  S.  E.  880) ;  Straley  \\  Payne, 
43  W.  Va.  185,  (27  S.  E.  59) .  A  conclusive  reason  why  such 
writ  of  error  was  improvidently  granted  is  the  large  dis- 
cretion invested  in  the  circuit  court  by  sections  2,  3,  chap- 
ter 110,  Code,  to  review  judgments  of  justices  founded  on 
verdicts  of  juries  by  certiorari,  Harrow  v.  Railroad  Co,^ 
38  W.  Va.  717,  (18  S.  E.  926) ;  Michaelson  v.  Cautley,  45 
W.  Va.  533,  (32  S.  E.  170) .  In  the  latter  case  this  Court 
held  *'that  unless  such  discretion  is  plainly  abused,  this 
Court  cannot  interfere  therewith,"  and  '4f,the  evidence 
presents  mixed  questions  of  law  and  fact,  material  to  the 
issue  involved,  about  which  two  reasonable  men  learned  in 
the  law  might  differ  as  to  the  proper  determination  there- 
of, the  circuit  court  commits  no  appealable  error  in  award- 
ing a  new  trial."  In  the  case  under  consideration  the 
evidence  shows  that  the  matter  in  controversy  is  a  spring 
wagon  and  eight  sheep  sold  under  execution  levy  in  the 
open  market  at  the  price  of  fifteen  dollars  and  seventy-five 
cents  and  twenty-one  dollars,  respectively,  amounting  to 
thirty-six  dollars  and  seventy-five  cents.  The  opinions  of 
various  witnesses  was  taken  in  relation  to  the  value  of  this 
property.  They  differed  widely  in  their  estimate, — one 
placing  a  fancy  value  on  the  wagon,  as  having  belonged  to 
plaintiff's  deceased  father.  This,  of  course,  was  incom- 
petent and  improper.  The  plaintiff  was  also  permitted  to 
testify  that,  in  addition  to  the  value  thereof,  he  was  dam- 
aged to  the  amount  of  fifty  dollars.  This  w^as  also  im- 
proper evidence  to  go  to  the  jury.  The  sale,  being  fair 
and  in  the  open  market,  is  the  best  evidence  of  the  value 
of  the  property.  Sedg.  Meas.  Dam.  §  475.  This  being 
an  action  for  the  conversion  of  personal  property,  the 
measure  of  the  damages  is  the  value  of  the  property  at  the 
time  of  the  conversion,  with  interest.  Id,  §  493;  2  Tuck. 
Comm.  88.  Such  is  the  general  rule,  to  w^hich  there  may 
be  exceptions,  but  there  is  nothing  special  in  this  case  to 
take  it  from  under  this  rule.  Regarding  the  sale  value  as 
the  true  value  of  the  property,  plaintiff  was  not  entitled  to 
recover  exceeding  forty   dollars,   and  a  liberal  estimate 
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would  be  not  exceeding  sixty  dollars,  if  entitled  to  recover 
anything,  which  is  a  disputed  question  of  law  and  fact 
arising  on  the  evidence,  about  which  reasonable  men 
learned  in  the  law  might  differ.  The  jury  allowed  him 
one  hundred  dollars,  which  is  clearly  excessive,  accord- 
ing to  the  decided  preponderance  of  the  evidence,  and  was 
undoubtedly  occasioned  by  the  improper  evidence  admit- 
ted by  the  justice  as  to  the  damages  and  value  of  the 
property  heretofore  referred  to.  The  excess  is  not  suffi- 
cient to  give  this  Court  jurisdiction,  but  it  is  within  the 
jurisdiction  of  the  circuit  court.  The  circuit  court,  there- 
fore, did  not  abuse  its  discretion  in  setting  aside  the  ver- 
dict and  granting  the  defendants  a  new  trial.  The 
judgment  is  affirmed. 

Affirmed, 


CHARLESTON. 


GuiNNe:/^/.  V,  Ohio  River  R.  Co. 

Submitted  February   12,   1898— Decided  April  1,  1899. 

Railroads — Eminent  Domain — Streets  -Abuttinjs^  Lot  Oivner. 

Thoug-h  a  railroad  company  has  authority  from  a  city  to  build 
its  road  in  a  street,  yet  it  is  liable  to  an  adjoining  lot  owner  for 
damage  flowing  from  its  construction  and  operation,     (p.  153). 

NuiSANC  K — Damages —  License, 

If  a  private  nuisance  is  of  such  character  that  its  continuance 
is  necessarily  an  injury,  and  is  of  a  permanent  character,  that 
will  continue  without  change  from  any  cause  without  human 
labor,  and  dependent  for  change  on  no  contingency  of  which  the 
law  can  take  notice,  then  the  damage  is  original  and  permanent, 
and  right  of  action  at  once  exists  for  recovery  of  entire  damages, 
past  and  future;  and  one  recovery  is  a  grant  or  license   to   con- 
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tinue  the  nuisance,  and  'here  can  be  no  second  recovery  for  its 
continuance.  It  is  otherwise  where  the  damage  is  not  continu- 
ous, but  intermittent,  occasional,  or  recurrent  from  time  to  time. 

(p.  155). 

3.  Railroads — Eminent  Domain — Streets — Abutting  Lot   Owner — 

Damages. 

Where  a  railroad  company  builds  its  road  in  a  street,  and  there- 
by injures  access  to,  and  damages  a  lot  abutting  on  the  street,  such 
damage  is  original  and  permanent,  and  the  company  building 
the  road  is  liable,  but  a  company  subsequently  leasing  and  ope- 
rating the  road  is  not  liable,  therefor,     (p.  155). 

4.  Railroads — Eminent   Domain — Streets — Abutting  Lot   Owner — 

Measure  of  Datnages* 

In  ascertaining  damage  to  a  lot  from  permanent  injury  from 
the  construction  of  a  railroad  in  the  street  under  municipal 
license,  the  measure  of  damage  is  the  difference  in  the  value  of 
the  lot  immediately  before  and  immediatety  after  its  construc- 
tion,    (p   157). 

5.  Railroads — Eminent  Domain^  Streets — Measure  of  Damages, 

In  fixing  damage  to  a  mill  from  construction  of  a  railroad  in 
the  street  in  front  of  it,  increased  wholesale  trade  consequent  up- 
on increased  facility  of  shipment  from  it  by  reason  of  the  road 
may  be  set  off  against  lOvSs  of  local  retail  trade,  in  fixing  the  val- 
ue  of  the  property,     (p.  157). 

6.  Railroads — Measure  of  Damages —  Verdict. 

If  a  verdict  assessing  damages  violates  the  standard  or  meas- 
.  ure  of  damages  given  by  law,  it  is  against  law   and    should   be 
set  aside,     'p.  156). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Guinii  Bros,  against  the  Ohio  River  Railroad 
Company.  There  was  judgment  for  plaintiffs,  and  de- 
fendant brings  error. 

Reversed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Campbicll,  Holt  &  Campbell  and  Gkorge  I.    Neal,   for 
defendants  in  error. 

Brannon,  Judgk: 

This  action  of  trespass  on  the  case  was  brought  by 
Guinn  Bros,  against  the  Ohio  River  Railroad  Company  to 
recover  damages  for  injury  to  a  lot  of  land,  and  a  mill 
standing  upon  it,  consequent  uix)n  the  construction  and 
operation  of  the  Big  Sandy  Railroad  along  Second  avenue, 
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in  the  city  of  Huntington,  in  front  of  said  property.  The 
jury  found  for  the  plaintiffs  four  thousand  five  hundred 
dollars,  for  which  judgment  was  rendered,  and  the  defen- 
dant appeals. 

It  is  well  settled  in  this  State  that,  though  a  railroad 
company  has  legal  authority  to  build  a  railroad  in  a  street, 
yet,  if  the  same  work  injury  to  an  abutting  property 
owner,  he  may  recover  of  the  company  damages  therefor. 
Stewart  v.  Railroad  Co.,  38  W.  Va.  438,  (18  S.  E.  604) .  The 
case  at  once  presents  a  troublesome  question.  Is  the  Ohio 
River  Railroad  Company  liable  at  all?  The  railroad  was 
not  built  by  it,  but  by  another  corporation,  the  Lexington 
&  Big  Sandy  Railroad  Company;  but  by  lease  or  other- 
wise, it  went  into  the  hands  of  the  Ohio  River  Railroad 
Company,  which  was  operating  it  when  this  suit  was 
brought  against  it  alone.  I  need  not  discuss  liability  for 
wrongs  of  lessor  and  lessee  railroad  companies  under  the 
different  forms  of  the  question  often  arising.  Our  question 
is,  is  the  Ohio  River  Company  liable?  If  we  say  that  the  con- 
struction and  operation  of  the  road  in  front  of  the  plaintiff's 
property  is  a  private  nuisance  it  migh^  seem,  at  first 
thought,  that  the  Ohio  River  Company  would  be  liable,  on 
the  legal  principle  that  where  a  lessor  constructs  some- 
thing that  is  a  nuisance  and  the  source  of  injury,  and  leases 
his  land,  and  the  tenant  actively  continues  the  nuisance, 
both  are  liable,  and,  I  suppose^  either.  In  such  case  the 
lessor  originates,  and  the  tenant  continues,  the  wrong. 
Tayl.  Land.  &  Ten.  §  175;  Wood,  Land.  &  Ten.  §  539;  2  Hil. 
Torts,  587;  1  Jag.  Torts,  223;  Irvine  v.  Wood,  10  Am.  Rep. 
603;  Joyce  v.  Martin,  15  R.  I.  558,  (10  Atl.  620) .  See  as  to 
liability  of  lessors  and  lessees  of  railroads,  note  in  Lee  v. 
Railroad  Co.,  58  Am.  St.  Rep.  147  (s.  c.  47  Pa.  932) .  But, 
on  further  thought,  this  does  not  meet  the  peculiarity  or 
true  nature  of  this  case.  The  instant  the  Huntington  & 
Big  Sandy  Company  finished,  and  began  the  operation  of, 
this  road,  the  injury  to  the  plaintiff's  property  was  com- 
plete, and  that  injury  was  not  a  temporary  nuisance,  abat- 
able and  removable,  because  the  railroad  was  authorized 
by  the  municipal  authority  to  be  in  the  street,  and  was  not 
a  public  nuisance,  and  was  thus  a  permanent  structure, 
affecting  permanently  the  substantial  value  of  the  prop- 
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erty,  if  in  fact  it  injured  it;  and  right  of  action  at  once 
arose  to  allow  Guinn  Bros,  to  sue  the  Huntington  &  Big 
Sandy  Company,  and  recover  once  for  all  entire  damages 
for  all  future  time,  and  they  could  not  maintain  action  after 
action,  from  time  to  time,  to  recover  damages  occurring 
from  time  to  time  from  the  continued  use  of  the  railroad. 
Waits  V.  Railroad  Co.,  39  W.  Va.  1%,  (19  S.  E.  521) ;  Henry 
V.  Railroad  Co.,  40  W.  Va.  234,  242,  (21  S.  E.  863;  Smith  v. 
Railroad  Co,,  23  W.  Va.  451.  Now,  when  this  cause  of 
action  was  complete,  it  was  alone  against  the  Lexington  & 
Big  Sandy  Railroad  Company,  and  the  Ohio  River  Railroad 
Company  was  not  then  liable  to  it.  Its  subsequent  lease 
and  operation  of  the  road  would  not  make  it  liable  to  that 
action.  True,  it  continued  the  operation  of  the  cause  of 
the  injury;  but  it  did  not  assume  that  action,  and  the  in- 
jury giving  cause  of  action  was  already  done.  A  tenant  is 
not  liable  for  a  tort  done  and  completed  by  the  landlord  be- 
fore the  lease.  A  lessee  railroad  company  is  not  liable  for 
a  completed  tort  of  its  lessor  railroad  company.  3  Wood, 
R.  R.  2054;  Railway  Co,  v.  Kai^i,  35  Ind.  291.  Plainly,  if 
Guinn  Bros,  had  sued  the  Huntington  &  Big  Sandy  Com- 
pany, there  would  have  been  a  license  to  use  the  railroad 
ever  after,  and,  if  the  Ohio  River  Company  had  then  leased 
it,  it  would  not  be  liable  for  continued  operation;  and,  as 
all  it  is  guilty  of  is  continued  operation,  I  do  not  see  that 
the  fact  that  suit  was  not  brought  against  the  Huntington 
&  Big  Sandy  Company  would  make  the  Ohio  River  Com- 
pany liable,  considering  that  suit  could  have  been  brought, 
as  the  right  of  action  was  perfect.  The  construction 
of  the  road  is  the  wnmg  of  which  the  plaintiffs  com- 
plain, and  the  right  of  action  and  limitation  upon  it 
began  from  construction.  It  is  different  where  the  in- 
jury and  action  do  not  flow  from  construction,  but  from 
some  after  consequence  of  it,  working  injury  intermit- 
tently and  occasionally,  recurring  at  times  from  negligent 
contruction,  as  in  Hcnr\  v.  Railroad  Co,,  supra,  or  Dickson 
V.  Railroad  Co.,  71  Mo'.  575,  (2  Am.  &  Eng.  R.  Cas.  538), 
for  diverting  a  stream  by  an  embankment  made  in  con- 
structing a  railroad,  and  flooding  crops  from  year  to  year. 
In  that  case  the  opinion  seems  to  concede  that  where  the 
damage   is  not  occasional  and  recurrent,  but  original  and 
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permanent,  the  lessee  would  not  be  liable  for  continuing 
the  use  of  the  road.  In  Poivcrs  v.  Council  Bluffs  (Iowa) 
24  Am.  Rep.  792,  the  action  was  against  a  city,  which 
changed  the  course  of  a  stream,  but  did  not  do  so  properly, 
and  in  time  the  land  of  a  party  was  excavated  by  the  action 
of  the  water.  It  was  held  to  be  a  permanent  and  original 
damage,  and  that  action  and  limitation  began  when  the 
change  of  the  stream  was  made,  not  when  the  consequential 
injury,  the  subsequent  excavation  of  the  soil,  took  place. 
The  court  said:  "The  damage  consisted,  not  in  excavating 
the  lots,  but  in  doing  an  act  which  resulted  in  their  excava- 
tion." The  syllabus  lays  down  the  true  rule:  ''Whenever 
a  nuisance  is  of  such  a  character  that  its  continuance  is 
necessarily  an  injury,  and  it  is  of  a  permanent  character, 
that  will  continue  without  change  from  any  cause  but 
human  labor,  then  the  damage  is  an  original  damage,  and 
may  be  at  once  fully  compensated,  and  the  statute  of  limi- 
tations begins  to  run  on  an  action  for  damages."  'If  the 
Ohio  River  Company  is  liable,  when  did  the  statute  begin 
in  its  favor?  Its  participation  commenced  later  than  the 
construction.  In  Troy  v.  Railroad  Co,  (N.  H.)  55  Am. 
Rep.  177,  a  railroad  company  destroyed  a  bridge  on  a  high- 
way, and  erected  a  fence  upon  it,  and  the  town  sued;  and 
it  was  held  that  the  nuisance  was  permanent  and  damages 
for  the  whole  injury  may  be  at  once  recovered.  I  cite 
these  cases  to  show  that  similar  injuries  to  that  in  this 
case  have  been  held  original  and  permanent;  but  I  may 
relv  on  our  own  case  of  Smith  v.  Railroad  Co,^  23  W.  Va. 
451,  for  the  same  purpose,  as  it  was  a  case  of  access  to  a 
lot  injured  by  construction  of  a  railroad. 

Counsel  for  defendant  insist  that  this  is  not  a  nuisance, 
seeming  to  think  that,  if  so  regarded,  its  daily  continu- 
ance would  be  a  cause  of  action,  and  make  the  company 
liable.  If  built  in  the  street  without  authority,  the  road 
would  be  a  public  nuisance,  and,  if  injuring  the  plaintiffs, 
a  private  nuisance.  The  town  license  removed  the  case  of 
public  nuisance,  but  not  that  of  private  nuisance.  In  this 
respect  it  is  built  as  if  without  authority.  Spencer  v. 
Railroad  Co..  23  W.  Va.  406  (Syl.,  point  6).  But,  even  if 
a  nuisance,  above  cases  show  that,  if  the  damage  is  origi- 
nal and  permanent,  an  action  for  the  total  recovery,  past 
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and  future,  at  once  lies.  It  is  the  nature  of  the  injury, 
not  the  name  we  may  give  the  tort,  that  rules  the  matter. 
It  is  a  wrong  or  tort,  name  it  as  we  may.  I  do  not  see  that 
the  name  is  important.  Wood,  Nuis.  §§  865,  869.  I  have 
found  one  case  seeming  to  hold  otherwise.  Railroad  Co, 
V.  Hamblcton,  40  Ohio  St.  496,  (14  Am.  &  Eng.  R.  Cas.  126) , 
holding  the  company  raising  grade  of  track  in  the  street, 
and  the  lessee  company  afterwards  operating  it,  jointly 
liable  to  the  abutting  owner.  The  raising  the  grade  over 
the  height  licensed  by  the  council  was  treated  as  an  unau- 
thorized act,  creating  a  nuisance,  for  which  both  lessor  and 
lessee  were  liable.  There  the  lessor  was  a  defendant. 
In  this  case  it  is  not.  It  seems  to  me  unreasonable  to 
charge  the  defendant,  the  lessee  company,  with  the  whole 
damages  to  the  property.  This  suit  was  for  permanent 
injury,  and  the  verdict  covers  the  total  damage  to  the 
property  from  the  acts  of  both  companies.  If  the  defend- 
ant company  were  liable  at  all,  would  it  be  liable  beyond 
such  damages  it  wrought  while  operating  the  road?  If 
the  damages  are  separable,  it  ought  to  pay  only  such  as 
arose  during  its  use;  but  it  seems  to  me  they  are  not  sep- 
arable, and  that  the  Big  Sandy  Company  is  liable,  if  either 
is. 

There  was  evidence  to  show  that,  owing  to  the  construc- 
tion of  the  road,  the  mill  lost  some  retail  trade,  but  gained 
in  wholesale  trade,  and  that  the  gain  from  the  latter  ex- 
ceeded the  loss  from  the  former.  There  was  opinion  evi- 
dence pro  and  con  on  the  question  whether  the  value  of  the 
property  w^as  as  great  immediately  after  as  immediately 
before  the  construction  of  the  railroad.  The  property  was 
used  solely  for  mill  purposes.  The  evidence  of  actual  re- 
/  ceipts  would  seem  to  be  a  more  reliable  gauge  of  value  than 
mere  opinion.  The  verdict  of  the  jury  has  given  me  the 
chief  trouble  in  the  case;  but,  on  further  consideration,  I 
think  the  verdict  is  contrary  to  the  measure  or  standard  of 
damages  set  up  by  law,  and  it  cannot  stand.  Where  a  ver- 
dict depends  upon  the  weight  of  evidence  and  deductions 
therefrom,  or  credit  of  witnesses,  it  is  entitled  to  great 
weight,  and  cannot  be  set  aside,  unless  very  plainly  wrong; 
but  where  it  violates  the  measure  of  damages  fixed  by  law, 
on  facts  conceded  or  plainly  appearing,  it  is  set  aside  be- 
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cause  it  is  contrary  to  law.  Now,  the  measure  of  damages 
is,  in  such  a  case  as  this,  fixed  by  law.  If  the  property, 
for  the  purposes  for  which  it  is  used,  is  worth  as  much  im- 
mediately after  as  immediately  before  the  construction  of 
the  railroad,  no  recovery  can  be  had.  If  worth  less,  the 
diflFerence  between  its  former  and  its  depreciated  value  is 
the  measure.  Stewart  w.  Railroad  Co.^  38  W.  Va.  438,  (18 
S.  E.  604)  Rowew.  Pulp  Co.,  42  W.  Va.  551,  (26  S.  E.  320) ; 
Board  of  Education  v.  Kanawha  &  M.  Railroad  Co.,  44  W. 
Va  71.,  (29  S.  E.  503;  Blair  s.  City  of  Chai  lesion,  43  W.  Va. 
62,  (26  S.  E.  341) ;  Railroad  Co.  v.  Tyler,  36  Ark.  205  (de- 
stroying a  mill  race  in  building  road  without  leave) .  I 
would  incline  to  think  that  benefits  arising  from  enhanced 
facility  of  transportation,  or  access  to  mill,  causing  addi- 
tional trade,  would  be  a  general,  not  special,  benefit,  and 
not  chargeable  to  the  party,  as  it  would  not  be  in  condem- 
nation cases  (3  Sedg.  Dam.  §  1229;  Mills,  Em.  Dom.  §  152) 
as  in  condemnation  you  ascertain  damages  to  the  residue, 
not  charging  general  benefits,  and  in  an  action  for  conse- 
quential damages  you  ascertain  the  same  thing, — damages 
to  the  land.  The  man  specially  damaged  gets  nothing,  be- 
cause the  general  benefit  from  the  improvement  overbal- 
ances the  injury,  and  his  neighbor  not  at  all  damaged  is  the 
same.  One  pays  for  the  other's  benefit.  I  admit,  how- 
ever, that  the  law  is  not  such  in  cases  of  change  of  grade 
of  street  and  actions  for  consequential  injury  to  abutting 
property.  The  plaintiff's  own  evidence  showed  that  his 
increased  wholesale  trade  oversized  loss  in  retail  trade, 
and,  as  the  property  was  used  only  for  milling  I,  cannot 
see  how,  on  the  whole,  there  was  injury;  and  I  conclude 
that  the  verdict,  in  law,  violates  the  proper  standard  of 
damage.  Reversed,  verdict  set  aside,  new  trial  granted, 
and  cause  remanded. 

Reversed. 
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CHARLESTON. 

Hyskll  v.  Sterijng  Coal  &  Manufacturing  Co. 

Submitted  January  16,  \899— Decided  April  1,  1899. 

1 .  Appeal — Review  on  Appeal—  Finding  of  Cou rt 

The  finding"  of  a  circuit  court  as  to  facts  submitted  to  it  in  lieu 
of  a  jury  will  be  given  the  same  weight  in  this  Court  as  the  ver- 
dict of  a  jury,  and  will  not  be  disturbed  unless  the  evidenceplain- 
ly  and  decidedly  preponderates  against  it.  All  doubtful  ques- 
tions will  be  resolved  in  its  favor,     (p  160). 

2.  Appeal — Revieiv  on  Appeal — Demurrer  to  Evidence — Finding  of 

Court, 

Judgments  on  the  verdict  of  a  jury,  on  demurrer  to  evidence  in 
favor  of  the  demurree  and  the  finding  of  a  circuit  court  in  lieu  of 
a  jury  waived,  are  governed  bj' the  same  principles,  and  entitled 
to  equal  respect  in  this  Court,  and  they  will  not  be  rever.sed  unless 
they  are  plainly  contrary  to  the  decided  preponderance  of  the  ev- 
idence,    (p.  159,  160). 

3.  Quantum  Meruit — Contracts    - 

-  A  mechanic  who  contracts  to  put  a  tin  roof  on  a  dwelling  house 
at  so  much  per  square,  if  such  house  is  consumed  by  fire  before 
such  roof  is  completed,  without  his  fault,  is  entitled  to  recover  on 
quantum  meruit  for  the  work  done  under  the  contract.  Such  a 
contract  is  not  one  of  risk  or  hazard,  and  the  contractor  is  not 
an  insurer  of  the  property  against  de.struction  from  fire,  storms? 
or  other  causes,     (p.  161, 162). 

Error  to  Circuit  Court,  Mason  County. 

Action  by  Sardine  M.  Hysell  ag-ainst  the  Sterling  Coal 
&  Manufacturing-  Company.  Judg-raent  for  plaintiff.  De- 
foji^dant  brings  error. 

Affirmed. 

H.  K.  Howard,  for  plaintiff  in  error. 
John  U.  Myers,  for  defendant  in  error. 
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Dent,  President: 

In  the  case  of  Sardine  M.  Hysell,  plaintiflE,  against  the 
Sterling  Coal  &  Manufacturing  Company,  defendant,  from 
the  circuit  court  of  Mason  County, — being  a  writ  of  error 
from  a  judgment  virtually  in  aflSrmance  of  the  judgment  of 
a  justice  on  the  verdict  of  a  jury  for  the  sum  of  two  hun- 
dred and  fortv-seven  dollars  and  fiftv  cents, — the  defen- 
dant  relies  on  two  objections  to  the  judgment,  to-wit:  (1) 
The  building  was  damaged  through  the  negligence  of  ap- 
pellee's employe  and  servant;  (2)  the  contract  was  an  en- 
tire one,  and  the  work  was  incomplete  when  the  building 
was  destroyed,  and  which  destruction  was  without  fault  of 
the  appellant,  and  therefore  the  appellee  was  not  entitled 
to  recover."  These  are  given  in  the  language  of  defen- 
dant s  counsel.  The  first  is  a  disputed  question  of  fact, 
depending  on  the  evidence.  The  plaintifiF  was  employed 
to  roof  a  dwelling  house  belonging  to  the  defendant,  at  the 
rate  of  five  dollars  per  square,  completed  by  painting. 
When  the  work  was  almost  done,  and  while  plaintiff's  man 
was  working  thereon,  th^  house  caught  fire  and  was  en- 
tirely destroyed.  There  is  some  evidence  tending  to  show 
that  the  fire  was  occasioned  by  the  overturning  of  the  tin- 
ner's charcoal  furnace  or  firepot  by  a  strong  gust  of  wind. 
The  man  in  charge  of  the  work  gathered  up  the  furnace 
and  all  the  charcoal  he  could  find,  but  it  is  certainly  within 
the  bounds  of  probabilitj  that  some  of  the  charcoal  may 
have  been  carried  by  the  wind  or  fallen  into  crevices 
through  the  exposed  roof,  and,  after  smouldering  awhile, 
burst  into  a  consuming  fire.  This,  however,  is  a  mere 
matter  of  conjecture;  and  the  jury,  the  justice,  and  the  cir- 
cuit court  heard  the  evidence  presented  to  them,  and  have 
absolved  the  plaintiff  from  the  charge  of  negligence.  In 
the  case  of  Lewis  v.  Alkire,  32  W.  Va.  504,  (9  S.  E.  890) ,  it 
is  held  that:  *'Where  a  case  is  tried  bv  the  court  in  lieu  of 
a  jury,  the  appellate  court  must  regard  the  case  as  upon  a 
demurrer  to  the  evidence."  Board  w.  Parsons^  24  W.  Va. 
551;  Black  v.  Thomas,  21  W.  Va.  709;  ClaJJin  v.  Steenbock, 
18  Grat.  842.  In  the  case  of  Garrett  v.  Ramsey,  26  W.  Va. 
345:  "The  evidence  on  a  demurrer  to  evidence  must  be 
interpreted  most  benignly  in  favor  of  the  demuree,  so  that 
he  may  have  all  the   benefit  which  might  have  resulted 
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from  the  decision  of  the  case  by  a  jury,  the  proper  forum, 
from  which   the  decision  has  been  withdrawn   b}-  the  de- 
murrant."    ''A  verdict  ought  not  to  be  set  aside  by  this 
Court  as  contrary  to  the  evidence,  where  the  evidence   is 
conflicting",  unless  it  manifestly  appears  plainly  against  the 
clear  and  decided  preponderance  of  evidence."     Gilmer  v. 
Stdensiricker,  42  W.  Va.  52,  (24  S.  E.  566);  Akers  v.   De- 
Witt,  41  W.  Va.  229,  (23  S.  E.  669) ;  Johnson  v.  Burns,  39  W. 
Va.   658,  (20  S.  E.  686) .     On  a  demurrer  to  evidence  the 
same  rule  is  established.      Talbott  v.  Railway   Co,,  24  W. 
Va.   560,  (26  S.  E.  311) ;  Maple  v.  John,  42  W.  Va.  30,  (24 
S.  E.  608) .     *'If  the  evidence  is  such  that,  if  there  were  a 
verdict  in  favor  of  the  demuree,  the  court  ought  not  to  set 
it  aside,  then,  on  the  demurrer  to  the  evidence,  the  court 
ought  to  give  judgment  against  the   demurrant."     Gtinn 
v.  Railroad  Co.,  42  W.  Va.  681,  (26  S.  E.  546) .     From  these 
authorities  it  is  clear  that  a  demurrer  to  evidence,  in  so  far 
as  the  demuree  is  concerned,  and  a  motion  to  set  aside  the 
verdict  of  a  jury  as  contrary  to  the  evidence,  rest  on  pre- 
cisely the  same  principles;  and  the  same  may  be  said  of  the 
judgment  of  the  circuit  court,  to  whom  the  facts  are  sub- 
mitted in  lieu  of  a  jury.     In  either  case  the  evidence  must 
plainly  preponderate  against  the  conclusion   reached,  or 
the  same  will  not  be  disturbed.     By  submitting  the  issue 
to  the  circuit  court,  a  jury  was  waived.;  and   the  finding  of 
the  court  on  the  facts  takes  the  place  of  a  verdict,  and 
must  be  regarded   in  this  Court  as  of  equal  weight.     Such 
being  the  law,  this  Court  cannot  disturb  the  judgment  for 
the  negligence  alleged;  for  that  question  is  conclusively 
put  to  rest  by  the  finding  of  the  circuit  court.     This  Court 
cannot  say  that  the  evidence  plainly  preponderates  against 
such  finding,  but  it  is  a  matter  left  wholly  to  inferences, 
about  which  reasonable  men  might  differ. 

The  first  point  being  settled  in  favor  of  the  plaintiff  ren- 
ders the  second  point  maintained  by  the  defendant  equally 
untenable.  The  building  having  been  destroyed  without 
negligence  on  the  part  of  the  plaintiff,  he  is  entitled  to  re- 
cover on  a  qtcantmn  meruit  for  work  and  labor  performed 
and  material  furnished.  And  this  because,  being  pre- 
vented by  no  fault  of  his  own  from  completing  the  con- 
tract, he  has  the  right  to  treat  it  as  rescinded.     7  Am.  & 
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Eng-.  Enc.  Law  (2d  Ed.)  152.  The  suit  is  therefore  not 
on  the  contract,  but  as  though  there  was  none  but  an  im- 
plied contract  to  pay  what  the  services  rendered  were 
reasonably  worthj  The  recission  is  the  fault  of  the  defen- 
dant, in  not  making  it  possible  for  the  plaintiff  to  carry  out 
or  complete  his  contract,  and  it  is  not  excused  therefrom 
by  reason  of  the  building  being  consumed  by  tire.  In  10 
Am.  &  Eng.  Enc.  Law,  178,  the  law  is  stated  to  be:  '*It 
a  contract  be  made  to  do  work  on  a  building  already  in 
existence,  whether  by  way  of  repairs  or  alteration,  o  r  for 
work  which  only  forms  a  part  of  a  new  building,  the  de- 
struction of  the  building  before  completion  excuses  the 
contractor  from  the  performance  of  his  contract,  and  he  is 
entitled  to  the  value  of  any  work  that  may  have  been  dcme 
at  the  time  of  the  destruction."  Especially  has  this  been 
held  to  be  the  law  where  the  owner  has  the  building  in- 
sured for  his  benefit.  Cookv,  Mcdihc^  53  Wis.  250,  (^10 
N.  W.  507).  Entire  contracts  are  divisible  into  two 
classes — , those  in  which  the  risk  of  completion  is  assumed, 
and  those  in  which  it  is  not.  In  the  former  the  contractor 
is  to  some  extent  an  insurer,  and  in  fixing  compensation 
he  takes  into  account  the  risks  to  be  encountered,  while  in 
the  latter  nothing  is  had  in  contemplation  but  a  fair  com- 
pensation for  the  material  furnished  and  labor  performed, 
without  regard  to  attendant  risks.  If  in  the  present  case 
the  building  had  been  in  dangerous  proximity  to  tire,  and 
liable  to  be  consumed  at  any  time,  and  the  plaintiff  had 
been  aware  of  this,  and  agreed,  for  a  given  price,  more 
than  the  ordinary  charge  for  such  work,  to  assume  the 
risk  and  put  on  the  roof,  he  could  not  recover.  The  law 
relied  on  by  defendant  applies  in  such  case  but  not  the 
one  under  consideration.  Ciiihhcri  v.  Knhn,  31  Am.  Dec. 
518;  Winstead  v.  Reid,  57  Am.  Dec.  571.  This  case  is  f ullv 
covered  and  governed  by  dark  v.  Frank/in^  34  Va.,  where 
it  is  held  that:  "Upon  one  entire  contract  to  perform  car- 
penter's work,  the  carpenter  is  entitled  to  recover  the 
price  of  the  work  actually  done,  though  the  whole  is  not 
completed,  if  the  employer  either  prevents  him  from  com- 
pleting the  whole,  or  refuses  to  permit  him  to  complete  it 
except  on  such  conditions  as  he  has  no  right  to  impose. 

And,  if  the  work  partly  done   is  destroyed  by  accident  or 
11 
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act  of  God, — much  more,  in  consequence  of  the  employer's 
own  negligence, — the  employer  has  no  right  to  insist  that 
the  carpenter  shall  bear  the  loss."  On  page  9  Judge 
Tucker  says:  *'That  there  was  an  express  contract  or 
engagement  on  the  part  of  Franklin  to  take  the  hazard  of 
destruction  by  fire  or  tempest  is  not  pretended.  Was 
such  engagement  implied?  I  think  not.  If  the  builder 
had  undertaken  to  furnish  the  materials  and  to  build  the 
house,  out  and  out,  for  a  gross  or  lumping  sum,  there 
might  be  more  reason  for  the  suggestion  that  this  was  a 
contract  of  hazard.  We  might  suspect  that  the  gross  sum 
agreed  for  covered,  perhaps,  the  hazard  which  the  builder 
might  be  supposed  to  have  taken  upon  himself  from  the 
form  of  the  contract.  But  here  is  a  contract  by  the  meas- 
urement,— by  the  piece;  a  contract  for  the  mere  compen- 
sation usually  allowed  for  labor  and  skill  bestowed. 
There  is  no  room  to  imply  that  a  premium  was  given  for 
the  risk,  and  therefore  there  is  no  room  to  imply  insurance 
or  agreement  to  abide  the  risk.  If  we  could  imply  it,  the 
hazard,  instead  of  diminishing,  would  increase,  possibly  in 
the  ratio  that  the  builder  had  fulfilled  his  undertaking; 
for  he  would  be  liable  until  the  last  nail  was  driven  into  the 
building,  and  this,  too,  without  receiving  any  consideration 
for  the  implied  contract  of  assurance. "  This  very  language 
applies  to  the  case  under  consideration.  The  plainiff  agreed 
to  put  a  tin  roof  on  defendant's  house  at  five  dollars  per 
square.  As  the  work  progressed,  it  became  the  defen- 
dant's property.  Every  square  of  tin,  as  it  w^as  laid  and 
soldered,  became  a  fixed  part  of  the  building, — by  the  skill 
and  industry  of  the  workman,  ceased  to  be  the  property 
of  the  plaintiff,  and  became  exclusively  the  defendant's. 
When  the  house  burned,  the  roof,  which  as  a  part  of  it,  in 
so  far  as  completed,  burned  with  it.  It  belonged  to  him, 
and  the  owner  must  bear  the  loss.  The  plaintiff  was  not 
an  insurer,  and  received  nothing  for  the  risks;  but  the  evi- 
dence shows  that  the  defendant  had  the  building,  includ- 
ing the  roof,  insured  for  its  benefit.  Why,  then,  should  it 
make  the  mechanic  lose  his  labor  and  material,  for  which 
it  receives  pay  from  the  insurance  company? 

The  conclusion  reached  renders  it  unnecessary  to  con- 
sider the  numerous  points  raised  by  plaintiff's  counsel  in  his 
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voluminous  brief,  but  he  can  preserve  them  for  some  other 
case,  in  which  they  may  be  needed.  Carskafiou  v.  Minke^ 
26  W.  Va.  729.  The  judgment  appears  to  be  plainly  right, 
and  is  affirmed. 

Affirmed. 


CHARLESTON. 


JusTiCK  ct  ill.  V.  Lawson  c/  uL 

Submitted  February  6,  1899— Decided  April  1,  1899. 

Partition — Evidence — Possession 

A  voluntary  partition,  not  evidenced  by  writing-,  in  order  to  de- 
feat a  rig^ht  to  such  partition  under  the  law,  must  be  clearly 
proven -and  must  be  followed  by  actual  possession  in  severalty 
of  the  several  parcels,  pursuant  to  such  voluntary  partition. 
Patterson  v.  Martin,  33  W.  Va,  494.     (178). 

Co-T  E  N  AN OY — Possession — Adverse  Possess ic n . 

A  tenant  in  common,  out  of  possession  has  a  right  to  rely  upon 
the  possession  of  his  co-tenant,  as  one  held  according  to  the  title, 
and  for  the  benefit  of  all  interested,  until  some  action  is  taken  by 
the  other  evidencing"  an  intention  to  assert  adverse  and  hostile 
claim,     (p.  178). 

Co-T  EN  AN  c  Y —  Adverse  Possession — Ousien 

One  tenant  in  common  may  oust  his  co-tenant,  and  hold  in  sev- 
eralty, but  a  silent  possession,  unaccompanied  with  any  action 
amounting-  to  an  ouster,  or  giving  notice  to  the  co-tenant  that  his 
possession  is  adverse,  cannot  be  construed  into  an  adverse 
possession     (p.  179). 

Co-T  EN  A  N  c  Y — Adverse  Possess  ion — Disseisin . 

It  is  the  intention  of  the  tenant  or  parcener  in  p)ossession  to 
hold  the  common  property  in  severalty  and  exclusively  as  his 
own,  with  notice  or  knowledge  to  his  co-tenants  of  such  intention 
that  constitutes  the  diss'-isin      (p.  179). 
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Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  John  Justice  and  others  against  K.  B.  Lawson 
and  others.  A  decree  was  rendered,  from  which  defend- 
ants appeal. 

Affirmed, 

H.  K.  Shumate,  for  appellants, 

Vinson  &  Thompson,  for  appellees. 

McWhorter,  Judge: 

Peter  Dingess,  Sr.,  a  resident  of  Logan  County,  died  in- 
testate about  the  year  1829,  leaving  surviving  him  nine 
children,  heirs  at  law, — John  Dingess,  Guy  Dingess, 
Charles  Dingess,  William  A.  Dingess,  Polly  Dmgess,  who 
intermarried  with  Lewis  Lawson,  Matilda  Dingess,  who 
intermarried  with  James  Lawson,  Yantes  Dingess,  who  in- 
termarried wnth  Charles  A.  Smoot,  Minerva  Dingess,  who 
intermarried  with  W.  W.  MacDonald,  Harriet  Dingess, 
who  intermarried  with  John  Justice.  Said  Peter  died 
seised  and  possessed  of  numerous  tracts  of  land  in  his 
county,  including  a  tract  of  one  hundred  and  forty  acres, 
which  he  held  by  grant  from  the  commonwealth,  dated 
26th  September,  1827,  which  tract  is  situate  on  Main 
Laurel  Fork  of  Tw  elve  Pole  creek.  About  the  year  1842, 
William  A.  Dingess,  one  of  the  nine  children  of  the  said 
Peter,went  upon  the  tract,  built  himself  a  house  and  made 
other  improvements  upon  it  and  continued  to  live  upon  it 
until  about  the  year  1888.  No  formal  partition  was  ever 
made  of  the  lands  left  by  Peter  among  his  said  children. 
On  the  19th  day  of  July,  1859,  said  William  A.  Dingess  con- 
veyed said  tract  of  one  hundred  and  fortv  acres  with  two 
other  small  tracts,  to  James  A.  Nighbert,  in  trust  to  se- 
cure a  debt  therein  mentioned  of  one  thousand  four  hun- 
dred and  two  dollars  and  fifty-nine  cents  to  Anthony  Law- 
son.  Afterwards,  on  the  28th  of  April,  1880,  William  A. 
Dingess  executed  another  deed  of  trust  to  the  same  trustee 
on  the  same  tracts  and  also  another  tract  of  one  hundred 
and  thirty  acres  of  land,  to  secure  to  Anthony  Lawson  a 
note  for  two  thousand  dollars;  and  afterwards,  in  1885, 
said  trustee  sold  said  tract  of  one  hundred  and  forty  acres 
of  land  under  said  last-mentioned  deed  of  trust,  and  the 
same  was  purchased   by  Robert  M.  Lawson,  the  executor 
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of  said  Anthony  Lawson,  at  the  price  of  eight  hundred  dol- 
lars. On  the  19th  day  of  August,  1846,  a  deed  was  pre- 
pared mentioning  John  Dingess.  Jr.,  and  Sarah,  his  wife, 
Guy  Dingess,  and  Rebecca,  his  wife,  Charles  A.  Smoot, 
and  Juliantes,  his  wife,  Lewis  B.  Lawson,  and  Polly,  his 
wife,  James  Lawson,  and  Matilda,  his  wife,  Minerva  A. 
Dingess,  Harriet  Dingess,  and  Charles  F.  Dingess  as 
grantees,^  and  conveying  said  tract  of  one  hundred  and 
forty  acres  to  William  A.  Dingess.  This  deed  was  signed 
and  acknowledged  only  by  James  Law^son,  Guy  Dingess, 
C.  A.  Smoot,  and  John  Dingess,  and,  as  to  them,  recorded. 
At  rules  held  in  the  clerk's  office  of  the  circuit  court  of 
Logan  County  on  the  first  Monday  in  September,  1891, 
Allen  Dingess,  John  Justice,  James  A.  Justice,  Charles 
Justice,  Sarah  McDonald,  Mary  Mullins,  Mary  Perry,  Guy 
Lawson,  Anthony  Lawson,  Jr.,  Emily  Lawson,  May  Belle 
Lawson  and  Edward  Lawson — the  last  two  infants, 
suing  by  Emily  Lawson  their  next  friend, — plaintiffs, 
filed  their  bill  in  chancery  against  R.  B.  Lawson  and 
others  for  the  purpose  of  partitioning  among  the  heirs  at 
law  and  those  entitled  thereto  the  said  tract  of  one  hun- 
dred and  forty  acres  of  land,  alleging  that  to  divide  the  said 
tract  into  nine  parts  would  greatly  injure  the  value  of  it, 
and  praying  that  the  same  be  sold,  and  the  proceeds  dis- 
tributed to  the  parties  entitled  thereto,  or  for  partition  if 
it  could  be  conveniently  made,  and  for  general  relief.  The 
bill  sets  up  the  said  deed  of  August  19,  1846,  as  conveying 
to  W.  A.  Dingess  the  one-ninth  interest  of  each  John  Din- 
gess and  Guy  Dingess;  also  the  trust  deed  of  April  28, 
1880,  given  on  said  tract  to  James  A.  Nighbert,  trustee, 
to  secure  a  debt  to  Anthony  Lawscm,  and  alleging  the  sale 
by  Nighbert  under  said  deed  of  trust  of  three-ninths 
thereof,  and  the  purchase  by  Anthony  Lawson;  that  said 
William  A.  Dingess  only  owned  one-ninth  in  his  own  right 
as  heir  at  law  of  his  father,  and  the  two-ninths  by  pur- 
chasing from  his  brothers  John  and  Guy;  and  that  by  said 
deed  of  trust  he  onlv  conveved  the  said  three-ninths  to 
Nighbert,  trustee,  he  having  no  authority,  either  express 
or  implied,  to  convey  the  six-ninths  which  was  owned  by 
the  other  brothers  and  sisters;  and  charging  that  Anthony 
Lawson  had  died,  leaving  surviving  him  R.  B.  Lawson, 
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Robert  Lawson,  Roxalina  Y.  Cooper,  wife  of  William 
Cooper,  and  Elizabeth  Leahman,  who  are  entitled  to  the 
said  undivided  three-ninths  of  said  tract  by  virtue  of  the 
purchase  by  their  father  under  the  trust  sale.  The  bill 
proceeds  to  allege  who  the  parties  are  entitled  to  the 
other  six-ninths  of  said  tracts,  and  prays  for  partition  or 
sale.  Defendants  R.  B.  Lawson  and  others  appeared,  and 
filed  their  demurrer,  which,  being  heard,  was  overruled 
and  the  defendants  ordered  to  answer  by  the  next  term. 
On  the  28th  day  of  April,  1892,  the  death  of  plaintiff  Allen 
Dingess  was  suggested;  that  he  left  his  -wife,  Mary  Din- 
gess,  his  sole  devisee  and  distributee;  and  the  case  was 
revived  in  her  name,  and  the  case  was  ordered  to  proceed 
in  the  name  and  style  of  "Mary  Dingess  and  Others  vs. 
R.  B.  Lawson  and  Others,"  and  by  consent  of  parties  the 
defendant  Robert  M.  Lawson,  sued  as  Robert  Lawson,  at 
his  request,  was  made  a  party  defendant  in  his  own  right 
and  as  executor  of  the  last  will  and  testament  of  Anthony 
Lawson,  deceased;  and  the  said  defendants  Lawson  filed 
their  joint  and  several  answers  to  plaintiff's  bill,  to  which 
plaintiffs  replied  generally.  The  answer  denied  that 
Peter  Dingess,  Sr.,  ever  had  title  to  said  one  hundred  and 
forty  acres  of  land,  or  that  the  commonwealth  granted  it 
to  him;  denied  that  the  plaintiffs,  or  either  of  them,  ever 
had  title  to  said  tract.  It  admits  the  execution  by  Wil- 
liam A.  Dingess  of  the  deed  of  trust  of  April  28,  1880,  but 
denies  the  sale  thereunder  of  August  1,  1889,  by  the  trus- 
tee, or  that  Anthony  Lawson  became  the  purchaser  at  such 
sale;  and  avers  that  at  the  date  of  the  execution  of  said 
trust  deed  William  A.  Dingess  was  in  the  actual  and  sole 
possession  and  occupancy  of  the  said  tract  of  one  hundred 
and  forty  acres,  claiming  it  as  his  own,  and  had  been  so  in 
possession  and  occupancy  of  it  for  about  forty  years,  and 
that  for  all  those  years  said  tract  had  been  charged  on  the 
land  books  of  Logan  County  in  the  name  of  W.  A.  Dingess, 
alone,  with  the  taxes  assessed  thereon,  and  such  taxes 
paid  by  him  alone;  that  said  Robert  M.  Lawson  was  duly 
qualified  as  executor  of  Anthony  Lawson,  deceased;  that 
Trustee  Nighbert  did  sell,  under  and  by  virtue  of  said 
deed  of  trust,  said  one  hundred  and  fortv  acres  of  land,  on 
the  5th  day  of  October,   1885,  at  which  sale  said  Robert 
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M.  Lawson,  as  the  executor  of  the  last  will  and  testament 
of  the  said  Anthony  Lawson,  deceased,  being  the  highest 
bidder,  did  become  the  purchaser  at  the  price  of  eight 
hundred  dollars  for  the  benefit  of  the  devisees  mentioned 
in  the  will  of  said  Anthony,  and  that  on  the  25th  day  of 
April,  1892,  the  said  Nighbert,  trustee,  executed  and  de- 
livered to  said  executor  a  deed  for  the  said  one  hundred 
and  forty  acres  of  land,  and  filed  said  deed  as  "Exhibit 
J.  A.  N."  with  the  answer;  avers  that  said  land  was  never 
entered  on  the  land  books  and  charged  with  taxes  in  the 
name  of  plaintiffs,  or  any  of  them,  or  in  the  name  or  names 
of  any  person  or  persons  under  whom  they,  or  any  of 
them,  claim  title,  and  avers  forfeiture  for  non-entry,  and  that 
the  title  so  forfeited  vested  in  said  William  A.  Dingess, 
who  was  in  actual  possession  and  occupancy  of  the  tract, 
and  paying  the  taxes  thereon  for  each  and  every  year  since 
the  creation  of  the  State  of  West  Virginia,  and  avers  that 
the  devisees  of  Anthony  Lawson  were  the  true  owners  of 
said  tract  of  one  hundred  and  forty  acres,  both  in  law  and 
equity;  avers  that  plaintiff's  claim  is  stale,  and  barred  by 
lapse  of  time,  if  it  ever  had  an  existence  legal  or  equitable; 
that  plaintiffs,  as  well  as  those  under  whom  they  claim  the 
land,  had  been  guilty  of  laches  in  the  prosecution  of  their 
claim,  and  for  that  reason  are  barred  of  their  relief  in  this 
suit;  denies  that  said  tract  is  not  susceptible  of  division, 
and  avers  that  if  the  claim  of  plaintiffs,  or  of  any  of  them, 
set  up  to  a  part  of  said  land,  be  sustained,  the  said  land  is 
clearly  susceptible  of  division.  And  defendant  Nighbert 
denies  that  he  has  any  interest  in  the  subject-matter  of 
the  suit,  and  asks  to  be  dismissed  therefrom.  On  the  25th 
day  of  October  1892,  the  case  again  came  on  to  be  heard, 
and,  it  appearing  from  a  copy  of  an  order  of  the  county  court 
of  Logan  County  that  it  refused  to  probate  the  writing 
purporting  to  be  the  last  will  and  testament  of  Allen  Din- 
gess making  Mary,  his  wife,  sole  devisee,  therefore  the 
decretal  order  made  on  the  28th  day  of  April,  1892,  reviv- 
ing this  case  in  the  name  of  Mary  Dingess  as  party  plain- 
tiff was  set  aside,  and  the  cause  ordered  to  be  prosecuted 
to  a  final  decree  by  the  surviving  plaintiffs  named  in  the 
bill,  with  the  same  effect,  in  all  respects,  as  if  said  Allen 
Dingess  had  not  died;  and,  the  said  Mary  having  an   inter- 
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to  rules  to  perfect  an  imperfect  bill  so  that  a  proper  de- 
fense could  be  made  thereunder  by  these  defendants." 
They  admit  (what  they  denied  in  their  former  answer  to 
original  bill)  that  Peter  Dingess,  Sr.,  died  seised  of  a  tract 
of  one  hundred  and  forty  acres  of  land,  and  that  it  was 
granted  to  him  by  the  commonwealth  of  Virginia,  as  shown 
by  "Exhibit  A."  Copy  of  patent  jfiled  with  original  bill 
aver  that  on  the  5th  day  of  July,  1841,  some  ten  or  twelve 
years  after  the  death  of  Peter  Dingess,  Sr.,  his  children 
and  heirs  at  law  entered  into  an  agreement  to  divide  and 
partition  among  themselves  the  land  of  which  said  Peter 
died  seised,  alid  in  accordance  with  said  agreement  they 
divided  and  partitioned  among  themsevles  the  said  lands, 
of  which  the  said  one  hundred  and  fortv-acre  tract  was  in 
said  partition  allotted  to  William  A.  Dingess,  and  received 
by  him  as  part  of  his  share;  and  in  support  of  their  con- 
tention file  as  an  exhibit  with  their  answer  a  copy  of  a  deed 
from  William  A.  Dingess  and  John  Dingess,  as  grantees, 
to  *'Guy  Dingess  and  others,  their  brothers  and  sisters, 
heirs  of  Peter  Dingess,  deceased,"  grantees,  which  deed 
bears  date  July  5,  1841,  and  recites:  *'That  whereas,  the 
said  Peter  Dingess,  in  his  lifetime,  conveyed  to  the  said 
parties  of  the  first  part  100  acres  of  land  adjoining  Island 
tract,  part  of  170  acres  survey,  by  deed  of  record  in  the 
county  of  Logan,  and  other  arrangements  being  made  be- 
tween said  heirs:  Now,  in  consideration  of  SlOO.  to  them 
in  hand  paid  by  the  said  heirs  to  the  said  William  A.  and 
John  Dingess,  they  have  bargained,  sold,  relinquished, 
and  by  these  presents  do  forever  relinquish,  to  the  said 
parties  of  the  second  part,  all  right,  title,  and  interest 
which  they  severally  acquired  under  said  deed  so  made  by 
said  Peter  Dingess  in  and  to  said  100  acres  of  land  and  the 
appurtenances;  to  have  and  to  hold  unto  said  parties  of  the 
second  part,  and  their  heirs  and  assigns,  forever,  free 
from  the  claim  of  said  William  A.  and  John  Dingess  and 
their  heirs  and  assigns  forever."  The  answer  avers: 
That  under  said  partition  William  A.  Dingess  went  upon 
said  one  hundred  and  forty  acres,  which  was  then  wholly 
uncultivated,  and  improved  the  same,  as  before  averred  in 
former  answei.  That,  after  three  or  four  years  of  such 
occupancy  by  ^aid  William  A.   Dingess,  and  after  he  had 
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made  some  improvements  on  said  land,  '*a  dissatisfaction 
arose  on  said  parol  partition,  and  the  said  Wililam  A.  Din- 
g'ess,  to  quiet  his  claim  and  title  and  to  preserve  his  labor 
spent  upon  said  tract,  purchased  said  tract  of  land  of  his 
brothers  and  sisters,  and  wholly  paid  for  the  same,  and 
on  the  19th  day  of  Aug*ust,  1846,  his  brothers  Guy  and 
John  conveyed  to  him  their  interest  in  said  tract  of  land 
and  his  brothers-in-law  James  Lawson  and  C.  A.  Smoot 
also  united  in  said  convevance,  and  the  remainder  of  said 
heirs  agreed  to  so  unite.  A  copy  of  said  conveyance  is 
filed  with  plaintiff's  bill.  Under  said  purchase  the  said 
William  A.  Dingess  continued  from  that  time  until  about 
five  years  agro  in  the  continuous,  actual,  open,  notorious 
possession  of  said  tract  adverse  to  his  brothers  and  sis- 
ters," continuing  to  improve  the  same,  taking  all  the 
profits  to  himself,  etc.  That  after  about  thirteen  years 
of  such  possession  said  William  A.  Dingess  became  in- 
debted to  Anthony  Lawson,  Sr.,  and,  for  the  purpose  of 
securing  him  in  said  debt,  on  the  19th  of  July,  1859,  exe- 
cuted to  James  A.  Nighbert  a  deed  of  trust  on  said  tract 
of  one  hundred  and  forty  acres,  claiming  to  be  the  owner 
thereof,  and  in  said  trust  deed  warranting  generally  the 
title  thereto;  and  exhibit  a  copy  of  said  trust  deed,  which 
was  duly  recorded;  deny  that  at  the  sale  under  the  sec- 
ond deed  of  trust  by  trustee  Nighbert  he  sold  only  the 
three-ninths,  or  that  Anthony  Lawson  purchased,  but 
aver  that,  when  sold,  the  whole  was  sold,  and  purchased 
by  Robert  M.  Lawson,  the  executor  of  Anthony,  at  the 
price  of  eight  hundred  dollars.  Defendants  do  not  deny, 
in  their  answer,  the  purchase,  since  the  institution  of  this 
suit,  by  the  trustees  who  are  made  plaintiffs  in  the 
amended  bill  of  the  various  interests  set  out  in  the 
amended  bill.  They  deny  that  William  A.  Dingess,  by 
the  said  deeds  of  trust,  only  conveyed  three-ninths  of  the 
one  hundred  and  forty-acre  tract,  but  aver  that  he  con- 
veyed the  whole  tract;  and  again  plead  that  plaintiffs' 
claim,  if  any  they  have,  is  stale,  and  that  they  are  guilty  of 
laches  in  prosecuting  it;  and  deny  that  Exhibit  No.  1  is  a 
correct  statement  of  the  quantity  of  lands  each  party 
would  be  entitled  to  if  plaintiffs'  claims  were  well  founded. 
To  which  answer  plaintiffs  replied  generally,   and  gave 
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notice  that  thev  would  ask  a  submission  for  final  decree  at 
the  next  term  of  the  court. 

Depositions  were  taken  and  filed  on  behalf  of  both  parties 
and  on  the  5th  day  of  January,  1895,  the  cause  came  on  to 
be  heard  on  plaintiffs'  motion  to  submit  the  cause  for  hear- 
ing, when  the  defendants  moved  the  court  to  continue  the 
cause,  and  filed  the  affidavit  of  H.  K.  Shumate  in  support 
of  their  motion,  and  plaintiffs  tendered  and  filed  the  affi- 
davit of  C.  M.  Turley,  in  support  of  their  resistance  of 
said  motion,  and  said  motion  being  considered,  was  over- 
ruled, and  the  cause  heard;  the  court  holding  that  the 
plaintiffs  were  entitled  to  have  partition,  and  ascertain  to 
what  part  of  said  land  each  of  the  parties  to  the  suit  was 
entitled,  and  appointing  commissioners  to  partition  the 
same  if  it  could  be  done,  and,  if  not,  that  the  fact  be  re- 
ported. The  commissioners  reported  that  the  land  could 
not  be  divided,  and  recommended  a  sale  thereof  in  gross. 
Exceptions  were  filed  to  said  report,  and  the  same  was  set 
aside  for  irregularities,  and  the  commissioners  directed  to 
go  upon  the  land,  and  execute  the  decree  of  partition. 
The  commissioners  again  reported  that  the  property  was 
not  susceptible  of  partition,  recommending  a  sale  of  same 
in  gross,  and  ascertained  the  fee-simple  value  to  be  ten 
thousand  dollars.  And,  there  being  no  exception  to  said 
report,  the  same  was,  on  the  20th  of  February,  18%,  upon 
the  hearing  of  the  cause,  confirmed,  and  the  said  tract  of 
land  decreed  to  be  sold,  and  a  commissioner  appointed  to 
execute  the  decree.  The  same  was  duly  sold  by  the  com- 
missioner for  the  sum  of  seven  thousand  two  hunderd  and 
two  dollars,  on  the  terms  provided  by  the  decree  of  sale, 
— one-third  cash,  and  residue  in  two  equal  payments  at 
nine  and  eighteen  months,  with  interest  from  day  of  sale, 
— which  sale  was,  on  the  7th  day  of  May,  1896,  confirmed 
to  the  purchasers,  E.  W.  Clark,  J.  I.  Doran,  and  S.W.  Colton, 
Jr.,  trustees.  The  defendants  R.  M.  Lawson,  in  his  own 
right  and  as  executor,  R.  B.  Lawson,  William  Cooper, 
Roxalina  T.  Cooper,  Elizabeth  Leahman,  and  Ann  B.  Law- 
son  appealed  to  this  Court,  insisting  that  there  is  error  in 
the  decree  of  January  5,  1895:  First.  *'That  the  court 
erred  in  holding  that  appellants  held  only  three-ninths 
undivided   interest  in  said  land,  the  whole   having  been 


W.  Va.]  Justice  v.  Lawson.  173 

deeded  to  the  trustee  in  1859,  and  again  in  1880,  and  the 
whole  sold  under  the  second  trust  deed  in  1885,  and  so 
conveyed.  The  deed  of  1859,  made  by  W.  A.  Dingess  to 
trustees  was  a  sale  for  a  valuable  consideration,  and  gave 
notice  to  the  co-tenants  of  said  Dingess  that  he  was  claim- 
ing the  whole,  and  it  was  acquiesced  in  for  over  thirty 
years.  If  exclusively  appropriating  the  profits  under  a 
claim  of  exclusive  rights,  when  no  other  tenant  is  in  actual 
possession,  is  not  an  ouster  [which  we  think  it  isj ,  sale  of 
entire  tract  is  so  unquestionably,  and  .the  statute  of  limita- 
tions would  bar  plaintiffs'  action."  Second.  "If  W.  A. 
Dingess  was  not  entitled  to  the  whole  of  said  tract,  he  was, 
under  his  own  evidence,  introduced  by  plaintiffs,  entitled 
to  five-ninths,  and  it  was  error  not  to  so  decree."  Third. 
**The  court  erred  because  there  was  evidence  showing  a 
parol  partition  by  the  heirs  of  Peter  Dingess,  Sr.,  in  which 
partition  the  140  acres  was  assigned  to  and  accepted  by  W. 
A.  Dingess  as  his  share."  The  evidence  to  prove  a  parol 
partition  is  by  no  means  clear.  Peter  H.  Dingess,  son  of 
W.  A.  Dingess,  says  his  father  moved  pnto  the  one  hun- 
dred and  forty  acre  tract  about  1843,  when  there  was  no 
part  of  it  in  cultivation;  that  he  helped  to  clear  a  good  part 
uf  it;  that  his  father  lived  on  it,  and  claimed  it,  and  paid 
the  taxes  on  it  while  he  lived  on  it.  Never  knew  of  any  of 
his  father's  brothers  or  sisters  claiming  any  interest  in  it, 
and  says  he  understood  from  some  of  the  children  there 
was  a  division  made  among  themselves,  and  that  he  under- 
stood his  father  was  to  have  the  one  hundred  and  forty 
acres.  Witness  was  sixty-four  years  old,  and  had  known 
the  one  hundred   and  fortv-acre  tract  since  he  was  eleven 

mi' 

years  of  age.  Robert  Dillon,  seventy-two  years  old,  had 
lived  in  Logan  County  since  a  year  old.  Had  helped  old 
man  Dingess  (W.  A.  Dingess)  do  a  heap  of  work  on  that 
place.  Dingess  said  it  was  his.  Was  not  acquainted  with 
any  of  W.  A.  Dingess' brothers  and  sisters  but  Charley; 
was  well  acquainted  with  him,  had  seen  John  and  Guy 
often.  Did  not  know  that  he  ever  heard  any  of  W.  A.  Din 
gess'  brothers  and  sisters  claim  any  interest  in  said  one 
hundred  and  forty-acre  tract  of  land.  A.  H.  McDonald, 
sixty-five  years  old,  had  lived  in  Logan  County  all  his  life. 
Says  he  had  known  the  one   hunderd  and  forty-acre   tract 
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over  fifty  years.  Never  knew  any  one  claiming  it  but 
William  A.  Dingess,  until  recently.  Did  not  recall  any 
one  putting  up  any  claim  for  it  until  about  the  last  three  or 
four  years.  Was  acquainted  with  the  children  of  Peter 
Dingess,  Sr.,  from  fifty  years  back  until  their  deaths,  and 
could  not  recall  that  he  ever  heard  any  of  them  making 
any  claim  or  having  any  interest  in  the  one  hundred  and 
forty-acre  tract.  Sallie  Dingess,  widow  of  John  Dingess, 
eighty-one  years  old,  was  acquainted  with  the  brothers  and 
sisters  of  her  husband.  Knew  the  tract  of  land  on  which 
William  A.  Dingess  lived.  Had  heard  talk  of  it  a  great 
deal.  "They  all  called  it  William  A.  Dingess'  land,  and  he 
claimed  it  after  he  moved  there.  William  A.  Dingess 
bought  all  the  shares;  of  course  he  did."  P.  K.  McComas, 
seventy-two  years  old,  lived  in  Logan  County  since  1844. 
He  was  well  acquainted  with  all  of  the  children  of  Peter 
Dingess,  Sr.  Says  Guy  Dingess  told  him  of  an  arrange- 
ment between  the  heirs  as  to  the  real  estate  of  his  father. 
And  Charles  Dingess,  another  one  of  the  heirs,  told  him 
that  in  the  partition  of  his  father's  lands  he  had  got  the 
land  at  the  mouth  of  Island  creek  as  his  portion,  and,  that 
his  sister  Harriet  Dingess  had  received  her  portion  of  the 
land  on  the  river  below  and  adjoining  his  land.  It  was 
always  understood  that  W.  A.  Dingess  got  part  of  his  por- 
tion on  Twelve  Pole  creek,  whe»"e  he  lived,  a  survey  made 
by  his  father.  Did  not  know  where  the  others  got  their 
portion.  Never  heard  the  others  speak  of  it.  James  A. 
Nighbert  was  well  acquainted  with  the  children  of  Peter 
Dingess,  Sr.,  since  about  1846.  Knew  the  land  in  contro- 
versy. W.  A.  Dingess  lived  on  it,  and  he  always  under- 
stood it  to  be  his  land.  Upon  the  faith  of  it  witness  had 
given  him  credit  before  and  after  the  war.  Never  heard 
the  title  disputed  until  this  suit  was  instituted.  He  thinks 
the  land  was  charged  to  W.  A.  Dingess  before  and  since 
the  war,  and  witness  had  paid  a  portion  of  the  taxes  for 
Anthony  Lawson,  for  whose  benefit  the  trust  deed  was 
given  in  which  he  was  trustee.  William  Stratton  was  well 
acquainted  with  the  childern  of  Peter  Dingess,  Sr.  When 
deputy  sheriff,  in  1841  or  1842,  he  stayed  all  night  at  W.  A. 
Dingess'  house  on  Twelve  Pole,  and  he  lived  there  until 
he  died.     Built  a  good  country  house  on   the  place,  and 
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lived  in  it.     That  when  he  was  clerk  of  the  county  court, 
in  1845,  a  matter  of  making  deeds  between   the  heirs  of 
Peter  Ding-ess,  deceased,  was  talked  about  in  his  presence 
by  most  of  the  heirs.     His  recollection  is  that  John  Din- 
g-ess got  the  land  on'Dingess  Run  creek;  William  A.  Din- 
gess  the  land  on  Twelve  Pole  creek,  where  he  was   then 
living;  Harriet  got  a  piece  of  land  where  John  Justice  then 
lived;   Minerva  got   the   big  island   at  or  near  the  court 
house;  Charles  got  the  old  home  place,  or  part  of  it;  Ma- 
tilda  Lawson  got  the   land,  or  part  of  it,  where  Moses 
Mounts  then  lived.     Did  not  recollect  where  Polly  Lawson 
and  YantesSmoot  got  any  land.     Guy  Dingess  used  to  tell 
him   that  he  did  not  get  any  land.     That  not  long  after  he 
became  clerk  he  was  called  on  to  take  acknowledgement  of, 
he  thought  then,  the  youngest  ones,  Minerva,  Harriet,  and 
Charl'es,   and  felt  certain  that  he  took  as  many  as  two  of 
them   that  had   been  drawn  up  before  that.     He  thinks 
there   was  a  deed   from  the  other  heirs  to  James  Lawson 
and  his  wife,  and  another  to  John  Dingess,  and  another  to 
W.  A.  Dingess,  all  on  hand  at  and  about  the  same  time, 
and  relating  to  these  same  lands.     His  understanding  was 
the   parties  Minerva,  Harriet,  William  A.,  and  John  were 
owners  of  the  lands  they   were   living  on  at  that  time. 
This  is  the  evidence  of  a  parol  partition.     W.  W.  MacDon- 
ald,  seventy-seven  years  old,   married   Minerva  Dingess, 
daughter  of  Peter,  Sr.     Was  well  acquainted  with  all  of 
the  children.     Did  not  know  of  any  partition  of  the  lands 
among  the  heirs  and  did  not  think  he  ever  heard  of  any. 
Never  heard  of  such  a  thing  as  any  particular  part  of  the 
estate  being  allotted   to  his  wife,  Minerva,  as  her  part  of 
the  estate,   and   **never  heard   it  named   before   to-day." 
That  when  his  wife   died  she  left  surviving  her  two  chil- 
dren,— Charles  Lewis  MacDonald,  who  died  22d  of  August 
1888,  unmarried,  and  without  children;  Mary   A.  MacDon- 
ald, who  had  since  married  Oliver  Perry,  who  was  yet  liv- 
ing.    He  claimed  no  interest  in  this  suit.     Is  not  positive, 
but   thinks  he  and   his  wife  made  a  deed,  not  long  after 
they  were  married,  conveying  their  interest  to  Charles 
Dingess.     If  he  had  any  interest  in  the  estate  of  Peter  Din- 
gess, Sr.,  at  the  time  this  suit  was  brought,  did  not  know 
it,  and  did  not  claim  any.     S.  S.  Altizer,  clerk  of  Logan 
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xounty  court,  was  introduced,  and  filed  with  his  dejjosition 
two  deeds  copied  from  the  records  of  his  office, — the  first 
dated  August  23.  1869,  from  Charles  Lewis  MacDonald 
and  Mary  A.  MacDonald,  heirs  at  law  of  said  Minerva, 
conveying  to  Charles  F.,  Dingess  "all  their  light,  title, 
and  interest,  and  claim  or  share  of  the  said  Minerva 
in  and  to  all  that  certain  tract  of  land  now  owned 
and  occupied  by  Peter  D.  Morgan  at  the  mouth  and 
on  Island  creek,  including  the  island  near  Logan  Court 
House,"  etc.;  the  other  from  the  same  grantors  to 
John  Dingess,  grantee,  dated  1st  day  of  August,  1870, 
conveying  all  the  rights,  title,  interest,  and  claim  of 
said  grantors,  as  heirs  as  aforesaid,  **in  and  to  all  that  cer- 
tain tract  of  land  containing  one  hundred  acres,  made  for 
the  said  Peter  Dingess,  deceased,  and  patented,  granted 
to  him  in  his  lifetime,  by  the  commonwealth  of  Virginia, 
on  Dingess,  now  a  branch  of  Guyandotte  river,  in  the 
countv  of  Logan,  State  of  West  Virginia,  being  the  one  un- 
divided ninth  part  of  one-half  of  said  survey,- with  cove- 
nants of  special  warranty."  William  A.  Dingess  testified 
July  16,  1892.  Says  he  moved  onto  the  one  hundred  and 
forty-acre  tract  in  1842,  and  lived  there  until  about  four 
years  ago.  Says  he  owned  one  interest  in  said  one  hun- 
dred and  fortv  acres,  which  he  inherited  from  his  father; 
and  purchased  from  James  Lawson  three  interests,  which 
he  claimed  to  own, — that  of  his  wife  and  Guy  Dingess  and 
John  Dingess;  and  also  purchased  from  C.  A.  Smoot  the 
interest  which  he  and  his  wife  owned,  which  made  five- 
ninths  of  said  tract  of  land  which  he  claimed  to  have 
owned.  Never  claimed  to  own  the  interest  of  Charles  Din- 
gess, Polly  Dingess,  Minerva  Dingess,  and  Harriet  Din- 
gess; never  had  any  right  to  claim  it;  never  paid  anything 
for  it.  Says-  he  paid  the  taxes,  was  living  on  it,  and 
thought  it  was  his  duty  to  pay  the  whole  of  it.  C.  M.  Tur- 
ley  and  Z.  T.  Vinson,  attorneys,  were  introduced  on  be- 
half of  the  plaintiffs  to  prove  that  Judge  Ferguson,  attor- 
ney for  defendants,  had  represented  to  them  that  the 
defendants  had  abandoned  their  claim  to  the  whole  prop- 
erty, and  would  only  contend  for  three-ninths  thereof, 
purchased  by  them  at  the  sale  under  the  deed  of  trust 
from  W.  A.  Dingess;  and   that  upon  the  faith  of  such  rep- 
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resentations  they  had  purchased  certain  interests  from 
some  of  the  plaintiffs  for  the  new  plaintiffs  mentioned 
in  the  amended  bill,  as  trustees  for  the  Guyandotte 
Coal-Land  Association;  and  with  the  deposition  of  witness 
Turley  was  filed .  a  copy  of  the  decree  alleged  in  the 
amended  bill  to  have  been  drawn  by  said  Ferguson,  and 
directed  to  be  entered  in  the  cause,  but  which  was  not  en- 
tered, allotting"  to  his  clients,  the  Lawsons,  three-ninths  of 
the  property  in  partition,  and  allotting  the  remaining  six- 
ninths  to  plaintiffs.  It  is  contended  by  appellees  that  by 
reason  of  the  representations  of  the  defendants'  attorney, 
Judge  Ferguson,  that  defendants  had  abandoned  their 
claim  to  the  whole,  and  would  only  claim  the  three-ninths 
conceded  to  them,  and  because,  relying  upon  such  repre- 
sentations of  said  attorney,  the  new  parties  plaintiff  had 
purchased  certain  interests  of  some  of  the  plaintiffs,  the 
defendants  were  estopped  from  claiming  more  than  the 
three-ninths  as  against  the  said  purchasing  plaintiffs. 
There  is  no  evidence,  however,  that  the  defendants  them- 
selves, or  any  of  them,  made  such  representations  to  plain- 
tiffs or  their  attorneys,  or  that  they  had  knowledge  of,  or 
consented  to  or  authorized,  such  representations.  And  it 
is  well  settled  that  the  powers  of  an  attorney  employed  to 
look  after  the  interests  of  his  client  in  a  cause  has  not  the 
power  or  authority  "to  release  his  client's  cause  of  action, 
or  to  compromise  the  claim  of  his  client."  The  powers  of 
and  restrictions  upon  the  attorney  so  employed  are  well 
set  out  in  Mechem,  Ag.  §§  812,  813,  and  cases  cited.  See 
also,  Ootty  v.  Eagle's  Adm'r,  35  W.  Va.  143,  (13  S.  E.  59). 
Here  a  parol  partition  is  attempted  to  be  set  up  in  de- 
fense of  the  bill  praying  for  partition  of  one  parcel  of  an 
estate.  While  the  quiet  and  uninterrupted  possession  of 
this  tract,  one  hundred  and  forty  acres,  sought  to  be  par- 
titioned, is  proved  to  have  been  with  W.  A.  Dingess  for  a 
sufficient  time,  if  it  had  been  adverse,  to  have  ripened  into 
a  good  title,  yet  there  is  no  evidence  of  like  possession  on 
the  part  of  others  of  the  heirs  of  the  portions  set  apart 
and  allotted  to  them  in  said  partition.  On  the  contrary, 
deeds  are  introduced  as  evidence,  made  in  1869  and  1870, 
nearly  thirty  years  after  such  partition  is  alleged  to  have 
been  made  by  some  of  the  other  heirs  of  their  right,  title, 
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interest,  and  claim  in  and  to  certain  parcels  claimed  to 
have  been  allotted  to  them  in  severalty  twenty-odd  years 
before,  which  interest  they  describe  as  being"  one  undi- 
vided ninth  part,  showing  clearly  that  they  then  had  never 
understood  that  it  was  held  by  them  in  severalty.  In  Patter- 
son V.  Martin,  33  W.  Va.  494,  (10  S.  E.  817,  Syl.,  point  2) , 
it  is  held  that  "a  voluntary  partition,  not  evidenced  by 
writing,  in  order  to  defeat  a  right  to  such  partition  under 
the  law,  must  be  clearly  proven,  and  must  be  followed  by 
actual  possession  in  severalty  of  the  several  parcels,  pur- 
suant to  such  voluntary  partition."  In  the  case  at  bar 
there  is  not  a  pretense  of  attempting  to  prove  the  accex>- 
tance  of  such  partition  and  possession  thereunder  on  the 
part  of  the  other  heirs.  One  of  them  says  he  never  heard 
of  such  partition,  and  never  heard  it  named  until  that  day 
on  which  he  was  testifying.  Several  witnesses  speak  of 
W  .A.  Dingess  calling  it  his  land,  and  claiming  it  was  his 
own,  but  none  of  them  show  that  he  was  claiming  it  other- 
wise than  any  one  might  speak  of  land  as  his  which  he  had 
leased  or  was  otherwise  occupying.  His  expressions 
about  it  did  not  indicate  that  he  was  holding  it  adversely 
to  the  world.  He  says  himself  that  he  paid  the  taxes  on  it 
because  he  thought  it  was  right  that  he  should,  as  he  was 
enjoying  it.  It  is  claimed  not  only  that  W.  A.  Dingess  held 
the  one  hundred  and  forty  acres  by  partition,  but  that  dis- 
satisfaction arose  about  the  partition,  and  he  purchased 
the  same  from  the  other  heirs,  and  then  held  it  by  pur- 
chase under  the  deed  of  19th  of  August,  1846,  which  names 
all  the  other  heirs  as  grantors,  and  purports  to  convey 
eight-ninths  of  the  tract  to  him,  but  is  signed  and  acknowl- 
edged only  by  Guy  and  John  Dingess  of  the  heirs,  and  by 
James  Lawson  and  C.  A.  Smoot,  who  only  had  their  mar- 
ital rights,  each,  in  one-ninth  of  it,  and  of  course  conveyed 
only  the  rights  they  held.  So  that  by  deed  he  acquired 
two-ninths  in  addition  to  what  he  held  in  his  own  right. 
The  deed  fails  to  make  mention  of  any  partition,  but  does 
mention  a  consideration  which  is  probably  a  fair  value  of 
the  interest  being  conveyed  at  that  time.  **A  tenant  in 
common,  out  of  possession,  has  a  right  to  rely  upon  the 
possession  of  his  co-tenant  as  one  held  according  to  the 
title,  and  for  the  benefit  of  all  interested,  until  some  action 
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is  taken  by  the  other  evidencing  an  intention  to  assert 
adverse  and  hostile  claim."  Hio^nitcv,  Hig^nitCydS  Miss. 
447,  (4  South.  345) ;  McCluug  v.  Ross,  5,  Wheat.  116: 
"One  tenant  in  common  may  oust  his  co-tenant,  and  hold 
in'severalty;  but  in  silent  possession,  unaccompanied  with 
any  act  amounting  to  an  ouster,  or  giving  notice  to  the  co- 
tenant  that  his  possession  is  adverse,  cannot  be  construed 
into  an  adverse  possession."  Pillozv  \,  Lnprovement  Co.y 
92,  Va.  144  (23  S.  E.  32  Syl.,  point  4) .  Hoey  v.  Porter,  22 
W.  Va.  120  (Syl.,  point  4) :  **It  is  the  intention  of  the  ten- 
ant or  parcener  in  possession  to  hold  the  common  prop- 
erty in  severalty,  and  exclusively  as  his  own,  with  notice 
or  knowledge  to  his  co-tenants  of  such  intention,  that  con- 
stitutes the  disseisin."  It  is  insisted  by  appellants  that 
the  conveyances  by  deed  of  trust  of  the  whole  of  the  tract 
by  W.  A.  Dingess  to  James  A.  Nighbert,  and  recording  the 
same,  was  an  act  of  ouster  and  adverse  possession.  **If  one 
co-tenant  executes  and  delivers  a  deed  of  the  entire  estate, 
and  the  grantee  causes  the  deed  to  be  recorded,  and  en- 
ters into  possession  claiming  title  to  the  entirety,  and 
openly  exercises  acts  of  ownership,  this  is  a  disseisin  of 
the  co-tenants."  Busw.  Lim.  §  300;  Parker  v.  Proprie- 
iorSy  3  Mete.  (Mass.)  91.  In  the  case  at  bar  the  possession 
was  not  changed  by  the  conveyance,  and  the  purchaser  at 
the  sale  under  the  trust  deed  could  not  take  possession 
until  the  .trustee  put  him  in  possession  after  the  sale; 
and  it  does  not  appear  from  the  record  that  possession 
was  even  taken  by  the  purchaser  under  the  sale  made 
by  the  trustee,  and  the  deed  is  averred  by  the  pur- 
chaser to  be  dated  April  25,  1892,  some  time  after 
the  institution  of  this  suit.  A  conveyance  alone,  without 
possession  taken  under  it,  cannot  amount  to  an  ouster. 
The  same  remark  is  applicable  to  a  mortgage  of  the  whole. 
If  such  mortgage  can  have  any  relevancy  in  determining 
whether  the  mortgagor  had  been  guilty  of  an  ouster,  it 
must  be  in  connection  with  other  circumstances  tending 
to  show  an  intent  to  hold  the  property  adversely.  Freem. 
Co-Ten.  §  226;  Hannon  v.  Hannahs  9  Grat.  146.  For  the 
reasons  herein  stated,  the  decree  of  the  circuit  court  is 
affirmed. 

Affirmed. 
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CHARLESTON. 

Lively  v.  Southern  B.  &  L.  Ass'nof  Knoxville  et  aL 

Submitted  January,  26,  1899— Decided  April  1,  1899. 

1.  Attachment — Summons — Return. 

In  a  proceeding"  by  way  of  attachment  against  a  nonresident, 
where  the  process  in  the  suit  in  which  the  attachment  was  is- 
sued is  returned  *'Not  found/*  and  a  second  summons  is  issued, 
the  return  upon  which  reads  as  follows:  ** Executed  the  within 
summons  this  15th  day  of  February,  1897,  by  posting-  in  three 
public  places  in  Slimmer s  County,  as  required  by  law;**  and 
signed  properly  by  the  officer, — said  service  and  return  are 
sufficient      (p.  183). 

2.  Att  AC  H  M  KNT —  Garnishee— Judgment, 

In  such  a  case,  if  a  party  is  summoned  as  a  gr^^mishee,  and 
appears  and  admits  under  oath  that  he  has  sufficient  money  in 
his  hands  belonging  to  the  defendant  in  the  attachment  proceed- 
ings to  satisfy  the  plaintiff's  claim,  which  is  proven,  judgment 
may  be  given  against  the  garnishee,  to  be  applied  in  satisfaction 
of  the  plaintiff's  demand,     (p.  184). 

3.  Attachment — Affidavit — Bond. 

A  case  in  which  the  affidavit  for  attachment  and  the  attach- 
ment bond  are  held  sufficient,     (p.  185). 

Error  to  Circuit  Court,  Summers  County. 

Action  by  Frank  Lively  ag-ainst  the  Southern  Building- 
&  Loan  Association  of  Knoxville  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 

AJirmed, 

Miller  &  Read,  for  plaintiffs  in  error. 

Vinson  &  Thompson  and  Herbert  Fitzpatrick,  for  de- 
fendant in  error. 
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English,  Judge: 

Frank  Lively,  assignee  of  J.  Speed  Thompson,  on  the 
1st  of  February,  1897,  brought  a  civil  suit  before  a  justice 
of  the  peace  of  Summers  County  against  the  Southern 
Building  &  Loan  Association  of  Knoxville,  Tenn.,  to  re- 
cover two  hundred  dollars,  the  withdrawal  value  of  stock 
held  by  said  Thompson  in  said  association,  which  had  been 
assigpaed  to  Lively.  An  affidavit  was  made  by  J.  Speed 
Thompson,  and  bond  executed  by  Lively  upon  which  an 
order  of  attachment  was  issued  against  said  association, 
and  A.  G.  ^^lannagan  was  served  with  a  copy  of  said  order, 
upon  which  an  indorsement  was  made  directing  the  officer 
to  serve  such  copy  on  Flannagan,  requiring  him  to  appear 
and  answer  respecting  the  personal  property,  debts,  and 
stocks,  subject  to  the  attachment,  which  attachment  was 
returned  executed  by  delivering  Flannagan  an  office  copy 
thereof  in  Summers  County,  W.  Va.  On  the  1st  of  March, 
1897,  said  Flannagan  appeared  before  the  justice,  and  an- 
swered on  oath  that  there  was  in  his  hands  two  hundred 
and  thirty-six  dollars  and  twenty  cents,  and  judgment  was 
rendered  against  the  defendant  as  garnishee  for  two  hun- 
dred dollars,  with  interest  from  that  date,  and  costs,  three 
hunderd  and  ninety  dollars.  On  March  15,  1897,  the  sec- 
ond summons  having  been  returned  by  posting  in  three 
public  places  in  Summers  County  as  the  law  directs,  the 
defendant  failing  to  appear,  the  plaintiff  proved  his  claim, 
and  judgment  was  rendered  in  his  favor  for  two  hundred 
dollars  and  costs.  On  March  22,  1897,  an  appeal  was  ap- 
plied for,  and  the  appeal  bond  executed.  On  February 
16,  1898,  the  case  was  heard  on  appeal  in  the  circuit  court, 
the  defendant,  by  its  attorneys,  appearing  specially,  for 
the  sole  purpose  of  moving  to  quash  the  original  and  alias 
summonses,  and  the  returns  thereon,  which  motion  was 
resisted  by  plaintiff,  and  overruled  by  the  court,  and  the 
defendant  objected  and  excepted.  Defendant's  attorneys 
appeared  specially  for  the  purpose  of  moving  to  quash  the 
affidavit  for  attachment  writ  issued  in  this  cause  and  the 
return,  which  motion  was  also  overruled  by  the  court,  the 
defendant  again  objected  and  excepted,  and  the  Southern 
Building  &  Loan  Association  declined  to  appear  further, 
and,   the  matters  of  law  and  fact  being  submitted  to  the 
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court  in  lieu  of  a  jury,  the  court  affirmed  the  judgment  of 
the  justice,  and  judgment  was  rendered  against  the  defen- 
dant Flannagan  for  two  hundred  and  eleven  dollars,  with 
interest  and  costs.  From  this  judgment  the  Southern 
Building  &  Loan  Association  and  A.  G.  Flannagan  ob- 
tained this  writ  of  error. 

The  first  ground  of  error  claimed  and  relied  on  by  the 
plaintiffs  in  error  is  that  neither  of  these  summonses  de- 
scribed the  defendant  as  a  corporation,  and  the  case  of 
Piano  Co.  v.  Kc7ii,  39  W.  Va.  294,  (19  S.  E.  904) ,  is  relied 
upoh  to  sustain  this  assignment.  It  is  true  that  that  case 
holds  that,  when  a  corporation  is  a  party  the  proper  mode 
of  designating  it  is  as  a  corporation  and  by  its  corporate 
name.  In  this  case  the  defendant  was  designated  in  each 
summons  by  its  corporate  name,  and  in  the  affidavit  for 
the  attachment,  which  is  a  part  of  the  suit,  it  was  desig- 
nated as  a  corporation;  and  in  Douglass  v.  Railroad  Co.,  44 
W.  Va.  267,  (28  S.  E.  705) ,  this  Court  held  that,  in  an  ac- 
tion against  a  railway  company,  it  is  not  necessary  to 
aver  in  the  declation,  nor  is  it  necesary  to  prove  on 
the  trial,  that  the  defendant  is  a  corporation,  unless 
with  the  plea  there  is  an  affidavit  denying  that  it  is.  The 
court  will  ex  officio  take  notice  of  the  fact;  citing  Railroad 
Co.  V.  Shcriyian^s  Adm^x,  30  Grat.  602.  See,  also,  Ilari  v. 
Railroad  Co.,  6  W.  Va.  338  (Syl.,  point  8) ,  where  it  is  held: 
**A  corporation  should  sue  and  be  sued  in  its  true  name, 
and,  if  it  is  sued  by  its  true  name,  it  is  not  necessary  to 
show  in  the  declaration  how  it  was  incorporated,  or  to 
aver  in  the  declaration  that  it  is  a  corporation  duly  consti- 
tuted, or  that  it  is  authorized  by  law  to  sue  or  be  sued  in 
its  corporate  name,  but  these  questions  may  be  put  in  is- 
sue by  the  defendant,  or  raised  upon  the  trial  of  the  gen- 
eral issue." 

The  next  error  suggested  is  that  the  alias  summons 
does  not  state  that  the  property  or  claims  of  the  defendant 
have  been  attached  to  answer  the  plaintiff's  demand  or 
equivalent  words.  It  is  true  that  section  202,  chapter 
50,  Code,  provides  that  the  second  summons  shall  state 
that  property  or  claims  of  said  defendant  have  been  at- 
tached to  answer  the  plaintiff's  demand;  but  it  is  also  true, 
when  we  refer  to  this  alias  summons,  we  find  that  the  de- 
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fendant  is  summmoned  to  answer  the  complaint  of  the 
plaintiff  in  a  civil  action  for  money  due  by  contract,  upon 
which  attachment  has  been  levied,  which  Burely  is  in- 
tended to  mean  upon  which  complaint  an  attachment  has 
been  levied  upon  property  of  some  character  of  the  defen- 
dant, and  I  think  this  assignment  is  not  well  taken. 

The  next  error  assigned  claims  that  the  return  on  the 
alias  summons  is  insufficient  because  it  does  not  show 
that  a  copy  thereof  was  posted  at  the  front  door  of  the 
court  house  and  two  other  public  places  in  the  county. 
The  return,  however,  shows  that  the  summons  was  exe- 
cuted on  the  15th  of  February,  1897,  by  posting  in  three 
public  places  in  Summers  County,  as  required  by  law. 
This  return  could  not  be  true  without  one  copy  of  said 
summons  was  posted  at  the  front  door  of  the  court  house, 
because  the  law  so  requires.  I,  therefore,  consider  the 
return  good. 

It  is  also  claimed  that  said  return  was  erroneous  because 
made  before  the  return  day,  but  the  statute  provides  that 
the  officer  to  whom  such  second  summons  is  delivered 
shall  forthwith  cause  copies  thereof  to  be  posted,  etc.,  and 
shall  serve  the  same  on  or  before  the  return  day  thereof, 
and  posting  must  be  regarded  as  service  when  the  defen- 
dant is  not  found. 

The  plaintiffs  in  error  also  claim  that  the  court  erred  in 
overruling  their  motion  to  quash  the  affidavit  bond,  and 
writ  of  attachment,  and  the  return  thereon,  suggesting 
that  it  does  not  state  the  nature  of  the  plaintiff's  demand, 
so  as  to  show  a  title  or  right  in  the  plaintiff  to  such  de- 
mand; that  the  affidavit  does  not  show  that  it  was  ever  filed 
in  this  suit;  that  the  attachment  bond  does  not  describe 
the  defendant  at  all,  and  the  conditions  are  not  equivalent 
to  those  prescribed  by  the  statute,  and  the  attachment 
writ  does  not  describe  the  defendant  as  a  corporation. 
This  affidavit  seems  to  correspond  with  the  requirements 
of  section  193  of  chapter  50  of  the  Code.  It  states  the  na- 
ture of  the  claim,  by  stating  that  it  is  for  amount  due  and 
payable  on  stock  in  the  association  in  the  name  of  J.  Speed 
Thompson,  subject  to  withdrawal,  and  payable  under  the 
rules  and  by-laws  of  said  defendant  association;  that  said 
claim   is  just,  and  due  and  payable,  and   is  for  the  sum  of 
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two  hundred  dollars.  It  describes  Frank  Lively  as  as- 
signee, and  this  affidavit  is  made  in  a  pending  suit  in  which 
Frank  Lively,  assignee  of  J.  Speed  Thompson,  is  plain- 
tiff, and  is  part  of  the  proceeding  in  that  suit;  and  the 
affidavit  commences  by  saying:  '*In  the  case  of  Frank 
Lively,  Assignee,  vs.  The  Southern  Building  &  Loan  As- 
sociation of  Knoxville,  Tenn.,  a  corporation,  pending  in  the 
court  of  L.  M.  Dunn,  a  justice  of  the  peace;"  so  that  the 
nature  of  the  claim  appears  to  be  sufficiently  shown,  and 
the  ground  for  the  attachment  was  stated  to  be  that  the 
defendant  was  a  foreign  corporation,  and  a  nonresident 
of  the  State  of  West  Virginia. 

It  is  further  claimed  as  error  that  the  affidavit  does  not 
show  that  it  was  ever  filed  in  the  suit,  but  the  transcript 
of  the  justice  shows  that  the  bond  and  affidavit  were  filed 
on  the  1st  of  February,  1897,  and  section  182  of  chaper  50 
provides  that  the  docket,  or  a  transcript  thereof,  shall  be 
evidence  of  any  proceeding  in  the  case. 

It  is  also  claimed  that  the  bond  is  insufficient  in  that  it 
does  not  describe  the  defendant  at  all,  and  that  the  condi- 
tions of  the  bond  are  not  equivalent  to  those  prescribed  by 
statute.  It  appears  that  the  defendant  corporation  is  de- 
scribed by  its  initials,  and  it  is  provided  that,  **if  the 
above-bound  Frank  Lively  shall  well  and  truly  pay  all 
costs  and  damages  which  may  be  awarded  against  him,  or 
sustained  by  any  person,  by  reason  of  his  suing  out  the 
attachment,"  etc.,  while  the  statute  provides  that  the  bond 
shall  be  **with  condition  that  the  plaintiff  will  pay  to  such 
defendant  all  damages  he  may  sustain  by  reason  of  the 
attachment,"  etc.;  which  bond,  while  not  in  the  exact  lan- 
guage of  the  statute,  I  regard  as  substantially  the  same, 
and  therefore  sufficient. 

It  is  also  objected  that  the  justice  rendered  a  personal 
judgment  against  the  defendant,  who  was  a  nonresident, 
and  did  not  appear  to  answer  the  summons  or  action. 
This  is  true;  but  this  was  an  attachment  proceeding,  and 
in  such  proceedings  section  203  of  chapter  SO  of  the  Code 
provides  that  '*a  judgment  rendered  by  a  justice  where 
the  summons  has  not  been  served  on  the  defendant,  and 
he  has  not  appeared  to  answer  the  action,  shall  have  the 
effect  of  a  judgment  only  as  to  the  property  and  claims 
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of  such  defendant  attached  in  the  action. "  The  case  of 
Morse  v.  Rector  is  relied  on  by  plaintiffs  in  error  (44  W. 
Va.  202,  28  S.  E.  763) ,  but  it  does  not  apply  to  a  case 
wherein  there  is  an  attachment  proceeding  against  a  non- 
resident. 

It  is  claimed  that  the  plaintiff  never  proved  his  case  in 
the  circuit  court,  but  the  record  shows  that  the  matters  of 
law  and  fact  were  submitted  to  the  court  in  lieu  of  a  jury, 
and  the  court  affirmed  the  judgment  of  the  justice  as  I 
understand  it,  in  giving  judgment  against  the  defendant, 
and  directed  that  the  plaintiff  recover  of  the  defendant  A. 
G.  Flannagan  (the  garnishee)  the  sum  of  two  hundred  and 
eleven  dollars  and  costs,  which  was  equivalent  to  direct- 
ing him  to  pay  said  amount  and  costs  out  of  the  money  of 
defendant  admitted  under  oath  to  be  in  his  hands  when  be- 
fore the  justice;  and,  that  a  judgment  may  properly  be 
rendered  against  a  garnishee,  see  section  198,  chapter  SO, 
Code.  This  disposes  of  the  points  suggested  by  the  plain- 
tiffs in  error,  and  my  conclusion  is  that  there  is  no  error 
in  the  judgment  complained  of,  and  the  same  is  affirmed. 

Affirmed. 
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CHARLESTON. 

McDonald  v»  Colk  et  aL 

Submitted  January  21,  1899— Decided  April  1,  1899. 

1.  Executor — Suits — Pleading, 

Where  one  sues  as  executor  or  administrator,  or  in  other  rep- 
resentative character,  there  need  be  no  proof  of  his  appointment 
or  authority,  unless  a  plea  denies  it.  A  plea  to  the  merits  ad- 
mits the  right  of  the  plaintiff  to  sue  as  he  does.     (p.  187). 

2.  Corporations — Agency—  Partnership — Liability. 

The  false  statement  of  an  ag-ent  of  a  corporation  appointed  to 
buy  timber  for  it,  in  making  the  contract,  that  the  company  is  a 
partnership,  does  not  bind  its  members  or  the  corporation  to  lia- 
bility as  partners.  Agent's  misrepresentations  and  wrongs; 
how  far  binding,     (p.  188). 

3.  Pleading — Plea  in  Abatement — Non-Joinder. 

The  nonjoinder  as  defendants  of  other  persons  in  an  action 
against  a  partnership,  must  be  pleaded  in  abatement  filed  at 
rules.  The  defendants  sued  cannot  avail  themselves  of  it  after  a 
plea  to  the  merits,     (p.  189). 

4.  Recoupment — Contracts. 

Recoupment  for  delay  in  execution  of  a  contract  cannot  be  al- 
lowed where  the  delay  is  owing  to  the  act  or  fault  of  the  party 
himself,     (p.  190). 

5.  Instructions-  Verdict — Error. 

It  is  not  error  to  refuse  an  instruction  which  puts  a  legal  prop- 
osition, though  sound,  if  the  evidence  to  present  it  as  pertinent 
to  the  case  is  slight,  and  only  colorable,  and  does  not  fairly  pre- 
sent it  for  consideration,  and  where  a  verdict  finding  according 
to  the  instruction  would  be  set  aside  as  without  sufficient  evi- 
dence,    (p.  189). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Bilton  McDjnald  administrator,  ag-ainst  J.  O. 
Cole  &  Co.  Judg-ment  for  plaintiff.  Defendants  bring 
error. 

AJlrmed. 
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Campbell,  Holt  &  Campbell,  for  plaintiffs  in  error. 

SiMMS  &  ENSLOwand  Herbert  Fitzpatmck  for  defend- 
ant in  error. 

Brannon,  Judge: 

McDonald,  administrator  of  Justice,  brought  an  action 
of  assumpsit  in  the  circuit  court  of  Cabell  County  against 
J.  O.  Cole  and  C.  Crane,  as  late  partners  in  the  firm  name 
of  J.  O.  Cole  &  Co.,  to  recover  pay  for  some  timber  sold 
and  delivered  by  the  plaintiff's  intestate  to  the  defendants. 
The  defendants  pleaded  non  asstunpsit  and  payment,  and 
filed  notice  of  recoupment,  and  by  sworn  plea  denied  that 
the  defendants  had  been  partners.  The  case  resulted  in  a 
verdict  for  the  plaintiff  for  eighteen  hundred  dollars,  and 
the  court,  refusing  a  new  trial,  rendered  judgment,  from 
which  the  defendants  obtained  a  writ  of  error. 

The  defense  makes  the  point  that,  under  the  plea  of  7ion 
assumpsit^  it  rested  on  the  plaintiff  to  prove  that  he  had 
been  legally  appointed  administrator.  This  position  can- 
not be  sustained.  There  is  a  plea  distinctively  called,  in 
the  books  on  common-law  pleading,  a  plea  of  ^^ne  tinqties 
executor^''  (or  ^'administrator"), — **never  executor."  It 
must  be  used  where  it  is  intended  to  deny  the  right  of  the 
person  to  sue  as  executor  or  administrator,  else  his  capac- 
ity to  sue  as  such  is  admitted.  1  Chit.  PI.  517;  2  Lomax 
ExVs,  380.  The  cases  of  Brozvn  v.  Nourse^  55  Me.  230; 
Langdon  v.  Potter^  11  Mass.  313;  Champlin  v.  Tilley^  3 
Day,  303;  and  Collins  v.  Aycrs^  13  111.  358, — show,  on  com- 
mon-law authority,  that  where  an  executor  or  adminis- 
trator sues,  there  must  be  the  plea  nc  ungues^  else  no 
proof  of  appointment  is  required.  Generally,  where  one 
sues  in  a  representative  capacity,  it  need  not  be  proven, 
unless  there  is  a  plea  denying  it.  Chicago  Legal  Nezvs 
Co.  V.  Browne^  103  111.  317.  Where  there  is  a  plea  of  gen- 
eral issue,  or  other  plea  to  the  merits,  it  admits  the  capac- 
ity of  the  plaintiff  to  sue.  Alderman  v.  Finley^  52  Am. 
Dec.  244;  Pullman  v.  (pton,  96  U.  S.  328;  1  Bart.  Law 
Prac.  501;  Barikv,  Curtis,  36  Am.  Dec.  492.  So  it  is  where 
a  corporation  sues.  Our  statute  was  only  necessary  to  re- 
quire an  oath  to  a  plea  denying  incorporation.  I  regard 
the  above-named  plea  as  one  in  abatement,  as  it  goes  to 
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the  disability  of  the  person  suing  or  sued.  But  the  Massa- 
chusetts case  says  it  may  be  pleaded  in  bar  or  abatement. 
The  second  assignment  of  error  is  based  on  an  instruc- 
tion that  if  Lewis  Cole  was  the  agent  of  the  defendants  to 
purchase  timber,  and,  when  he  entered  into  the  contract 
with  the  plaintiff's  decedent,  he  represented  that  the  de- 
fendants were  partners,  and  that  if  the  plaintiff'  decedent 
knew  no  better,  and  acted  on  such  representation,  and  sold 
the  timber  which  came  to  the  hands  of  the  defendants, 
then  they  were  liable  on  the  contract.  I  do  not  consider 
this  instruction  good  law\  I  cannot  see  that,  if  a  corpora- 
tion appoints  an  agent  to  buy  timber,  his  false  declaration 
that  stockholders  or  officers  of  it  are  partners  would  make 
them  such,  and  bind  them  to  a  liability  as  such.  True, 
the  acts  and  statements  of  an  agent,  acting,  in  making  a 
contract,  within  the  scope  of  his  authority,  bind  the  prin- 
cipal as  to  all  the  elements  of  the  contract,  though  particu- 
lar statements  were  unauthorized.  Crump  v.  Mining  Co,, 
7  Grat.  352.  False  and  fraudulent  statements  of  an  agent, 
in  the  course  of  business  within  the  scope  of  his  authority, 
bind  the  principal.  His  torts  done  in  the  course  of  the 
principal's  business,  though  unauthorized  or  forbidden, 
bind  the  principal.  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1143,  1151,  1159;  Mecehm,  Ag.  §  714.  See  discussion  as  to 
negligence  and  torts  of  agents  in  Bess  v.  Railway  Co.,  35 
W.  Va.  492,  (14  S.  E.  234) ;  Gillingham  v.  Railroad  Co., 
35  W.  Va.  588,  (14  S.  E.  243);  Gregory's  AdmVv.  Same, 
37  W.  Va.  606,  (16  S.  E.  819).  From  these  principles  it 
might  seem  that  such  statements  by  this  agent  would  make 
the  pai  ties  liable  as  partners.  But  I  think  they  do  Hot 
afford  the  test.  They  do  not  mean  the  agent  of  one  man 
can  make  another  liable  by  representing  that  he  is  the  pur- 
chaser. The  act  must  be  within  the  scope  of  authority, 
and  that  authorizes  him  to  make  only  his  real  employers 
liable,  not  others  and  in  a  different  character.  But, 
though  the  instruction  is  bad  law,  is  it  reversible  error? 
True,  where  there  is  anv  evidence  to  sustain  the  theorv  of 
an  instruction,  it  ought  to  be  given,  as  I  stated  in  Carrico 
V.  Raikvay  Co,,  39  W.  Va.  100,  (19  S.  E.  571);  ^\x\.  Boyd 
V.  Pollock,  27  W.  Va.  75,  and  other  cases,  hold,  that,  if  the 
evidence  is  so  slight  to  sustain  the  theory  propounded  by 
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an  instruction,  it  ought  not  to  be  given;  and  Clay  v.  Robin- 
sorts  7  W.  Va.  349,  holds  that  an  erroneous  instruction  does 
not  reverse  where  it  is  manifest  that  the  defendant  could 
not  have  been  prejudiced  by  it.  In  the  application  of  these 
principles,  regard  must  be  had  to  the  particular  case. 
In  this  case  there  was  not  a  syllable  of  written  evidence  of 
the  incorporation  of  any  company.  Indefinite  statements 
were  made  by  witness  tending  to  show  incorporation  in 
Kentucky;  but  the  parties  themselves  spoke  so  indefi- 
nitely, vaguely,  and  perhaps  evasively,  that  it  could  not 
possibly  justify  a  jury  in  finding  the  fact  of  incorporaiton,  or 
or  justify  the  court  in  refusing  to  set  it  aside  if  found.  The 
parties  themselves  on  the  stand  frequently  spoke  of  **the 
firm,"  referring  to  this  company,  thus  indicating  that  they 
regarded  it  a  partnership.  For  an  appellate  court  to  re- 
verse for  failure  to  give  an  instruction,  the  evidence 
should,  at  least,  fairly  present  the  theory  on  which  it 
rests,  not  merely  colorably.  Industrial  Co.  v.  Schultz^  43 
W.  Va.  471,  (27  S.  E.  255) . " 

The  third  point  of  error  assigned  is  that  the  court  gave 
for  the  plaintiff  an  instruction  to  the  effect  that,  before  it 
could  find  for  the  defendants  on  the  plea  of  no  partnership, 
it  must  find  that  the  defendants  were  not  members  of  the 
firm  known  as  J.  O.  Cole  &  Co.;  and  that,  if  J.  O.  Cole  and  C. 
Crane  were  in  fact  members  of  a  firm  doing  business  as 
J.  O.  Cole  &  Co.,  the  fact  that  there  were  other  members  of 
the  firm  did  not  support  the  issue  on  the  part  of  the  defen- 
dants; and,  that,  if  said  defendants  were  members  of  the 
firm,  then  the  jury  must  find  for  the  plaintiff  that  Cole  and 
Crane  were  partners.  This  point  is  answered  by  Rtittcr 
V.  Sullivan^  25  W.  Va.  427,  holding  that,  in  assiunpsit 
against  a  partnership,  if  defendants  claim  that  other  per- 
sons should  have  been  sued,  that  could  be  raised  only  by  a 
plea  in  abatement  filed  at  rules.  So,  this  matter  cannot 
affect  the  case. 

The  fourth  point  of  error  is  that  the  court  refused  the 
defense  an  instruction  to  the  effect  that  it  was  the  duty  of 
Justice  to  put  the  timber  into  the  creeks  as  soon  as  possi- 
ble after  being  measured  and  branded,  and  deliver  it  into 
Guyandotte  river  at  all  events  bv  August  1,  1893;  and  that 
if  he  neglected  to  do  so,  and,  in  consequence  of  his  neglect. 
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a  portion  of  the  timber  was  caused  to  lay  over  for  one  or 
two  years,  and  thereby  sap-rot,  and  deteriorate  in  value, 
and  that  Cole  &  Co.  were  put  to  expense  to  get  it  into  the 
river,  then  the  jury  should  ascertain  the  damage  and  ex- 
pense, and  allow  it  as  credit  on  the  unpaid  purchase  price. 
The  court  gave  this  instruction,  but  with  the  addition  of 
the  words,  **unless  the  jury  find  that  the  delay  was  caused 
by  the  acts  of  the  defendants  themselves;  and  if  the  jury 
find  that  the  defendants  caused  the  delav,  and  afterwards 
took  the  timber  and  credited  Alonzo  Justice  with  it,  then 
the  plaintiff  is  not  responsible  for  the  loss  occasioned  by 
the  delay."  The  defense  claimed  that  the  plaintiff  failed 
to  finish  the  delivery  of  the  logs  by  the  time  stipulated, 
and  that  a  large  number  were  left  in  the  woods  and  not  de- 
livered, whereby  they  were  compelled  to  brmg  them  out 
at  expense,  and  that  the  logs  lay  in  the  woods  a  long  time, 
and  suffered  injury  from  sap-rot,  and  for  this  expense  and 
injury  the  defendants  claimed  a  large  recoupment.  In  an- 
swer to  this,  the  plaintiff  claimed  that,  before  delivery  was 
completed,  defendants  financially  failed,  and  a  receiver  was 
appointed  for  the  firm,  and  that  these  logs  were  attached 
as  its  property,  and  were  listed  by  the  receivers  as  such, 
and  that  such  delay  in  delivery  and  injury  fi^om  sap-rot 
arose  from  the  defendants'  own  fault.  The  law  is  that 
recoupment  for  failure  to  execute  a  contract  cannot  be 
claimed,  if  the  failure  is  attributable  to  the  fault  of  the 
other  party.  Abbott  v.  Gatch^  71  Am.  Dec.  635;  Chapman 
V.  Dease,  34  Mich.  375;  ///7/v.  Sibley,  56  Ga.  531;  Wat.  Set- 
Off,  540. 

By  1st  June,  1893,  J.  O.  Cole  &  Co.  had  become  so  in- 
volved that  they  made  an  assignment  for  the  benefit  of 
creditors,  and  receivers  were  appointed  for  their  prop- 
erty. Was  Justice  bound  to  finish  delivery  without  hope 
or  payment?  The  failure  to  deliver  by  August  1,  1893, 
was  not  the  fault  of  Justice.  If  this  amendment  had  not 
been  made  to  the  instruction,  it  would  have  been  error 
against  the  plaintiff,  as  it  ignored  the  evidence  of  defen- 
dents'  inability  to  comply  with  their  contract.,  and  told  the 
jury  only  that  if  there  was  failure  to  deliver,  and  the  logs 
lay  in  the  wood  and  sap-rotted,  they  must  allow  a  recoup- 
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ment  therefor.  McCreery's  Adni^x  v.  Railroad  Co,^  43  W. 
Va.  110,  (27  S.  E.  327). 

The  fifth  assigned  error  is  that  the  evidence  showed 
that  J.  O.  Cole  &  Co.  was  a  corporation,  not  a  partnership, 
yet  judgment  went  against  Cole  &  Crane  as  partners.  As 
said  ahove,  there  was  no  evidence  at  all  adequate  to  show 
an  incorporation,  and,  the  finding  of  the  jury  covering  the 
matter,  we  cannot  reverse  it.  "The  weight  of  the  evidence 
is  for  the  jury,  and  unless  it  plainly  preponderates  against 
the  verdict,  it  will  not  be  disturbed."  Scott  v.  Railroad 
Co.,  43  W.  Va.  484,  (27  S.  E.  211). 

The  sixth  assignment  of  error  is  that  against  plain  evi- 
dence that  a  large  part  of  the  timber  was  not  delivered  in 
time,  in  fact  not  at  all,  but  left  in  the  woods  and  in  branch 
streams  of  Guyan  river,  and  deteriorated  from  sap-rot, 
and  the  defendants  had  to  spend  money  to  g^i  it  out,  yet 
the  jury  wholly  ignored  recoupment  under  those  facts. 
Now,  the  evidence  was  conflicting  as  to  whether  all  the 
timber  was  delivered,  and  as  to  deterioration,  and  I  might 
assign  this  as  a  reason  for  refusing  to  set  aside  the  ver- 
dict. But  on  the  merits  of  the  case  was  a  mass  of  evi- 
dence, and  I  see  no  reason  for  reversing  the  solution  of  the 
controverted  case  furnished  by  the  verdict  and  judgment. 
I  conclude  from  the  record  that  the  jury  took  the  plain- 
tiff's demand  under  the  contract  based  on  the  number  of 
logs  credited  to  Justice  on  the  company's  books  when 
branded  by  the  company,  and  which  went  to  the  hands  of 
the  company,  and  then  abated  an  amount  to  cover  getting 
out  the  logs  as  expense  incurred  by  the  company,  and 
found  the  balance  for  the  plaintiff^,  and  refused  any  recoup- 
ment for  sap-rot,  because  the  jury  attributed  it  to  the  fault 
of  the  defendants.  The  difi^erence  between  the  demand 
and  the  verdict,  and  the  evidence  as  to  cost,  lead  me  to  this 
conclusion.     For  these  reasons  we  aflSrm  the  judgment. 

AJirmed, 
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CHARLESTON. 

Miller  v.  State  Board  of  Agriculture. 

Submitted  January  17, 1899— Decided  April  1,  1899. 

1 .  Mandamus—  Contracts, 

A  mere  contract  will  not  be  enforced  by  mandamus .     (p.  195). 

2.  Constitutional  Law — Suits  Against  State- Contracts, 

As  the  state  cannot  be  sued,  mandamus  or  other  judicial  pro- 
cess will  not  lie  ag'ainst  state  officers  or  boards  to  compel  them 
to  execute  an  executory  contract  between  an  individual  and  the 
state.  Though  the  state  is  not  in  name  a  party,  such  suit  is 
against  it,  within  the  meaning  of  the  provision  of  the  Constitu  • 
tion  prohibiting  suit  against  the  state,     (pp.  193-195). 

Application    by  A.   G.  Miller,   for  writ  of  mandamus 
ag'ainst  the  State  Board  of  Agriculture. 

Writ  Denied. 

Flournoy,  Price,  &  Smith,  for  petitioner. 
Watts  &  Ashby,  for  respondent. 

Brannon,  Judge: 

Albert  Gallatin  Miller  entered  into  a  contract,  January 
2,  1899,  with  the  State,  through  the  commissioners  of  pub- 
lic printing,  to  do  all  the  printing  for  the  State  for  two 
years,  under  chapter  16,  Code  1891.  The  state  board  of 
ag'riculture,  claiming  that  the  printing  required  in  the  ex- 
ercise of  its  public  functions  does  not  fall  under  that  con- 
tract, refused  to  allow  Miller  to  do  its  printing,  and 
employed  the  Donnally  Publishing  Company  to  do  it.  Mil- 
ler therefore  askes  this  Court  to  award  him  a  peremptory 
tnaiidamus  to  compel  said  board  of  agriculture  to  have  him 
do  its  printing.  The  board  moves  to  quash  the  mandamus 
nisi,  which  motion  raises  the  questions  of  law  on  which  the 
case  turns.  At  once  we  meet  the  question  whether  we 
can  compel  the  board  to  do  what  is  asked  of  it.     Miller's 
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rig-ht  grows  only  out  of  his  contract.  Mandamus  does  not 
lie  to  enforce  contract  rights  of  a  private  and  personal  na- 
ture. High,  Extr.  Rem.  §  25.  But,  as  courts  do  by  man- 
damus compel  public  officers  to  perform  acts  purely 
ministerial,  I  suppose,  where  no  other  principle  prevents, 
that  if  a  person  has  a  right  to  have  an  officer  perform 
such  act  for  his  benefit  under  the  law,  the  fact  that  it  grows 
out  of  contact  would  make  no  difference.  It  is  claimed 
that  when  this  contract  is  once  made  it  is  the  duty  of  the 
departments  of  government  to  which  it  applies  simply  to 
execute  it,  and  they  have  no  discretion  in  the  matter,  and 
the  duty  is  simply  a  ministerial  one,  commanded  by  the 
statute.  I  shall  not  enter  that  wide  field  of  intricate  law 
as  to  how  far  the  courts  can  control  the  administration  and 
functions  of  the  executive  department;  but,  treating  the 
action  which  we  are  asked  to  compel  the  board  to  do  as 
purely  ministerial,  and  not  discretionary  with  it,  1  shall 
inquire  whether  this  Court  can  compel  that  action  by  man- 
damns.  In  Railivay  Co.  v.  Milhr,  19  W.  Va.  408,  it  is  held 
that,  although  the  State  cannot  be  sued,  yet  an  injunction 
will  lie  against  the  auditor  to  restrain  him  from  the  per- 
formance of  a  mere  ministerial  duty,  and  the  opinion  states 
that  the  right  to  sue  a  state  officer,  when  the  State  cannot 
be  sued,  either  to  require  or  inhibit  the  performance  of  a 
mere  ministerial  duty,  has  been  repeatedly  held. "  That 
case  was  to  enjoin  the  auditor  from  taxing  a  railroad  com- 
pany in  disregard  of  an  exemption  claimed  by  it.  It  can 
afford  no  precedent  for  this  case.  This  case  is  the  en- 
forcement of  a  contract  against  the  State.  The  general 
law  is  that  a  State  cannot  be  sued  without  its  consent. 
Const.  Art  VI.  Sec.  35,  provides  that  **the  state  of  West 
Virginia  shall  never  be  made  a  defendant  in  any  court  of 
law  or  equity."  The  question  then  arises,  is  this  suit 
against  the  State?  It  is  not,  in  name,  a  party,  and  Chief 
Justice  Marshall  once  laid  down  that,  in  order  to  say  that 
a  suit  is  against  a  state,  it  must  be  a  party  to  the  record  in 
name.  Osbortiw,  Bank,  9  Wheat.  738,  857.  But  the  su- 
preme court  has,  as  I  think  properly,  overruled  that  posi- 
tion. The  state  acts  only  by  officers,  and  where  the  action 
against  them  is  based  on  no  personal  interest,  but  only  be- 
cause officers,  and  the  liability  falls,  not  on  them,  but  the 
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state,  the  state  is  the  real  party.  The  federal  constitution 
prohibits  a  suit  in  a  federal  court  against  a  state  by  a  citi- 
zen of  another  state  or  country,  and  thus  the  question  has 
arisen  in  the  supreme  court  as  to  when  a  suit  is  against  a 
state,  and  it  has  been  held  that  whether  a  state  is  the 
actual  party  defendant  in  a  suit  within  the  meaning  of  the 
eleventh  amendment  is  to  be  determined  by  a  considera- 
tion of  the  nature  of.  the  case  as  presented  by  the  whole 
record,  and  not  in  every  case  by  reference  to  the  nominal 
parties  to  the  record.  In  order  to  secure  the  manifest 
purpose  of  the  constitutional  exemption  guaranteed  by  the 
eleventh  amendment,  it  should  be  interpreted,  not  literally 
and  too  narrowly,  but  with  the  breadth  and  largeness  nec- 
essary to  enable  it  to  accomplish  its  purpose;  and  must  be 
held  to  cover,  not  only  suits  brought  against  a  state  by 
name,  but  those  against  its  officers,  agents,  and  represen- 
tatives, where  the  state,  though  not  named,  is  the  real 
party  against  which  the  relief  is  asked  and  judgment  will 
operate.  If  a  bill  in  equity  be  brought  against  the  officers 
and  agents  of  the  state,  the  nominal  defendants  having  no 
personal  interest  in  the  subject  matter  of  the  suit,  and  de- 
fending only  as  representing  the  state,  and  the  relief 
prayed  for  is  a  decree  that  the  defendants  may  be  ordered 
to  do  and  perform  certain  acts,  which,  when  done,  will 
constitute  a  performance  of  an  alleged  contract  of  the 
state,  it  is  a  suit  against  the  state  for  the  specific  perform- 
ance of  the  contract  within  the  terms  of  the  eleventh 
amendment,  though  the  state  may  not  be  named  as  a  de- 
fendant; and,  conversely,  a  bill  for  an  injunction  against 
such  officers  and  agents,  to  restrain  and  enjoin  them  from 
acts  which  they  threaten  to  do,  in  pursuance  of  a  stat- 
ute of  the  state,  in  its  name  for  its  use,  and  which,  if 
done,  would  constitute  a  breach  on  the  part  of  the  state  of 
alleged  contract  between  it  and  complainants,  is  in  like 
manner  a  suit  against  the  state  within  the  meaning  of 
that  amendment,  although  the  state  may  not  be  named  as 
a  party  defendant.  In  re  Ayres^  123  U.  S.  443,  (8  Sup.  Ct. 
164).  Hagoodw.  Southern,  117  U.S.  52,  (6  Sup.  Ct.  608), 
asserts  the  same  principle.  I  have  recently  observed  that 
the  case  of  Fitts  v.  McGhee,  172  U.  S.  516,  (19  Sup.  Ct. 
269) ,  reiterates  this  doctrine  and  contains  a  full  discussion 
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of  it.  In  Ptiblishing  Co  v.  Larrabee,  78  Iowa,  97,  (42  N» 
W.  593),  mandamus  was  asked  ag"ainst  the  executive  coun- 
cil to  compel  it  to  enter  into  a  contract  for  printing  pursu- 
ant to  an  accepted  bid,  and  to  enjoin  it  from  making  a  con- 
tract with  another,  and  it  was  held  that,  ^'though  the  state 
is  not  nominally  a  party,  it  is  the  real  defendant,  and  such 
an  action  cannot  be  maintained  against  it  without  its  con- 
sent." Same  principle  in  Board  v.  (ranut^  7()  Va.  455.  In 
People.  V.  Dulancw  96,  111.  503,  the  commissioners  of  the 
penitentiary  made  a  contract  with  a  party  to  furnish  con- 
victs for  labor,  and  the  supreme  court  refused  a  man- 
damus to  compel  the  commissioners  to  furnish  them,  for  the 
reason,  among  others,  that  the  constitution,  like  ouns,  pro- 
vided that  the  state  **shall  never  be  made  defendant  in  any 
court  of  law  or  equity,  and  prohibits  this  court  from  en- 
forcing a  contract  made  by  the  commissioners  for  convict 
labor  by  mandamus^  as  its  effect  would  be  to  give  an  action 
against  the  state.''  ''State  officers  cannot  be  made  respon- 
dents in  a  petition  for  mandarnus  if  the  effect  will  be  to 
make  the  proceeding  a  suit  against  the  state  in  a  case 
where  the  state  cannot  be  sued."  13  Enc.  PI.  &  Prac. 
f>54.  The  board  of  agriculture  is  a  ''department  of  the 
state  government,"  in  the  language  of  section  11.,  chapter 
33,  acts  1895.  Its  members  are  State  officers.  They  have 
no  personal  interest  in  this  matter.  The  board  and  its 
members  are  parties  only  as  representing  the  State.  What 
they  may  be  compelled  to  do  will  operate  only  against  the 
State.  Miller  simply  is  enforcing  a  private  contract  with 
the  State  by  compelling  one  of  its  agencies  to  perform  it. 
So  far  as  it  lies  with  that  board  to  perform  that  contract, 
it  alone  can  do  so;  the  contract  cannot  otherwise  be  per- 
formed; and  it  therefore  follows  that  the  suit  is  purely  a 
suit  against  the  State  to  enforce  its  executory  contract,  and 
the  Constitution  says  it  shall  not  be  sued,  even  if  the  Legis- 
lature were  to  consent.  A  contract  with  the  State  is 
without  legal  sanction,  as  it  cannot  be  enforced  by  judicial 
action.  The  only  remedy  is  appeal  to  the  officers  charged 
with  its  execution,  and,  when  executed,  to  the  Legislature 
for  pay.  If  the  govrenor,  auditor,  or  superintendent  of 
schools  were  to  refuse  to  execute  this  contract,  could  we 
compel  them?    I  think  not.     Neither  could  we  compel  this 
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board.  We  cannot  compel  the  State  officers  to  carry  out 
an  executory  contract.  It  rests  with  them.  Mandamus 
refused. 

Writ  Denied, 


CHARLESTON. 

Johnston  v.  State  Board  of  Agriculture. 
Submitted  March   17,  1899— Decided  April  I,   1899. 
Mandamus — Contracts — Constitutional  Law — Suits  Against  State, 

Application  by  John  T.  Johnston  for  writ  of  mandamus 
against  the  State  Board  of  Agriculture. 

Writ  Denied. 

Brannon,  Judge : 

John  T.  Johnston,  having  a  contract  with  the  State  for 
furnishing  stationery  for  state  use,  under  chapter  16, 
Code  1891,  seeks  of  this  Court  a  mandajnus  to  compel  the 
state  board  of  agriculture  to  buy  stationery  of  him.  The 
principles  involved  in  this  case  are  the  same  as  those  stated 
in  the  case  of  Millers,  Board  (this  day  decided)  46  W.  Va. 
192.     Mandamus  refused. 

Writ  Denied. 
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CHARLESTON. 

Morris  v.  Clifton  Forge  Grocery  Co.  el  al. 

Submitted  February  8,  1899— Decided  April  1,  1899. 

Agen  c  y —  Creditors — A  ucHoneer —  Commission-  Merchants . 

Where  any  person  transacts  business  as  a  trader  with  the  ad- 
dition of  the  word  '^ag-ent,**  and  fails  to  disclose  the  name  of  his 
principal  or  partner,  as  required  by  section  13  chapter  100  o^ 
the  Code,  all  the  property,  stock  and  choses  in  action  acquired 
or  used  in  such  business  shall,  as  to  the  creditors  of  any  such 
person,  be  liable  for  his  debts,  unless  such  person  be  a  licensed 
auctioneer  or  commission  merchant,     (p.  200). 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  J.  T.  Morris  against  the  Clifton  Forgfe  Gro- 
cery Company  and  Bowling,  Spotts  &  Co.  Judgment  for 
plaintiff,  and  defendants  bring  error. 

Reversed, 

Logan  &  Patton,  for  plaintiffs  in  error. 

John  Osborne  and  A.  C.  Huston,  for  defendant  in  error. 

English,  Judge  : 

The  questions  presented  by  the  record  in  this  case  arise 
out  of  the  following  facts:  In  the  month  of  July,  1895,  C. 
L.  Morris,  who  had  been  engaged  in  merchandising  in 
Monroe  County,  W.  Va.,  made  an  assignment  for  the  bene- 
fit of  his  creditors,  and  in  a  chancery  suit,  brought  for  the 
purpose  of  settling  up  the  transactions  of  the  trustee  in 
the  dfeed  of  assignment  aforesaid,  the  Clifton  Forge  Groc- 
ery Company  obtained  a  decree  against  said  Morris  for 
one  hundred  and  ninetv-seven  dollars  and  seven  cents  as  of 
the  17th  of  March,  1896,  and  Bowling,  Spotts  &  Co.,  one  for 
seventy-two  dollars  as  of  the  same  date.  The  proceeds 
of  the  sale  under  the  assignment  only  paid  a  per  cent.,  of 
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the  indebtedness  of  said  Morris,  leaving  still  due  said  groc- 
ery company  the  sum  of  one  hundred  and  ninety-five  dol- 
lars and  seven  cents,  and  said  Bowling,  Spotts  &  Co.  of 
seventy-two  dollars,  as  of  March  17,  1896.  After  the  as- 
signment, Morris  began  business  again  at  the  same  place 
in  the  name  of  C.  L.  Morris,  Agent,  and  the  said  Clifton 
Forge  Grocery  Company  and  Bowling,  Spotts  &  Co.  sued 
out  their  executions  under  said  decree, and  had  them  levied 
on  all  the  personal  property  held  by  C.  L.  Morris  sufficient 
to  pay  off  said  executions  and  costs.  A  question  arising  as 
to  the  ownership  of  the  property  levied  upon,  the  cases 
were  heard  together  by  consent,  and  C.  L.  Morris  showed 
that  his  wife  put  one  hunderd  and  sixty-five  dollars  into 
the  hands  of  T.  C.  Lively,  and  his  brother  put  into  Lively 's 
hands  one  hundred  dollars,  which  amounts  were  turned 
over  to  Morris,  upon  which  he  started  said  business;  that 
after  Morris,  Agent,  had  been  doing  business  for  some 
time  In  this  way,  Lively  assigned  his  interest  to  J.  T.  Mor- 
ris, who  put  in  the  one  hundred  dollars;  that  this  was  all 
the  money  put  into  the  business,  and  the  executions  were 
not  issued  or  levied  until  after  this  transfer.  On  October 
29,  1897,  in  the  case  of  J.  T.  Morris  against  the  Clifton 
Forge  Grocery  Company  and  Bowling,  Spotts  &  Co.  by 
consent  of  parties,  the  question  as  to  the  right  of  property 
levied  upon  under  said  executions  was  submitted  to  the 
court  in  lieu  of  a  jury  upon  a  statement  of  facts  agreed 
upon  by  plaintiff  and  defendant;  on  consideration  whereof 
the  court  found  that  the  right  to  the  property  was  in  the 
plaintiff,  J.  T.  Morris,  and  quashed  the  executions,  and 
the  property  was  placed  in  said  Lively 's  hands  as  receiver, 
who  was  directed  to  make  sale  of  it,  but  was  required 
before  doing  so  to  enter  into  bond  in  the  penalty  of  three 
hundred  dollars;  to  which  judgment  said  execution  credi- 
tors objected,  excepted,  and  moved  that  the  same  be  set 
aside  as  contrary  to  the  law  and  the  evidence,  and  that  a 
new  trial  be  awarded,  which  motion  was  overruled,  and 
said  execution  creditors  again  excepted,  and  obtained  this 
writ  of  error. 

Now,  among  the  facts  agreed,  those  I  regard  as  material 
for  the  determination  of  this  case  are  the  following,  to-wit: 
That,  after  getting  the  two  hundred  and  sixty-five  dollars 
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mentioned,  the  said  C.  L.  Morris  carried  on  a  general  mer- 
cantile business  as  agent  for  said  Lively,  doing  all  the 
buying^,  selling,  and  trading  as  agent,  which  business  was 
carried  on  at  Pickaway,  Monroe  County;  that  no  sign  at  all 
was  placed  at  the  store,  nor  was  any  notice  ever  published 
in  any  newspaper  in  said  county  setting  out  said  agency, 
or  disclosing  the  name  of  the  principal  or  partner,  al- 
though there  were  two  papers  published  in  Monroe 
County  at  that  time  as  well  as  at  the  present;  that  in 
March  or  April,  1897,  J.  T.  Morris  bought  out  said  Lively, 
and  since  then  C.  L.  Morris  has  carried  on  a  general  mer- 
cantile business  as  the  agent  of  J.  T.  Morris,  but  no  sign 
at  all  setting  out  said  agency,  or  disclosing  his  principal's 
name,  was  placed  at  the  store,  nor  any  notice  published  in 
any  newspaper  in  said  county;  that  while  C.  L.  Morris 
was  acting  as  agent  for  Lively  he  bought  over  four  hun- 
dred dollars  worth  of  goods  from  the  Clifton  Forge  Groc- 
ery Company,  and  about  three  hundred  dollars  worth  from 
Bowling,  Spotts  &  Co.;  that  all  of  the  property  levied  on 
belongs  to"  the  business  of  C.L.Morris  as  agent,  and  is 
part  of  the  stock  and  business,  and  grows  out  of  the  two 
hundred  and  sixty-live  dollars  above  mentioned,  and  the 
credit  obtained  by  C.  L.  Morris,  Agent;  that  in  the  con- 
duct of  said  business  said  C.  L.  Morris  signed  his  name 
**C.  L.  Morris,  Agent, "without  saying  for  whom;  that  the 
said  C.  L.  Morris,  at  the  time  the  goods  were  ordered 
from  said  execution  creditors,  told  their  traveling  agent 
that  he  was  acting  as  Lively 's  agent,  but  there  is  no  evi- 
dence that  this  fact  was  made  known  to  the  execution 
creditors  by  their  respective  traveling  men;  and,  if  there 
'  was  such  evidence,  I  do  not  regard  it  material,  for  the 
reason  that  it  would  not  bring  said  C.  L.  Morris  within 
the  purview  of  our  statute  (section  13,  chapter  100,  of  the 
Code),  which  is  imperative,  and  provides  that:  '*If  any 
person  shall  transact  business  as  a  trader  with  the  addi- 
tion of  the  words,  factor,  agent,  and  company  or  &  Co.  and 
fail  to  disclose  the  name  of  his  principal  or  partner  by  a 
sign  in  letters  easy  to  be  read,  placed  conspicuously  at  the 
house  wherein  such  business  is  transacted,  and  also  bv  a 
notice  published  for  two  weeks  in  a  newspaper  (if  any) 
printed  in  the  town  or  county  wherein  the  same  is  trans- 
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acted,  or  if  any  person  transact  such  business  in  his  own 
name  without  such  addition,  all  the  property,  stock,  choses 
in  action,  acquired  or  used  in  such  business  shall  as  to  the 
creditors  of  any  such  person  be  liable  for  the  debts  of  such 
person.  This  section  shall  not  apply  to  a  person  transact- 
ing business  under  a  license  to  him  as  an  auctioneer  or  com- 
mission merchant."  There  can  be  no  question  that  C,  L. 
Morris  in  the  business  he  was  pursuing  could  be  properly 
classed  under  the  general  description  of  "trader. "  Webster 
defines  this  word  as  meaning  **one  engaged  in  trade  or  com- 
merce; one  who  makes  a  business  of  buying  and  selling  or 
of  barter;  a  merchant."  The  agreed  statement  of  facts 
shows  that  he  carried  on  a  general  mercantile  buisness 
and  that  the  property  levied  on  under  said  executions  be- 
longed to  said  business  and  was  part  of  the  stock  in  said 
business.  We  must  therefore  hold  that  the  circuit  court 
erred  in  holding  that  the  property  levied  on  was  not  sub- 
ject to  the  debts  of  the  plaintiffs  in  error.  See  Hogtie  v. 
Turner,  (Va.)  32  S.  E.  291. 

It  is  contended  by  counsel  for  the  defendant  in  error 
that  the  record  does  not  show  that  the  amount  in  controversy 
does  not  exceed  one  hundred  dollars,  exclusive  of  costs,  and 
for  that  reason  this  Court  cannot  take  jurisdiction  of  this 
case.  Now,  the  real  question  involved  in  this  case  was  the 
right  to  the  property  levied  upon,  and  whether  it  was  sub- 
ject to  levy  and  sale  under  the  executions  levied  thereon. 
The  property  levied  on  consisted  of  one  bay  horse  six 
years  old,  one  bay  horse  seven  years  old,  one  bay  mare  ten 
years  old,  one  buggy,  one  wagon  harness,  two  ladies'  sad- 
dles, three  men's  saddles,  one  open  Franklin  stove,  one  set 
buggy  harness,  two  cases  boots,  and  tw^o  chamber  sets. 
The  executions  in  the  hands  of  the  officer  aggregated  two 
hundred  and  sixtv-seven  dollars  and  nine  cents.  The 
sheriff,  in  performance  of  his  duty,  is  presumed  to  have 
taken  enough  to  satisfy  his  judgments,  and  common  ex- 
perience would  teach  us  that  said  property  would  be 
worth  one  hundred  dollars;  and,  in  addition  to  this,  we 
have  the  estimate  of  the  circuit  court.  When  he  appointed 
a  receiver  to  take  charge  of  and  sell  this  property,  he  re- 
quired a  bond  of  three  hundred  dollars,  which  he  would 
not  have  done  if  the  property  did  not  exceed  in  value  one 


W. Va.]  Morris  v.  Grocery  Co.  201 

hundred  dollars.  If  testimony  had  been  taken  to  show  the 
value  of  the  property,  we  would  have  had  to  rely  on  the 
opinion  of  men  at  last,  and  here  we  have  the  opinion  of  the 
sheriff  and  the  judge  both  acting  under  oath,  and  I  con- 
cluded the  amount  in  controversy  is  sufficient  to  give  jur- 
isdiction. 

The  sole  question  in  the  case  is  whether  the  property 
levied  on  under  the  statement  of  facts  agreed  was  liable  to 
levy  for  and  satisfaction  of  the  debts  of  C.  L.  Morris  under 
the  provisions  of  section  13,  chaper  100  of  the  Code;  and, 
it  appearing  that  said  C.  L.  Morris  transacted  his  business 
as  a  trader,  with  the  addition  of  the  word  *'agent,"  without 
complying  with  the  requirements  of  said  section,  my 
conclusion  is  that  the  property  acquired  or  used  by  him 
in  said  business  was  liable  for  his  debts,  and  the  court 
erred  in  holding  that  it  was  not  so  liable,  and  in  quashing 
the  executions  levied  on  the  same  for  the  debts  of  said  C. 
L.  Morris.  The  judgment  complained  of  is  reversed,  and 
the  cause  remanded. 

Reversed. 
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CHARLESTON. 

Norfolk  &  W.  R.  Co.  v,  Nighbert  et  aL 

g^  Submitted  January  19,  1899— Decided  April  1,  1899, 

Eminent  Domain — Railroads — Damages 

A  verdict  finding  an  amount  of  compensation  in  a  proceeding- 
by  a  railroad  company  to  condemn  land  that  is  so  high  that  it 
must  be  attributed  to  prejudice,  passion,  bias,  partiality,  or 
mistake  of  law  or  judgment,  will  be  set  aside.      (p.  203). 

Error  to  Circuit  Court,  Logman  County. 

Action  by  the  Norfolk  &  Western  Railroad  Company 
ag^ainst  Stuart  Wood  and  James  A.  Nig^hbert.  From  a 
judgment  for  defendants,  plaintiff  brings  error. 

Reversed, 

Jas.  I.  Doran  and  Campbell,  Holt  &  Campbell,  for 
plaintiff  in  error. 

John  B.  Wilkinson  and  John  S.  Marcum,  for  defendants 
in  error. 

Brannon,  Judge: 

The  Norfolk  &  Western  Railroad  Company,  by  its  writ 
of  error,  complains  of  the  judgment  of  the  circuit  court  of 
Logan  County  in  refusing  to  set  aside  a  verdict  assessing 
compensation  to  Stuart  Wood  and  James  A.  Nighbert  for 
land  of  theirs  which  said  company  proposed  to  take,  for  its 
use,  through  a  condemnation  proceeding  instituted  by  it 
in  that  court.  The  complaint  of  the  company  is  that  the 
amount  of  three  thousand  four  hundred  and  ninety-five 
dollars  compensation  fixed  by  the  jury  is  grossly  hard  and 
excessive.  The  finding  of  a  jury  is  seldom  disturbed  on 
account  of  amount,  especially  where  the  law  sets  up  no 
measure  or  standard  of  value.  But  the  finding  of  a  jury  is 
in  no  case,   under  the  law  of  this  State,  beyond  the  health- 
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f  ul  and  salutary  control  of  the  courts.  Strong^  as  is  the 
function  of  a  jury  as  to  damages,  whether  in  cases  purely 
sounding  in  damages  for  tort,  or  where  the  law  fixes  a 
standard,  its  power  is  not  arbitrary  and  unlimited,  and 
cannot  be  allowed  to  work  injustice  and  oppression.  Our 
Code,  in  chapter  131,  section  IS,  enforces  this  principle, 
by  broadly  enacting  that  ''a  new  trial  may  be  granted,  as 
well  where  the  damages  are  too  small  as  where  they  are 
excessive."  'The  general  law  is  such.  This  Court  said 
in  Vinal  v.  Core^  18  W.  Va.  1,  that  ''where  the  proper 
amount  of  damages  cannot  be  fixed  by  the  court  by  the 
application  of  settled  rules  of  law  to  the  evidence,  but 
where  it  necessarily  depends  in  a  great  degree  on  the  dis- 
cretion of  the  jury,  if  the  damages  are  so  enormous  as  to 
justify  the  court  in  setting  aside  the  verdict,  this  should 
be  done."  That  was  in  an  action  for  malicious  prosecu- 
tion, where  the  law  gave  no  standard  of  damages.  And 
this  Court  said  in  Unfricd  v.  Railroad  Co,^  34  W.  Va.  260, 
(12  S.  E.  512),  "that  in  an  action  for  damages,  where  the 
verdict  is  so  enormous  [erroneous]  as  to  clearly  indicate 
prejudice,  partiality,  passion,  or  corruption  in  arriving  at 
their  conclusions,  the  defendant  is  entitled  to  a  new  trial." 
That  was  an  action  for  personal  injury,  where  the  law  set 
up  no  measure  of  damages.  The  authorities  will  show 
generally  that  if  the  verdict  is  vso  disproj)ortionate  to  the 
injury  as  to  suggest  the  inference  that  it  is  not  the  result 
of  fair,  calm,  unbiased  judgment  of  the  jury,  the  verdict 
ought  to  be  set  aside  as  excessive.  Ogg  v.  Murdoch^  25 
W.  Va.  139.  That  is  the  law  in  anv  character  of  case. 
This  is  more  particularly  the  case,  and  the  court  vSees  its 
way  more  clearly  to  set  aside  a  verdict,  where  the  case  is 
governed  by  a  legal  rule  fixing  a  standard  of  damages. 
There,  if  the  jurr  has  departed  from  that  standard  or 
measure,  by  finding  either  less  or  more  than  the  plaintiff 
is  entitled  to  by  a  preponderance  of  the  evidence  or  the 
circumstances  of  the  case,  the  court  will  grant  a  new  trial. 
Suth.  Dam.  ?i  459;  3  Sedg.  Meas.  Dam.  §  1320.  This  is  a 
proceeding  for  condemnation  of  land  for  public  use,  and 
the  law  fixes  a  standard  or  measure  of  damages  by  the 
provision  in  Code,  c.  42,  s.  14,  that  the  commissioners 
"shall  ascertain  what  will  be  a  just  compensation  to  the 
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person  entitled  thereto  for  so  much  thereof  as  is  proposed 
to  be  taken,  and  for  damage  to  the  residue  of  the  tract,  be- 
yond the  peculiar  benefits  to  be  derived  in  respect  to  such 
residue,  from  the  work  to  be  constructed,  or  the  purpose 
to  which  the  land  is  to  be  appropriated."  Therefore  the 
measure  is  "just  compensation,"  and,  whenever  the  as- 
sessment is  greater  or  less  than  that,  the  law  is  violated. 
The  amount  found  in  this  case  is  excessive.  The  tract 
is  one  of  two  thousand  acres  of  wild  mourttain  land  in 
Logan  County,  distant  from  town  or  market,  with  no  im- 
provement save  about  thirty-five  acres  of  bottom,  and  that 
worn  and  poor  from  cultivation  for  fifty  or  sixty  years, 
lying  practically  out  to  the  common,  save  a  small  garden 
spot,  with  a  log  house  upon  it,  forty  by  twenty  feet, 
weather-boarded,  ceiled  with  plank,  with  one  chimney,  two 
stories,  four  rooms,  old,  worn,  and  dilapidated.  The 
railroad  takes  a  strip  sixty  feet  wide  and  one  and  one-half 
miles  long,  containing  ten  and  six-tenths  acres,  half  of  it 
rough  bluff  land,  not  capable  of  cultivation  or  apparent 
use,  leaving  five  acres  of  bottom  land  taken  by  the  railroad. 
The  strip  had  no  timber  or  mineral  upon  it.  The  assess- 
ment taken  by  the  acre  averages  about  three  hundred  and 
fifteen  dollars.  The  railroad  takes  the  porch  of  the  worn, 
decayed  house.  But  say  it  takes  the  house.  The  proof 
shows  that  a  better  house  could  be  built  for  six  hundred 
dollars,  and  that  the  present  one  could  be  handily  moved 
back  from  the  railroad  to  a  good  site  for  one  hundred  and 
twentv-five  dollars.  The  owner  of  "the  land  did  not  reside 
in  this  house.  Worn  with  long  service,  can  we  fairly  say  it 
is  worth  one  thousand  dollars?  Is  not  that  estimate  put 
upon  it  by  some  witnesses  grossly  beyond  its  real  present 
value?  How  as  to  the  residue  of  the  tract?  Wild,  rough, 
poor,  not  desirable,  perhaps  incapable  of  being  used  for 
cultivation.  How  is  it  injured?  Does  not  our  knowledge 
of  our  State  tell  us,  without  proof,  that,  if  timber  or  coal 
land,  situated  as  it  is  in  that  remote,  inaccessible  section, 
the  railroad,  which  is  already  built  and  operating,  is  a 
blessing,  vastly  increasing  the  value  of  the  land?  The 
only  damage  to  the  residue  that  is  suggested  is  that  a 
small  stream  comes  into  Pigeon  creek,  and,  the  railroad 
having  a  culvert  over  that  stream  only  fifteen  feet  wide,  it 
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prevents  logs  coming-  down  and  getting  out  to  Pigeon 
creek,  which  is  right  at  hand  at  the  culvert.  Evidence, 
however,  shows  that  there  is  no  banking  ground  there  on 
Pigeon  creek  for  such  timber.  Before  the  railroad  came, 
the  timber  coming  down  that  stream  did  not  go  out  of  Pig- 
eon creek,  but  was  stopped  before  it  got  to  where  the  rail- 
road is,  and  was  hauled  by  the  county  road  to  a  point,  up 
or  down  Pigeon  creek,where  suitable  banking  ground  could 
be  had.  But  the  fact  is  that,  if  this  land  teemed  with  tim- 
ber, the  evidence  does  not  show  it,  except  by  inference 
from  witnesses  talking  about  timber  coming  down  that 
stream.  We  do  not  know  that  there  ever  was  anv  mer- 
chantable  timber  on  it.  Is  there  anv  left  there?  What  is 
its  kind  or  value,  as  a  basis  for  any  estimate  of  damage  on 
its  account?  The  evidence  does  not  sav.  In  1887  this 
whole  tract  was  purchased  by  Nighbert  at  a  public  court 
sale  at  two  thousand  dollars.  He  had  debts  on  it,  and 
wants  to  say  that  they  should  be  taken  into  consideration 
in  counting  its  cost  to  him;  but  it  is  probable  that  he  would 
not  have  given  what  he  did  for  it,  but  for  that  indebted- 
ness. He  says  it  cost  him  three  thousand  dollars  to  re- 
move a  dower  right  from  it.  How  could  a  dower  right  in 
that  land  approximate  that  sum?  He  thinks  the  property 
cost  him  eleven  thousand  dollars;  but  he  counts  purchase 
money,  all  his  debts  against  the  land,  the  dower  charge, 
and  some  indefinite  sum  paid  for  taxes  and  cost  of  parti- 
tion. What  if  it  did  cost  him  eleven  thousand  dollars?  Is 
he  to  put  in  his  insolvent  debts  in  an  estimate  or  valuation 
against  the  company?  Ought  the  company  to  pay  one- 
third  of  the  whole  cost  of  the  tract,  even  if  its  actual  cost 
were  eleven  thousand  dollars,  when  the  company  gets  but 
a  morsel  of  this  wild,  remote  tract?  Add  to  the  cost  at  the 
court  sale  the  utterly  excessive  valuation  for  dower,  mak- 
ing five  thousand  dollars,  and  this  verdict  makes  the  com- 
pany pay  nearly  four-fifths  of  it.  Some  witnesses  fix  the 
value  of  the  bottom  land  taken  at  from  two  hundred  dollars 
to  three  hundred  dollars  per  acre.  There  must  be  some 
fabulous  virtue  in  that  land,  but,  if  so,  the  evidence  does 
not  pretend  to  specify  it.  Where  in  the  State  is  so  favored 
a  locality,  judged  by  this  evidence?  This  whole  State  has 
no  lands  which,  in  the  market,  will  bring  anything  like 
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that  price,  unless  it  be  a  few  choice  acres  at  the  edge  of 
our  best  cities.  It  is  beyond  question  that  the  bottom  land 
that  is  left  is  damaged.  So  is  the  house.  We  may  say  it 
is  taken,  though  it  surely  could  be  moved  away  from  its 
present  site,  if  worth  preserving,  for  a  reasonable  sum. 
But  as  to  the  residue  no  damage  is  made  apparent, — surely 
not  to  make  up  this  large  verdict.  Compensation  should 
be  given  for  the  land  actually  taken.  That  must  be  paid 
for.  Compensation,  fair  and  just,  should  be  accorded  for 
damages  to  the  residue,  if  there  is  any  real  damage,  but  it 
should  not  be  unjust  and  oppressive  to  the  other  side. 
The  owners  allowed  the  company  to  build  its  road  near 
that  house  without  agreeing  on  compensation,  and  thus  it 
did  not  wrongfully  invade  the  curtilage  of  the  house,  as 
the  owners  consented.  No  doubt,  they  considered  the 
railroad  a  great  benefit.  I  do  not  see  that  the  balance  of 
the  tract — the  wild  mountain  rising  right  from  the  railroad 
— is  damaged.  If  so,  it  is  not  shown, — that  is,  except  as 
mere  opinion,  not  based  on  facts  given,  as  it  is  not  shown 
that  there  is  any  timber  T)f  merchantable  value  on  it,  so  as 
to  be  a  basis  of  estimate;  and  if  there  is,  as  the  public  road 
is  there,  over  which,  before  the  railroad,  it  was  usually 
hauled,  and  as  the  railroad  affords  a  means  of  shipment, 
it  cannot  be  a  substantial  damage  to  the  land,  even  as  re- 
gards timber,  except  in  imagination.  As  the  single  ques- 
tion before  us  is  whether  the  verdict  is  excessive,  I  am 
compelled  to  speak  thus  plainly  in  order  to  express  rea- 
sons for  the  conclusion  that  it  is  excessive.  Reversed  and 
new  trial. 

Reversed. 
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NuzuM  V,  McEldowny. 


Submitted  September  26,  1898— Decided  April  1,  1899. 

Tax  Sales — Sheriff's  Affidavit — Deed. 

A  case  in  which  the  questions  arising-  were  discussed  and  ad- 
judicated in  ]Vinninff  v.  Eakin^  44  W.  Va.  19      (p.  208) . 

Appeal  from  Circuit  Court,  Wetzel  County. 
Suit  by  Cassie  C.  Nuzum  against  John  C.  McEldowney. 
Decree  for  plaintiff,  and  defendant  appeals. 

Reversed, 

Robert  McEldowney,  for  appellant. 
Basil  T.  Bowers,  for  appellee. 

McWhorter,  Judge: 

This  is  a  suit  brought  in  the  circuit  court  of  Wetzel 
County  by  Cassie  C.  Nuzum  to  set  aside  a  tax  deed  made 
by  the  clerk  of  the  county  court  of  Wetzel  County  to  John 
C.  McEldowney  for  certain  real  estate  sold  by  the  sheriff 
of  that  county  on  December  11,  1893,  for  the  taxes  of  the 
year  1891,  which  had  been  returned  delinquent.  A  decree 
was  entered  in  the  cause  on  the  6th  day  of  July,  1896,  hold- 
ing the  deed  null  and  void  for  alleged  irregularities  in  the 
sale  made  by  the  sheriff,  and  setting  aside  the  deed,  as 
well  as  the  sale  under  which  it  was  made,  and  giving  judg- 
ment against  defendant  for  costs,  from  which  decree  de- 
fendant appealed  to  this  Court.  The  same  questions 
arising  in  this  cause  were  adjudicated  in  the  case  of  Win- 
ning V.  Eaki7i,  44  W.  Va.  19,  (28  S.  E.  757) ,  which  was  an 
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appeal  from  a  similar  decree  rendered  on  the  same  day  by 
the  same  court,  setting  aside  a  deed  under  a  sale  made  by 
the  sheriff  at  the  same  time  the  sale  was  made  under 
which  the  deed  sought  to  be  set  aside  in  this  cause  was 
made.  After  the  decision  of  this  Court  in  the  said  case, 
which  was  rendered  on  the  17th  day  of  November,  1897, 
where  the  points  raised  in  the  case  are  fully  discussed,  the 
appellee  recognizing  the  fact  of  such  adjudication,  by  her 
counsel,  says:  "My  client  declines  to  have  a  brief  filed  in 
her  case,  for  the  reasons  that  she  is  poor,  and  unable, 
without  sacrifice,  to  pay  for  printing  same,  and  the  same 
questions  arising  in  her  case  have  already  been  passed 
upon  by  the  Court  in  the  case  of  Eakin  v.  Winnings  ad- 
versely to  her  contention  in  her  case."  This  being  true, 
I  deem  it  quite  unnecessary  in  this  case  to  discuss  and 
pass  upon  questions  that  have  been  already  adjudicated. 
For  the  reasons  assigned  in  Winning  v.  Eakin^  supra^  the 
decree  in  this  cause  is  reversed  and  set  aside,  and  plain- 
tiff's bill  dismissed. 

Reversed. 
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Skaggs  v.  Mann  et  uL 

Submitted  January  25,  1899— Decided  April  1,  1899. 

1 .     Equity  P  lk a di  n  c; —  Trusts — Petition . 

L.  J.  B.  purchased  a  tract  of  land  with  his  wife's  sep- 
arate estate,  and,  without  her  knowledge  or  consent  took  the 
deed  in  his  own  name.  They  moved  on  the  land,  and  occupied  it 
as  a  common  home  He  afterwards,  without  her  knowledg-e  or 
consent,  conveyed  the  land  in  trust  to  secure  certain  creditors 
and  endorsers  of  his,  who  directed  the  trustee  to  sell  under  the 
trust.  About  the  time  of  the  sale  the  benificiaries  in  the  trust 
entered  into  a  written  contract  among*  themselves,  appointing" 
M.,  one  of  their  number,  agent  on  behalf  of  all  of  them  to  pur- 
chase the  property  in  case  it  did  rot  sell  for  a  sum  exceeding 
two  thousand  two  hundred  and  fifty  dollars,  binding  themselves 
each  to  pay  his  proportional  part  of  expenses  of  siile,  payments 
to  the  trustee  as  they  should  fall  due,  and  all  other  claims  for 
which  they  were  bound  as  endorsers  for  L.  J  B  in  said  trust 
deed,  and  in  proportion  to  the  amounts  of  bonds  upon  which  they 
were  indorsers,  and  any  one  failing  for  the  space  of  fifteen 
days  to  pay  his  proportion  of  his  liabilities  after  it  beciun^  due 
should  forfeit  his  claim  to  the  benefits  of  said  contract,  and  were 
to  share  ratably  any  profits  which  might  accrue  from  said  pur- 
chase. M.  purchased  the  property  at  the  price  of  one  thousand 
two  hundred  dollars  t(X)k  a  deed  in  his  own  name,  paid  the  pur- 
chase money  himself,  some  of  the  others  paying  their  proportion 
of  costs  of  sale,  and  paying  .considerable  sums  on  some  of  their 
indorsments.  M.  claimed  the  property  as  his  own,  refusing  to 
recognize  the  others  as  co-purchasers  under  the  contract.  J.  S., 
one  of  the  parties  to  the  contract  and  a  beneficiary  in  the  trust 
deed,  filed  his  bill  in  chancery  against  M.  and  the  other  parties 
to  the  contract  and  L.  J.  B.  and  the  trustee  in  the  deed  of  trust, 
praying  that  the  trustee's  deed  to  M.  be  construed  to  be  a  trust 
deed  for  the  benefit  of  all  the  parties  to  the  said  contract  in  the 
proportions  that  each  hatl  paid,  that  M.  be  required  to  account 
for  rents  and  profits  and  damages  for  waste,  and  that  the    land 

14 


46 
4« 

200 
255 

4d 
49 

2UU 
523 

1  4tt 

lJ5 

46 
61 

1 

200 
451 

210  Skaggs  v.  Mann.  [46 

be  partitioned  or  sold,  and  proceeds  divided.  S.,  the  wife  of  L. 
J.  B.  tendered  her  petition,  making-  the  plaintiff  and  all  the  de- 
fendants in  the  suit  parties  thereto,  setting-  up  her  claim  and 
title  to  the  land  in  controversy,  praying-  process  ag-ainst  the  par- 
ties thereto,  and  that  they  be  required  to  answer  the  petition; 
that  the  trust  deed  made  bv  L.  J.  B.  and  the  trustee's  deed  to 
M.  be  set  aside;  that  the  deed  to  L.  J.  B.  be  construed  to  be  a 
trust  deed,  and  the  property  held  thereunder  by  L.  J.  B.  for  her 
benefit;  and  that  M.  be  required  to  account  for  rents  and  profits, 
etc.,  which  petition  was,  not  being-  excepted  or  objected  to,  per- 
mitted to  be  filed,  process  thereon  accepted  by  all  the  parties, 
the  petition  taken  for  confessed  by  all  the  parties  except  M.,  who 
filed  his  demurrer  and  answer  thereto  to  which  answer  g-eneral 
replication  was  made.  Depositions  were  taken  by  all  the  par- 
ties interested,  including  their  own  depositions,  and  a  full  and 
fair  hearing-  was  had  on  the  merits  of  the  case  as  set  up  in  said 
petition  and  answer.  Heldy  under  the  circumstances  of  the  case, 
not  error  to  treat  such  petition  as  an  orig-inal  bill.     (p.  219). 

2.     Equity —  Trusts. 

When  a  party  has  acquired  the  legal  title  to  property  to  which 
another  has  a  better  rig-ht,  a  court  of  equity  will  convert  him  in- 
to a  trustee  of  the  true  owner,     (p.  223). 

Appeal  from  Circuit  Court,  SummerF>  County. 

Bill  b\^  Judson  Skaggs  against  James  Mann  and  others. 
A  decree  was  rendered  from  which  defendant  Mann  ap- 
peals. 

Affirmed. 

Miller  &  Read,  for  appellant. 

J.  W.  Arbuckle  and  A.  R.  Hkflin,  for  appellee. 

McWhorter,  Judge: 

Judson  Skaggs  filed  his  bill  in  equity  in  the  circuit  court 
of  Summers  County  at  the  January  rules,  1895,  against 
James  Mann,  A.  W.  Burdett,  R.  M.  Burdett,  W.  C.  Eades, 
L.  J.  Burdett,  J.  J.  Svvope,  and  W.  J.  Lemon,  trustee,  de- 
fendants, alleging  that  the  defendant,  L.  J.  Burdett  was 
the  owner  of  valuable  real  estate,  upon  which  he  lived  in 
said  county;  that  said  L.  J.  Burdett  became  and  was 
financially  embarrassed;  that  defendants  A.  W.  Burdett, 
R.  M.  Burdett,  and  J.  J.  Swope  and  plaintiff  were  creditors 
and  indorsers  of  said  L.  J.  Burdett,  who,  to  sa*e  his  credi- 
tors and  indorsers,  and  secure  them  from  loss  bv  reason 
of  their  indorsements,  executed  a  deed  of  trust  to  defen- 
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dant  W.  J.  Lemon,  trustee,  on  said  real  estate,  which  was 
duly  recorded  in  said  county,  and  exhibited  a  copy  thereof 
with  his  bill;  that  one  of  defendant  L.  J.  Burdett's  said 
debts  was  due  and  payable  to  one  John  Graham,  and  for 
which  he  had  a  decree  to  sell  the  said  real  estate;  that 
plaintiff,  and  the  defendants  L.  J.  Burdett,  J.  J.  Swope, 
R.  M.  Burdett,  A.  W.  Burdett,  and  W.  C.  Eades,  bought 
the  said  decree,  and  on  the  8th  day  of  November,  1886, 
executed  to  said  Graham  their  several  separate  notes  or 
bonds,  payable  in  one,  tw^o,  and  three  years,  for  said  debt 
or  decree,  so  as  to  get  time  to  adjust  the  said  debts  and 
save  themselves  harmless  as  far  as  possible,  which  is 
shown  by  a  contract  in  writing  among  said  parties;  that 
plaintiff  along  with  defendants  James  Mann,  J.  J.  Swope, 
R.  M.  Burdett,  and  A.  W.  Burdett  ordered  the  trustee 
to  sell  the  land,  and  he  did  accordingly  advertise  the 
same  for  sale  to  be  had  on  the  31st  day  of  March,  1887; 
that  on  said  last-mentioned  day  the  same  parties  who 
ordered  the  sale  entered  into  a  contract  in  writing  to 
share  equally  and  ratably,  and  to  pay  equally  and 
ratably,  the  said  debts  of  said  L.  J.  Burdett  on  which  the}- 
were  indorsers,  and  to  buy  the  land  if  it  should  not  sell  for 
a  sum  sufficient  to  relieve  them  of  all  their  respective  lia- 
bilities, and  in  said  contract  appointed  James  Mann  as 
their  agent  to  purchase  the  said  land  for  them  unless  it 
sold  for  the  sum  of  two  thousand  tw^o  hundred  and  fifty  dol- 
lars, which  was  near  the  amount  for  w'hich  they  were 
liable,  and  that  each  of  said  obligees  in  said  writing  was  to 
share  equally  and  ratably  in  the  payment  of  the  said  debts 
upon  which,  they  were  obligated,  and  to  hold  an  interest  in 
said  land  in  proportion  to  their  payment  on  said  debts,  and 
filed  a  copy  of  said  contract;  that  said  Mann  purchased  the 
land  at  said  sale  at  the  sum  of  one  thousand  two  hun- 
dred dollars,  which  was  really  less  than  one-half  its  value, 
and  only  about  one-half  the  amount  for  which  said  parties 
were  liable;  that  soon  after  the  vsale  Mann  sent  plaintiff  a 
statement  of  his  part  of  the  costs,  which  he  promptly  paid 
to  said  Mann,  which  was  the  only  demand  said  Mann  ever 
made  on  plaintiff;  that  soon  after  A.  W.  Burdett  and  R. 
M.  Burdett  became  entirely  insolvent,  and  paid  nothing  on 
any  of  the  obligations;  that  soon  after  it  became  known 


212  Skaggs  V,  Mann.  [46 

that  said  parties  were  insolvent,  plaintiff,  Mann,  and  Swope 
met  and  entered  into  a  parol  agreement  that  Mann  would 
pay  the  demands  as  they  became  due  to  the  trustee  for  the 
purchase  of  the  land;  that  Swope  would  pay  on  the  large 
note  in  the  Bank  of  Union,  upon  which  Swope,  A.  A.  Mil- 
ler, R.  M.  Burdett,  and  James  Mann  were  indorsers,  and 
that  plaintiff  would  pay  on  another  large  note  in  the  Bank 
of  Union,  upon  which  plaintiff,  A.  W.  Burdelt,  and  R.  M. 
Burdett  were  indorsers,  and  also  to  pay  each  and  other 
smaller  debts  for  which  they  were  liable,  and  which  were 
secured  in  said  trust  deed;  that  in  pursuance  of  said  last 
agreement  Mann  paid  the  sums  as  they  came  due  to  the 
trustee,  and  were  applied,  as  plaintiff  was  informed,  to  the 
payment  of  the  notes  given  by  plaintiff  and  others  to  John 
Graham;  that  Swope  paid  large  sums  on  the  debt  of  the 
Bank  of  Union,  w^hich  he  so  agreed  to  pay,  and  the  plaintiff 
paid  out  in  full  the  debt  on  which  he  was  to  pay  to  the 
Bank  of  Union  and  other  debts  embraced  in  said  trust 
deed  to  the  extent  of  about  eight  hundred  dollars;  that  this 
contract  was  made  for  the  convenience  of  the  parties,  and 
that  all  the  payments  so  made  on  the  debts  by  him  were 
to  be  credited  to  him  as  so  much  paid  on  the  lands,  or  as 
his  part  of  the  purchase  money;  that  L.  J.  Burdett  and  W. 
C.  Eades  paid  nothing  on  the  debt  due  to  John  Graham, 
that  at  divers  times  plaintiff,  Mann,  and  Swope  met  and 
settled  about  the  rents  and  profits  of  the  lands  and  the 
payments  they  had  respectively  made  on  said  debts,  and 
agreed  to  have  a  final  settlement  of  the  said  transaction 
when  the  trustee  was  readv  to  make  the  deed,  and  thev 
would  divide  the  land  in  kind  among  themselves,  or  sell 
and  divide  the  proceeds  in  proportion  to  the  amounts  paid; 
that  plaintiff  took  for  a  year  or  two,  with  the  full  knowl- 
edge and  consent  of  Mann,  a  part  of  the  proceeds  of  the 
rent  of  the  farm  in  grain,  etc.,  and  left  the  remainder  in 
the  hands  of  their  agent,  Mann,  to  be  applied  as  a  credit 
on  whatever  Mann  had  paid  above  his  proportion;  that 
Mann  was  to  keep  a  correct  account  of  expenses  and  of 
rents  and  profits,  and  settle  from  time  to  time,  w'hich  he 
did  for  a  year  or  two,  but  now  wholly  refuses  to  do  so;  that 
there  was  no  breach  or  failure  on  plaintiff's  part  of  any  of 
the  contracts  about  the  land;  that  Mann  took  to  himself  a 
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deed  from  the  trustee  for  said  land,  a  copy  of  which  he  ex- 
hibits; that  Mann  claims  title  and  ownership  of  the  land, 
has  gotten  large  sums  from  said  land  since  the  purchase, 
much  more  than  he  has  paid  on  Burdett's  debts,  has  cut 
and  destroyed  large  amounts  of  saw  timber  and  ties  and 
tan  bark,  and  greatly  damaged  and  despoiled  the  value  of 
said  land;  that  said  Mann  is  not  the  owner  of  said  land,  but 
only  has  an  equitable  interest  in  same,  along  with  plaintiff 
and  others;  that  he  bought  it  as  agent  or  trustee  of  them, 
and  that  the  deed  as  far  as  it  conveys  an  absolute  title,  is 
a  fraud  on  plaintiff;  that  it  is  only  a  trust  deed,  and  Mann 
holds  said  land  in  trust,  and  prays  that  said  deed  may  be 
construed  to  be  a  trust  deed  for  the  benefit  of  the  parties 
who  paid  as  specified;  that  all  necessary  and  proper  ac- 
counts of  payments  by  the  several  parties  on  the  debts  of 
L.  J.  Burdett  be  taken,  said  Mann  be  required  to  render 
a  strict  account  of  the  rents  and  profits  and  for  all  dam- 
ages done  by  the  destruction  of  timber  on  same,  and  for 
partition  in  kind  or  sale  and  division  of  proceeds,  and  for 
general  relief. 

Defendant  Mann  filed  his  demurrer  to  said  bill,  and, 
without  waiving  his  demurrer,  answered  the  same;  admits 
the  deed  of  trust  executed  bv  L.  J.  Burdett  to  defendant 
Lemon,  trustee,  and  the  written  agreement;  says  they 
were  executed  by  him  in  good  faith;  that  he  purchased  the 
land  at  trustee's  sale  at  one  thouasnd  two  hundred  dollars; 
that  he  paid  all  the  purchase  money  therefor,  none  of 
which  was  refunded  to  him  by  plaintiff  or  either  of  defen- 
dants; that  the  notes  executed  to  said  trustee  were  by  re- 
spondent, J.  J.  Swope,  plaintiff,  R.  M.  Burdett,  and  A.  W. 
Burdett,  but  were  wholly  paid  by  respondent,  as  well  as 
costs  of  said  sale;  that  out  of  the  proceeds  of  said  notes 
and  sale  of  the  land  the  John  Graham  debt  represented 
by  said  agreement  was  paid,  and  the  said  agreement  as- 
signed to  respondent,  and  the  balance  of  the  fund  from  the 
sale  of  the  land  was  distributed  as  follows:  One  hundred 
dollars  paid  by  trustee  to  Swope,  (me  hundred  dollars  to 
plaintiff,  and  the  residue  thirty-seven  dollars  and  forty-one 
cents,  to  other  and  minor  creditors,  secured  by  said  trust; 
denies  that  plaintiff  or  either  of  defendants  paid  off  the 
debts  or  either  of  them,  that  respondent  was  indorser  on 
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or  upon  which  they  were  indorsers,  but  utterly  failed  to 
do  so;  that  all  of  said  debts  had  been  paid  by  respondent, 
except  one. of  about  eight  hundred  dollars,  for  which  there 
is  a  decree  against  respondent;  that  said  plaintiff  and  de- 
fendants, except  respondent,  violated  the  contract  of  Jan- 
uary 1,  1884 (evidently  meaning  March  31,  1887),  and  failed 
to  comply  with  in  every  particular,  and  have  forfeited  their 
claim  to  the  benefits  to  be  derived  therefrom;  denies  any 
oral  agreement  as  alleged,  or  that  respondent,  plaintiff  and 
Swope  ever  met  and  settled  about  the  rents  of  the  land,  or 
that  he  refused  to  make  a  final  settlement  with  said  trus- 
tee, but  that  respondent  had  long  since  made  a  correct 
and  final  settlement  with  him;  avers  that  defendant  Swope 
is  not  an  indorser  for  L.  J.  Burdett,  and  paid  nothing  for 
him;  denies  any  agreement  to  divide  said  land  in  kind  or 
proceeds  thereof;  that  the  rents  were  accounted  for  until 
after  the  bonds  for  the  purchase  money  became  due,  and 
he  had  to  pay  them,  plaintiff  and  other  parties  having  failed 
and  refused  to  pay  any  part,  or  to  comply  with  said  agree- 
ment; denies  that  he  received  large  sums  from  said  lands 
since  the  purchase,  as  much  or  more  than  he  had  paid  out 
on  debts  of  Burdett;  denies  that  he  cut  or  destroyed  large 
amounts  of  timber,  ties,  and  tan  bark,  and  has  greatly 
damaged  and  despoiled  the  land.  Respondent  avers  that 
he  has  improved  the  land,  cleared  about  twenty  acres,  and 
spent  much  more  than  he  received  therefor  from  any 
source;  denies  that  the  land  is  worth  more  than  what  he 
paid  for  it,  one  thousand  two  hundred  dollars,  and  has 
offered  and  requested  plaintiff  to  take  the  land  at  what  he 
paid  for  it,  with  its  interest,  which  he  refused;  and  denies 
each  and  every  allegation  of  the  bill  not  expressly  admitted. 
Defendant  Swope  answered  the  bill,  admitting  the  mater- 
ial allegations  thereof,  and  claiming  an  interest  in  the 
property  to  the  extent  of  his  payments  on  the  debts  of  L. 
J.  Burdett,  as  per  the  agreement,  and  prays  that  Mann 
may  be  held  to  be  trustee  for  the  parties  holding  the  prop- 
erty in  trust  for  the  several  parties.  Susan  Burdett  ten- 
dered her  petition  in  said  cause,  alleging  that  she  is  the 
wife  of  defendant  L.  J.  Burdett;  that  her  maiden  name 
was  Susan  Scott;  that  at  the  time  of  her  marriage  she  was 
possessed  of  valuable  separate  estate  worth  two  thousand 
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dollars  cash,  and  that  she  furnished  to  her  husband  one 
thousand  eight  hundred  dollars  with  which  to  buy  land  for 
a  home  for  her,  and  that  with  said  money  he  bought  the 
land  in  controversy;  that  the  legal  title  was  to  be  conveyed 
to  her,  but,  as  she  is  informed,  by  some  mistake  it  was  not 
done,  but  was  conveyed  to  her  husband;  that  she  was  to  pa}'^ 
twenty-five  hundred  dollars,  and  she  paid  all  but  the  sum 
that  was  due  to  John  Graham,  mentioned  in  the  cause,  and 
that  she  had  arranged  for  the  payment  of  that  sum  to  him 
through  the  parties  who  executed  the  notes  to  him  for  his 
said  claim;  that  each  of  the  parties  to  this  suit  knew  at  the 
time  they  purchased  this  land  that  petitioner  had  paid  this 
large  sum  of  money  on  it,  and  that  she  was  claiming,  and 
always  had  claimed,  the  land,  and  was  in  possession  of  it; 
that  she  did  not  sign  the  trust  deed  under  which  the  land 
was  sold,  and  that  she  knew  nothing  of  it  until  long  after- 
wards and  until  the  land  was  to  be  sold  under  the  same, 
and  that  knowledge  of  her  claim  was  brought  home  to  all 
the  parties  at  that  time  and  before  the  sale,  and  that  she 
claimed  the  said  land  and  recognized  no  lien  against  it  ex- 
cept the  debt  of  John  Graham;  that  she  could  have  ar- 
ranged and  paid  the  Graham  debt,  and  would  have  done 
so,  if  the  parties  to  this  suit  had  not  sold  it  for  the  other 
debts  in  said  trust  deed;  that  each  of  the  creditors  and  in- 
dorsers  of  her  husband,  and  each  of  the  beneficiaries  in 
said  trust  deed,  knew  before  they  extended  credit  to  or 
indorsed  for  her  husband,  L.  J.  Burdett,  that  petitioner 
had  paid  that  large  sum  of  money  on  said  land,  and  was 
claiming  it;  that  the  parties  to  this  suit  assured  her  that 
they  would  protect  her  interests  in  this  matter  before  any 
sale  w-as  made  under  said  trust  deed,  and  that  they  did  let 
her  live  on  and  occupy  said  land  until  recently,  when  they 
evicted  her  therefrom,  alleging  that  there  was  no  claim 
against  said  land  that  was  paramount  to  hers  except  the 
debt  of  Graham;  that  the  parties  had  gotten  more  from  the 
land  since  it  was  sold  under  the  deed  of  trust  than  would 
pay  the  Graham  debt,  and  that  it  should  be  so  applied;  that 
the  sale  made  under  the  trust  deed  was  not  made  at  the 
mstance  of  John  Graham,  and  cannot  an  any  wise  affect 
her  interests  in  this  matter;  that  she  has  no  adequate 
remedy  at  law,  and  praying  to  be  made  a  party  defendant 
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in  this  suit,  that  process  issue  on  her  petition  against  the 
plaintiff  and  each  of  the  defendants  to  this  suit,  and  that 
they  be  required  to  answer  this  petition;  that  the  trust 
deed  of  L.  J.  Burdett  to  W.  J.  Lemon,  trustee,  be  set  aside 
as  to  petitioner,  and  held  for  naught  as  to  her;  that  the 
deed  from  T.  D.  Burdett  and  wife  to  L.  J.  Burdett,  con- 
veying the  title  to  this  land,  be  construed  as  a  trust  deed, 
and  that  L.  J.  Burdett  be  held  to  hold  the  same  as  trustee 
for  petitioner  to  the  extent  of  the  payments  made  by  her, 
and  that  all  proper  accounts  be  taken  and  had  as  the 
amounts  the  parties  have  received  from  said  lands  since 
the  so-called  purchase  by  James  Mann;  that  the  deed  from 
Trustee  Lemon  to  James  Mann  be  set  aside  and  held  for 
naught,  and  that  her  rights  be  fully  protected,  and  for 
general  relief.  Process  was  awarded  February  23,  1895 
against  the  parties  to  the  suit  by  name.  The  parties 
plaintiff  and  defendant  to  the  suit  accepted  service  in  writ- 
ing on  the  said  petition.  The  defendant  James  Mann  filed 
his  demurrer  and  answer  to  said  petition,  denying  that  the 
money  of  petitioner  paid  for  the  land,  and  that,  if  she  ever 
had  any  interest  in  the  fund,  it  had  been  reduced  to  pos- 
session by  her  husband,  L.  J.  Burdett,  and  denying  that 
the  legal  title  to  said  land  was  to  be  conveyed  to  her;  that 
he  had  any  knowledge  that  petitioner  had  paid  any  sum  of 
money  on  said  land,  or  that  she  ever  claimed  any  interest 
therein,  and  that  she  was  ever  in  possession  thereof;  that 
he  had  any  knowledge  that  any  of  petitioner's  money  had 
gone  into  the  payment  for  said  land  before  he  indorsed  and 
went  the  security  for  her  husband,  L.  J.  Burdett,  and  that 
he  in  any  way  promised  to  protect  her  interests.  He  also 
denied  each  and  every  allegation  of  the  petition  not  speci- 
fically denied.  Petitioner  joined  in  said  demurrer,  and 
replied  generally  to  the  said  answer.  The  petition  was 
taken  for  confessed  as  to  plaintiff  Skaggs,  and  all  the  de- 
fendants, except  James  Mann. 

Depositions  of  all  the  parties  plaintiff  and  defendant  who 
were  interested,  and  other  witnesses,  were  taken  and 
filed  in  the  cause,  and  on  the  1st  day  of  September,  1897, 
the  cause  was  heard,  when  the  court  overruled  the  demur- 
rers of  defendant  James  Mann  both  to  the  bill  and  to  the 
petition  of  Susan  Burdett,  as  well  as  the   several   excep- 
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tions  to  the  depositions,  and  held  and  so  decreed  that  the 
lands  in  controversy  were  purchased  and  paid  for  with  the 
separate  estate  of  Susan  Burdett,  and  is  her  sole  and  sep- 
arate estate,  and  not  subject  to  the  debts  of  her  husband, 
L.  J.  Burdett,  or  in  any  manner  bound  for  his  debts,  and 
that  her  hubsand,  L.  J.  Brudett,  under  the  deed  made 
to  him  by  T.  D.  Burdett,  must  take  and  hold  the  lands  in 
trust  for  her,  and  that  the  trust  deed  made  bv  L.  J.  Bur- 
dett  to  W.  J.  Lemon,  trustee,  of  January  1,  1884,  and  the 
deed  from  Trustee  Lemon  to  James  ^Jann,  dated  Novem- 
ber 3,  1888,  are  void  as  to  Susan  Burdett,  and  of  no  effect; 
and  it  was  according-ly  so  decreed.  But  it  was  further 
decreed  that,  said  Mann  having  paid  the  debt  to  John 
Graham,  nine  hundred  and  twenty-three  dollars,  as  of 
October  29,  1888,  which  was  a  lien  on  theland  purchased 
of  the  trustee,  and  decreed  to  be  the  property  of 
Susan  Burdett,  the  said  James  Mann  is  entitled  to  the 
sum  he  paid  therefor,  with  interest,  with  the  taxes 
paid  on  the  said  lands  by  said  Mann,  to  be  charged  against 
the  said  Susan  Burdett  and  against  her  land,  and  awarded 
her  and  her  trustee  a  w^rit  of  possession,  and  holding  that 
she  was  entitled  to  recover  the  rents,  issues,  and  profits  of 
said  lands  from  the  time  James  Mann  took  control  thereof, 
and  referred  the  cause  to  a  commissioner  to  take,  state, 
and  report  the  annual  rental  value  of  said  lands,  and  the 
rents,  issues,  and  profits  thereof,  from  the  time  said  Mann 
took  control  of  the  same,  which  should  be  treated  as  a 
credit  on  the  Graham  debt,  and  taxes  paid  by  said  Mann, 
and  any  damages  that  may  be  shown  by  waste  and  de- 
struction of  timber,  etc.  P>om  which  decree  the  defen- 
dant James  Mann  appealed,  claiming  that  the  court  erred 
in  permitting  the  petition  of  Susan  Burdett  to  be  filed  in 
this  cause;  in  overruling  and  not  sustaining  appellant's 
demurrer  to  the  petition;  in  overruling  and  not  sustaining 
appellant's  demurrer  to  plaintiff's  bill;  in  overruling  ap- 
pellant's exceptions  to  certain  decisions,  and  to  the  ques- 
tions and  answers  noted  in  said  depositions;  in  decreeing 
in  favor  of  Susan  Burdett  for  said  lands,  and  holding  the 
same  to  be  her  sole  and  separate  estate,  and  not  subject  to 
the  debts  of  L.  J.  Burdett,  and  that  L.  J.  Burdett,  under 
the  deed  from  T.  D.  Burdett,  of  February  3,  1883,  should 
hold   the  same  in  trust  for  the  use  and  benefit  of  Susan;  in 
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holding  the  trust  deed  from  L.  J.  Burdett  to  W.  J.  Lemon, 
trustee,  and  the  deed  from  Lemon  to  appellant,  of  Novem- 
ber 3,  1888,  to  be  void,  and  in  setting  them  aside;  in  giving 
judgment  to  Susan  Burdett  for  possession  and  for  rents, 
issues  and  profits;  in  referring  the  cause  to  a  commis- 
sioner; in  charging  appellant  damages  for  waste,  etc., 
without  giving  him  credit  or  allowance  for  premanent  im- 
provements placed  by  him  on  said  lands;  in  not  ascertain- 
ing the  amount^  if  any,  of  the  separate  estate  of  Susan 
Burdettt  paid  for  the  said  real  estate,  if  entitled  to  any 
interest  in  said  lands  it  would  only  be  to  the  extent  of  the 
application  of  her  separate  estate  to  the  payment  of  the 
purchase  for  said  lands;  in  not  decreeing  said  land  to  be 
the  real  estate  of  appellant  in  fee  simple.  It  does  not 
appear  that  objection  was  made  to  the  filing  of  the  peti- 
tion of  Susan  Burdett,  and  it  is  insisted  that  the  demur- 
rer thereto  should  have  been  sustained,  because  her 
cause  of  action  and  claim  of  title,  if  any  she  had, 
were  a  distinct  and  separate  right  of  action,  not  raised  by 
the  plaintiif 's  bill  or  the  answers  of  the  defendants;  that 
the  controversy  raised  by  bill  and  answers  does  not  con- 
nect her  w'ith  the  plaintiff's  claim  or  defendant's  title,  Iheir 
contention  being  over  the  title  of  L.  J.  Burdett,  now  held 
by  Mann,  and  not  a  controversy  over  the  title  of  Susan; 
that  if  she  had  any  action  it  would  be  by  original  bill;  and 
that  the  parties  to  the  original  bill  should  at  least  have 
been  made  parties  to  the  petition.  The  petition  does 
name  the  plaintiff  and  defendants  in  said  cause  in  the  cap- 
tion of  the  petition,  and  the  prayer  is  that  the  petitioner 
**be  made  a  party  defendant  in  this  suit,  and  that  process 
may  issue  on  this  petition  against  the  plaintiff  and  each  of 
the  defendants  to  this  suit,  and  that  they  be  required  to 
answer  this  petition."  Process  was  awarded  thereon 
against  the  plaintiff  and  defendants  by  name,  and  they  ac- 
cepted service,  and  the  defendant  James  Mann  filed  his 
answer  thereto.  Susan  Burdett  might  well  have  been 
made  a  party  to  the  suit,  because  she  had  an  interest  in 
the  subject-matter  of  the  suit;  while  it  did  not  so  appear 
on  the  record,  it  is  admitted  by  the  plaintiff,  Skaggs,  and 
the  defendants  interested,  except  James  Mann,  that  they 
knew  of  her  interest,  and  the  evidence  shows  that  Mann 
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had  knowledge  of  it  also.  This  was  an  attempt  to  parti- 
tion, or  to  sell  and  divide,  the  proceeds  of  this  land  among 
the  parties  to  the  suit  ignoring  the  rights  of  Susan  Bur- 
dett.  If  she  had  been  made  a  party  defendant,  she  could 
have  filed  her  answer,  as  she  has  her  petition,  in  the  na- 
ture of  a  cross  bill,  setting  up  affirmative  relief;  and,  al- 
though her  petition  is  not  formally  a  cross  bill,  it  makes 
the  issue  just  as  clear,  and  the  rights  of  the  parties  just  as 
well  protected,  as  by  cross  bill  or  original  bill.  Cunning- 
ham  V.  Hedrick,  23  W.  Va.  579. 

On  the  1st  day  of  January,  1884,  appellant  wrote  the 
trust  deed  which  was  executed  by  L.  J.  Burdett  on  the 
28th  day  of  August,  1885,  and  on  that  day  entered  of  record, 
and  the  deed  from  T.  D.  Burdett  and  wife  to  L.  J.. Bur- 
dett was  recorded  on  the  same  dav.  Susan  Burdett  knew 
nothing  of  the  trust  deed  being  executed  by  her  husband 
until  a  short  time  before  the  sale  under  it,  and  did  not 
know  that  the  deed  from  T.  E.  Burdett  and  wife  was  not 
made  to  her  until  after  this  suit  was  brought.  The  peti- 
tion of  Susan  Burdett  is  in  the  nature  of  an  original  bill. 
It  makes  all  the  necessary  parties;  and,  taken  in  connection 
with  the  bill  filed  in  the  case  and  the  exhibits  therewith, 
which  are  referred  to,  is  sufficiently  clear  in  its  allegations 
Bnd  its  prayer  to  *'duly  apprise  the  parties  of  the  essential 
inquiry  to  enable  them  to  meet  it  by  testimony."  Sturm 
V.  Fleming,  22  VV.  Va.  404.  Judgp:  Snydkr  in  his  opinion 
in  that  case  says:  **I  do  not  deem  it  necessay  to  enter 
upon  any  extended  review  of  the  authorities  to  prove  that 
the  form  of  chancery  pleadings  has  in  England,  and  per- 
haps to  a  greater  degree  in  this  country,  ceased  to  be  of 
any  practical  importance.  Such  pleadings  in  both  coun- 
tries have  been  greatly  simplified.  An  informal  claim  or 
complaint  is  substituted  in  many  cases  for  a  bill;  and  the 
bill,  w^hen  used,  is  only  a  concise  narrative  or  statement  of 
the  material  part  of  the  complainant's  case,  with  a  prayer 
for  the  appropriate  relief  or  for  general  relief,  which 
will  be  sufficient  in  most  cases.  A  rigid  and  technical 
construction  of  bills  and  other  pleadings  is  exploded. 
Ma\o  V.  Murc/iic,  3  Munf.  384.  The  name  and  the  form 
are  immaterial;  substance  is  all  that  is  required.  In  Vir- 
ginia the  practice  of  courts  of  equity,  which  is  the  rule 
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of  practice  in  this  State,   allows  the  greatest  liberty  with 
respect  to  pleading's." 

It  will  be  observed  that  the  plaintiff,  Skay^g-s,  raised  no 
question  about  the  petition,  neither  objecting  nor  except- 
ing to  the  petition  nor  to  the  filing  thereof,  and  the  same 
was  taken  for  confessed  as  to  plaintiff,  Judson  Skaggs, 
and  all  the  defendants  except  James  Mann,  and  his  ans- 
wer was  filed  to  said  petition  and  general  replication 
thereto  by  petitioner;  and  thus  the  issue  was  fairly  and 
clearly  raised  thereon  between  Susan  Burdett  and  said 
Mann,  who  was  claiming  the  title  in  fee  to  the  lands  in 
question.  It  is  true  the  proceeding  is  somewhat  irregular 
and  not  exactly  in  line  of  technical  pleading  to  permit  a 
petition  in  the  nature  of  an  original  bill  thrust  into  a  pend- 
ing chancery  cause  by  one  who  was  not  a  party  to  the  suit, 
vet  it  would  seem  that  when  an  issue  has  been  thus  clearly 
made,  involving  the  whole  of  the  subject-matter  of  the 
original  suit,  in  the  cause  has  been  fully  and  fairly  heard 
as  much  so  as  it  would  be  possible  to  be  under  an  original 
bill  and  answer,  and  testimony  taken  therein,  and  a  final 
decree  adjudicating  the  rights  of  the  parties  who  are  all 
before  the  court,  with  all  their  depositions,  that,,  under 
section  4,  chapter  134,  Code,  which  provides:  '*No  decree 
shall  be  reversed  for  want  of  a  replication  to  the  answer, 
where  the  defendant  has  taken  depositions  as  if  there  had 
been  a  rejjlication;  nor  shall  a  decree  be  reversed  at  the 
instance  of  a  party  who  has  taken  depositions,  for  an  in- 
formality in  the  proceedings,  when  it  appears  that  there 
was  a  full  and  fair  hearing  upon  the  merits,  and  that  sub- 
stantial justice  has  been  done," — the  decree  should  not  be 
disturbed  by  the  appellate  court  for  a  mere  irregularity  or 
technicalitv.  Should  this  decree  be  reversed.,  and  the 
petitioner,  Susan  Burdett,  remanded  to  her  original  bill 
and  proceedings  to  have  the  relief  which  is  given  her  by 
this  decree,  the  pleadings  could  not  vary  materially  from 
those  in  this  case  on  the  petition  and  answer,  and  it  is  not 
probable  that  the  testimony  would  be  materially  different. 
**It  is  the  divsposition  of  courts  of  equity  to  regard  sub- 
stance rather  than  mere  form;  hence  in  this  case  a  bill 
filed  as  a  cross  bill,  which  could  not  be  sustained  as  such, 
but  having  all  the  elements  of  an  original  bill,  was  held   to 
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be  sufficient  as  an  original  bill,   and   treated  as  such." 
Riggs  V.  Armstrong,  23  W.  Va.  760. 

It  is  claimed  by  appellant  that  the  claim  of  Susan  Bur- 
dett  is  stale;  that  she  is  barred  and  estopped  by  laches  and 
limitations  that  the  land  was  purchased  by  L.  J.  Burdett 
in  1876  or  1877,  under  a  written  contract  between  himself 
and  T.  D.  Burdett,  and  title  taken  in  his  name,  and  he  was 
held  out  to  the  world  as  the  owner;  that  on  the  credit  of 
his  title  he  received  large  credit,  and  his  neighbors  in- 
dorsed his  paper.  It  appears  from  the  evidence  that  the 
land  was  contracted  for  by  Mrs.  Burdett  herself,  and  that 
the  deed  was  to  be  made  to  her  as  stated  by  herself  and 
T.  D.  Burdett,  who  made  the  deed  to  L.  J.  Burdett,  her 
husband;  but  that  the  writings  were  drawn  afterwards  at 
T.  D.  Burdett's  house,  as  stated  by  Marinda  Burdett, 
wife  of  T.  D.  Burdett,  who  says  she  remembers  distinctly 
that  at  the  time  L.  J.  Burdett  said  he  wanted  the  land  for 
his  wife  in  place  of  the  lands  he  owned  where  she  was  liv- 
ing,— he  wanted  the  deed  made  to  her.  Witness  was  not 
present  when  the  deed  was  made.  Plaintiff,  Skaggs,  as 
a  witness,  says  he  knew  at  the  time  he  indorsed  for  L.  J. 
Burdett  that  the  money  paid  on  the  purchase  of  the  land 
was  the  proceeds  of  the  sale  of  lands  willed  to  Mrs.  Bur- 
dett bv  her  father.  James  Mann  savs  he  knew  Mrs.  Bur- 
dett  had  invested  money  in  the  Gap  Mills  property,  but 
did  not  know  what  had  become  of  it.  He  says  L.  J.  Bur- 
dett told  him  the  property  w^as  deeded  to  him,  and  his 
wife  would  not  go  into  the  deed  of  trust  with  him,  and  that 
Burdett  always  told  him  that  the  right  was  in  himself. 
L.  J.  Burdett  says  that  Mr.  Mann  was  down  at  his  house 
after  they  had  purchased  the  property  at  Gap  Mills,  and 
they  went  together  over  the  place;  that  he  told  Mr.  Mann 
that  the  Scott  money  paid  for  the  place,  with  the  excep- 
tion of  about  five  hundred  dollars,  and  Mann  said  he 
thought  it  was  a  good  bargain;  and  that  Burdett  was  not 
in  debt  at  the  time  his  wife  gave  him  the  money  to  buy 
the  land  in  question.  Burdett  further  says  that,  at  the 
time  Mann  first  went  on  his  bond  in  the  Bank  of  Union,  he 
owed  a  debt,  and  one  of  the  indorsers  had  become  insol- 
vent, and  they  wanted  him  to  make  the  note  stronger;  that 
he  asked  Mann  to  indorse  it  for  him.     Mann  said  to  him. 
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**Jack,  is  the  deed  to  the  land  in  your  own  name  or  your 
wife's?"  He  told  him  that  it  was  in  his  own  name,  and 
also  told  him  at  the  time  that  the  land  by  just  rights 
should  be  in  his  wife's  name,  but  was  not.  L.  J.  Burdett 
was  asked:  *'Did  Mr.  Mapn  know  your  wife  had  any  in- 
terest or  claim  in  the  land?  A.  I  could  not  swear  that  he 
knowed.  He  ought  to  have  knowed  it.  He  asked  me  if  it 
was  deeded  to  her  or  me,  and  I  told  him  it  was  deeded  to  me. 
He  says,  'Jack,  you  are  in  a  fair  way  of  losing  your  land.' 
'Yes;  and,'  I  said,  'that  is  not  all.  It's  my  wife's  land,  and 
she  is'  likely  to  be  sold  out  of  house  and  her  home. '  And  he 
said,  'You  have  brought  it  on  by  your  own  sins.'  Q.  When 
was  that?  A.  Well,  I  could  not  say;  but  it  was  some  time 
after  I  gave  the  deed  of  trust,  the  day  the  deed  of  trust  was 
written  I  told  him  the  deed  was  in  mv  name..  He  said  I 
had  better  get  her  to  sign  it,  and  I  said,  'No;  better  not 
mention  it  to  her.'  'Better  make  the  best  of  it,'  we  said." 
Appellant  knew  Mrs.  Burdett  owned  the  Gap  Mills  prop- 
erty. He  knew  they  sold  that,  and  purchased  the  land  in 
question.  He  knew  of  the  investment  of  her  funds.  He 
wrote  the  trust  deed  on  the  land,  dated  January  1,  1884, 
which  was  not  executed  or  recorded  until  August  28,  1885, 
when  it  was  put  on  record  on  the  same  day  the  deed  to  L. 
J.  Burdett  was  recorded,  which  last  deed  was  dated  and 
executed  February  3,  1883,  but  was  not  received  by  L.  J. 
Burdett  until  about  the  time  of  its  recordation,  who  put  it 
on  the  next  day  or  two  after  he  got  it  out  of  the  office  at 
Alderson.  There  is  no  evidence  that  L.  J.  Burdett  ever 
put  a  dollar  of  his  own  into  the  land.  "When  a  husband 
purchases  property  with  his  wife's  money,  and  takes  the 
deed  in  his  own  name,  a  resulting  trust  is  raised  in  her 
favor,  unless  it  is  shown  that  she  intended  the  money  as  a 
gift  or  loan  to  her  husband,  the  establishment  of  which 
fact  devolves  upon  the  husband  or  those  claiming  under 
his."  Berry  v.  Wiedman,  40  W.  Va.  36,  (20  S.  E.  817), 
in  which  case  upward  of  twenty-five  years  had  elapsed 
from  the  making  of  the  deed  to  her  husband,  but  during 
all  that  time  they  had  occupied  it  as  their  common  home, 
— he  always  admitting  in  her  presence  the  ownership, — 
and  she  held  or  recovered  the  property  as  against  her  hus- 
band's collateral  liens.     Mrs.  Burdett  up  to  the  time  of  the 
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sale  under  the  trust  deed  supposed  she  was  secure  in  the 
property  in  her  own  name,  and  did  not  know  it  was  not  in 
her  name  until  after  this  suit  was  brought.  The  fact  that 
it  was  in  the  name  of  her  husband  seems  to  have  been 
kept  from  her,  and  when  executing  the  trust  deed  Mann 
suggested  to  Burdett  to  have  his  wife  sign  it,  when  Bur- 
dett  told  him  they  would  better  not  mention  it  to  her. 
"  *Better  make  the  best  of  it,' we  said."  The  evidence 
would  indicate  clearly  that  appellant  must  have  had  full 
knowledge  of  the  claim  of  Mrs.  Burdett.  In  this  case 
there  is  no  question  about  the  purchase  of  the  property 
with  the  wife's  separate  estate;  neither  is  there  any  evi- 
dence to  show  that  he  took  the  title  in  his  own  name  either 
with  her  knowledge  or  consent.  On  the  other  hand,  it  all 
tends  to  prove  that  the  title  was  to  be  made  in  her  name. 
"When  one  party  has  acquired  the  legal  title  to  property 
to  which  another  has  a  better  right,  a  court  of  equity  will 
convert  him  into  a  trustee  of  the  true  owner,  and  compel 
him  to  convey  the  legal  title."  Cattle  Cb  v.  Becker^  147 
U.  S.  47,  57,  (13  Sup.  Ct.  217) ;  Garner  v.  Bank\  151  U.  S. 
420,  (14  Sup.  Ct.  390) ;  Felix  v.  Patrick,  145  U.  S.  317,  (12 
Sup.  Ct.  862).  The  exceptions  to  the  depositions  of 
Skaggs  and  L.  J.  Burdett,  the  overruling  of  which  is 
claimed  to  be  error,  were  excepted  to  on  the  ground  alone 
that  the  depositions  of  these  witnesses  had  been  taken  in 
the  cause  and  had  not  been  excluded,  nor  had  permission 
of  the  court  been  granted  to  retake  them  or  either  of  them. 
This  is  purely  technical,  and  the  witnesses  were  recalled 
in  rebuttal  of  testimonv  taken  after  thev  were  first  exam- 
ined.  The  exceptions  were  properly  overruled.  The 
next  assginment  is  that  the  court  erred  in  overruling  the 
exceptions  to  the  depositions  of  J.  L.  Burdett  and  Susan 
Burdett,  taken  May  1,  1897.  The  exception  indorsed  is 
as  follows:  '*The  within  deposition  of  L.  J.  Burdett  is 
excepted  to  for  the  reason  of  incompetency  of  witness  in 
so  far  as  the  evidence  relates  to  the  claim  set  up  by  the 
petition  of  Susan  Burdett,  the  wife  of  L.  J.  Burdett. 
Smith  V.  Turley,  32  W.  Va.  14,  (9  S.  E.  46)."  In  the  first 
place,  there  is  no  exception  to  the  deposition  of  Susan 
Burdett,  and,  if  there  were,  the  exception  does  not  come 
within  the  purview  of  that  decision  and  section  23  of  chap- 
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ter  130  of  the  Code,  as  all  the  parties  were  still  living  at  the 
time  of  the  taking  of  the  depositions.  In  the  Ttirley  Case^ 
referred  to,  Judgk  Brannon,  in  giving  the  reason  of  the  in- 
competence of  Mrs.  Turley  to  testify,  says:  "True, 
that  statute  (section  23,  chapter  130.  Code)  does  not  ex- 
pressly exclude  such  partv  from  giving  evidence  against 
creditors  of  the  deceased;  but  creditors  claiming  under 
heirs,  as  to  lands,  in  a  sense,  stand  in  their  shoes.  If 
Mrs.  Turley  establishes  the  trust,  she  overthrows  the 
title  of  the  heirs,  and  also  the  relief  of  the  creditors  as  a 
consequence.  Giving  evidence  against  the  heirs,  she 
gives  evidence  against  the  creditors,  as  to  the  heirs  she  is 
incompetent  under  the  letter  of  the  statute,  and  as  to  the 
creditors  incompetent  under  its  spirit.  Otherwise  her 
children,  willing  to  let  her  sustain  her  claim,  might  make 
no  exception,  and  thus  defeat  creditors,  if  said  creditors 
could  not  except  for  incompetency."  Here  the  creditors 
are  not  claiming  under  the  heirs  of  a  decedent,  but  the 
vendors  and  all  other  parties  in  interest  are  living  and 
may  be  heard  on  the  witness*  stand  in  the  cause.  It  is  as- 
signed as  error  in  giving  judgment  to  Susan  Burdett  for 
possession  of  the  property  and  for  rents,  issues,  and 
profits  and  referring  the  cause  to  a  commissioner,  and 
alleging  damages  for  waste,  etc.,  without  giving  Mann 
credit  or  allowance  for  permanent  improvements  made  by 
him  on  the  lands.  If  it  is  ascertained  tliat  appellant  took 
the  deed  of  trust  from  L.  J.  Burdett,  and  purchased  the 
property  at  the  sale  thereunder  with  knowledge  of  the 
rights  of  Susan  Burdett,  he  was  a  trespasser,  and  should 
account  for  the  rents,  issues,  and  profits  from  the  time  he 
took  control  of  the  property,  and  to  ascertain  the  amount 
of  such  rents,  issues,  and  profits,  and  the  waste  for  which  . 
he  should  be  liable  if  a  trespasser.  It  was  proper  to  refer 
the  cause  to  a  commissioner  to  ascertain  the  same.  It  is 
assigned  as  error  'Mn  not  ascertaining  the  amount,  if  any, 
of  the  separate  estate  of  Susan  Burdett  paid  for  the  said 
real  estate.  If  she  was  entitled  to  any  interest  in  the  said 
lands,  it  would  only  be  to  the  extent  of  the  application  of 
her  separate  estate  to  the  payment  of  the  purchase  money 
for  said  lands."  This  position  is  not  tenable,  under  the 
circumstances  of  this  case.     The  purchase  of  these  lands 
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was  a  whole  contract  made  by  or  for  the  purchaser. 
Nearly  the  whole  of  the  purchase  money  and  all  that  was 
paid  being  paid  from  her  separate  estate,  and  the  assump- 
tion by  her  of  the  sum  still  due  as  the  purchase  money  on 
said  lands  under  a  former  sale  known  in  this  proceeding 
as  the  Graham  debt,  which  was  the  only  lien  upon  said 
lands,  and  on  the  payment  of  which  she  would. have  clear 
title  to  the  whole  of  said  lands,  the  same  being  held  by  L. 
J.  Burdett  in  trust  for  Susan,  he  had  no  right  to  execute 
the  trust  deed,  and  Mann  and  others  mentioned  therein  as 
creditors  and  indorsers  of  L.  J.  Burdett  took  nothing 
thereunder,  and  the  trust  deed,  as  well  as  the  deed  from 
the  trUvStee,  Lemon,  was  null  and  void.  Appellant  having 
paid  the  lien  held  by  Graham  against  the  land,  is  entitled 
as  decreed  to  be  subrogated  to  the  rights  of  Graham 
therein.     The  decree  is  affirmed. 

Affirmed, 


CHARLESTON. 

Thorn  v,  Sprouse  et  aL 
Submitted  September  17,  1898— Decided  April  1,  1899. 

1.  Statute    of    LiMrrATioNS— //w^^aw^/  and    Wife— Deed— Cred- 

itor'* s  Suit, 

Where  a  deed  from  a  husband  to  his  wife  is  attacked  as  vol- 
untary, and  for  that  cause  only,  by  a  bill  in  equity  by  a  judg- 
ment creditor,  such  suit  must  be  broug-ht  within  five  years  after 
the  deed  was  executed  and  delivered,     (p.  232) 

2.  Creditor's  ^\ni— Husband  and  Wife— Error, 

Where  a  petition  is  filed  in  said  cau^e  by  a  jud|rment  creditor 
of  the  husband,  whose  judgment  is  subsequent  to  said  convey- 
ance, and  no  process  is  issued  upon  said  petition,  and  the  party 
15 
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holding  the  title  to  the  lands  sought  to  be  subjected  by  said  pe- 
tition does  not  answer  the  same,  it  is  error  to  subject  the  land  to 
the  lien  of  such  judgment  in  said  suit.     (p.  231) 

Appeal  from  Circuit  Court,  Wirt  County. 
Suit  by  Z.  E.  Thorn  agciinst   N.   Sprouse  and  others. 
Decree  for  plaintiff,  and  defendant  N.  Sprouse  appeals. 

Reversed  in  part  and  Affirmed  in  part 

T.  A.  Brown,  for  appellant. 
William  Beard,  for  appellee. 

English,  Judgk: 

This  suit  in  equity  was  instituted  in  the  circuit  court  of 
Wirt  County  by  Z.  E.  Thorn  against  Nicholas  Sprouse,  to 
March  rules,  1891;  having  for  its  object  the  enforcement 
of  a  vendor's  lien  reserved  on  the  face  of  a  deed  from  S.  H. 
Smith  and  wife  to  Nicholas  Sprouse,  dated  May  19,  1877, 
to  secure  a  balance  of  purchase  money,  and  to  set  aside  as 
fraudulent  a  certain  deed  made  by  said  Sprouse  and  wife 
to  one  Susan  R.  Dalrymple,  and  also  a  deed  from  Susan 
R.  Dalrymple  to  Louisiana  Sprouse,  wife  of  Nicholas 
Sprouse,  and  to  subject  the  land  so  conveyed  to  the  pay- 
ment of  a  judgment  obtained  by  said  Thorn  against  said 
Louisana  Sprouse  and  Nicholas  Sprouse  in  an  action  of 
ejectment  in  the  circuit  court  of  Wirt  County  on  the  29th 
of  March,  1890.  Such  proceedings  were  had  in  the  case 
that  on  June  25,  1893,  it  was  ascertained  that  there  was 
due  the  plaintiff,  Thorn,  on  the  note  for  one  hundred  dol- 
lars filed  with  his  bill,  the  sum  of  sixteen  dollars  and 
twenty-five  cents,  after  allowing  said  Sprouse  credit  for  a 
tract  of  land  conveyed  by  the  defendant  S.  H.  Smith  to  H. 
B.  Hylbert  prior  to  the  conveyance  by  the  defendant 
Smith  to  the  defendant  Sprouse  of  the  tract  of  one  hun- 
dred and  thirty-five  acres  in  the  bill  mentioned,  including 
principal  and  interest  up  to  May  2,  1893,  after  deducting 
all  credit  to  which  said  Sprouse  was  entitled,  and  held 
said  sum  to  be  a  lien  upon  said  land,  and  also  decreed  that 
plaintiff  had  a  lien  on  said  land  for  the  sum  of  one  hundred 
and  thirty-eight  dollars  and  twenty-one  cents,  being  the 
amount  of  a  judgment  for  costs  in  an  action  of  ejectment, 
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and  directed  a  sale  of  the  land  to  satisfy  said  liens.  An 
appeal  was  taken  from  said  decree  to  this  Court,  which 
resulted  in  the  same  being  reversed  and  remanded.  A 
full  statement  of  the  case  can  be  found  in  39  W.  Va.,  com- 
mencing on  page  706  (20  S.  E.  676) ;  this  Court  holding  that 
the  lien  for  the  purchase  money  could  not  be  enforced 
where  the  dower  right  of  the  wife  had  not  been  properly 
released,  unless  the  defendant  was  allowed  to  retain  a 
sufficient  amount  of  purchase  money  to  adequately  indem- 
nify him  against  such  contingent  right  of  dower.  After 
the  cause  was  remanded  to  the  circuit  court,  the  plaintiff, 
Z.  E.  Thorn,  filed  an  amended  bill,  reciting  the  proceed- 
ings had  in  this  Court,  and  alleging  that  said  S.  H.  Smith 
and  Annie  E.  Smith,  his  wife,  had  made  and  acknowl- 
edged, in  due  form  of  law,  a  release  of  the  contingent 
dower  in  and  to  said  land,  which  was  then  in  Sprouse's 
possession,  and  that  in  this  manner  said  defective  ac- 
knowledgment was  cured,  and  the  title  of  Nicholas  Sprouse 
in  said  land  was  perfected,  and  that  the  plaintiff  was  en- 
titled to  a  decree  for  the  balance  of  the  purchase  money 
due  by  the  note  for  one  hundred  dollars  filed  with  his  ori- 
ginal bill,  after  deducting  therefrom  the  credits  thereon 
indorsed.  Plaintiff  further  charged  that  the  claim  of  de- 
fendant Louisiana  Sprouse  for  abatement  of  the  purchase 
money  evidenced  by  said  one  hundred  dollar  note,  by  rea- 
son of  this  conveyance  by  the  defendant  S.  H.  Smith  of  a 
small  tract  of  land  to  H.  B.  Hylbert,  which  she  claims  is  a 
part  of  the  same  land  ccmveyed  to  N.  Sprouse  by  said 
Smith  and  wife  by  deed  of  May  19,  1877,  was  not  well 
taken,  and  that  said  claim  had  no  foundation  in  equity; 
that  the  defendants  Smith  and  Sprouse,  about  the  date  of 
said  deed,  exchanged  or  traded  lands;  that  the  said  N. 
Sprouse  prior  to  that  time  was  the  owner  of  a  tract  of  land 
which  he  conveyed  to  S.  H.  Smith  as  a  part  of  the  consid- 
eration for  the  conveyance  from  said  S.  H.  Smith  and  wife 
to  Nicholas  Sprouse,  dated  May  19,  1877,  for  the  tract  of 
one  hundred  and  thirty-five  acres,  more  or  less,  therein 
conveyed;  that  the  boundaries  of  said  tracts  were  well 
known  to  the  parties,  and  said  lands  were  exchanged  in 
gross,  said  Sprouse  agreeing  to  pay  a  certain  difference  or 
boot  money,  being  the  notes  mentioned  in  said  deed  from 
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Smith  and  wife  to  Sprouse;  that  the  tract  mentioned  as 
being  conveyed  to  said  Hylbert  was  conveyed,  as  alleged 
in  said  answer,  six  years  before  the  conveyance  to 
Sprouse;  that  the  same  was  in  said  Hylbert's  possession, 
and  was  partly  cleared  and  fenced  by  him  Tiefore  said 
exchange  and  conveyance,  and  w^a«  no  part  of  the  tract 
exchanged,  nor  of  the  consideration  moving  said  trans- 
action, and  was  not  intended  to  be  included  in  said 
deed,  if  the  same  is  in  fact  included  therein,  as  in  said 
answer  alleged;  that  it  was  mutually  agreed  between  said 
defendants  and  Sprouse  and  Smith,  in  order  to  save  ex- 
pense of  surveying  the  land,  to  describe  the  same  as  best 
they  could  from  their  respective  deeds;  that  the  land  that 
had  prior  thereto  been  conveyed  to  said  Hylbert  was  ex- 
cluded from  the  conveyance  by  said  Smith  to  Nicholas 
Sprouse,  and  was  intended  and  understood  to  be  excluded 
by  the  calls  in  said  deed,  of  which  Sprouse  and  wife  had 
notice.  And  he  prays  that,  if  the  court  be  of  opinion  that 
the  description  in  said  deed  includes  said  Hylbert  land, 
the  same  may  be  reformed  and  corrected,  as  having  been 
executed  bv  mistake,  so  far  as  it  includes  said  small  tract 
and  that  the  same  may  be  made  to  express  the  agreement 
between  the  parties  thereto.  The  defendant  Nicholas 
Sprouse  answered  said  amended  bill,  relying  on  the  ans- 
wers to  the  original  bill,  and  putting  in  issue  the  material 
allegations  of  the  bill  and  amended  bill.  Defendants  also 
alleged  that  they  tendered  twenty  dollars  to  the  plaintiff, 
the  same  being  more  than  was  due  him,  including  inter- 
est on  said  one  hundred  dollar  note  executed  by  respon- 
dent in  favor  of  S.  H.  Smith  on  May  19,  1877,  and  secured 
by  vendor's  lien,  and  that  plaintiff  refused  to  accept  the 
said  sum  of  money,  and  thereupon  the  same  was  deposited 
with  the  clerk  of  the  court,  with  instructions  to  pay  it  to 
said  Thorn  on  demand,  of  which  fact  the  plaintiff  was 
notified;  and  he  renewed  said  tender  with  his  answer. 
The  respondent  Louisiana  Sprouse  further  says  that  her 
property  should  not  be  subjected  to  the  payment  of  her 
husband's  debts,  inasmuch  as  they  were  all  contracted 
long  after  she  had  purchased  and  taken  a  deed  for  said 
land.  Which  answers  were  replied  to  generally.  Deposi- 
tions were  taken  by  both  plaintiff  and  defendants,  and  on 
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the  12th  of  October,  1897,  the  cause  was  again  heard  upon 
the  pleadings  and  proofs.  The  court  held  that  the  deeds 
made  from  Nicholas  Sprouse  and  wife  to  Susan  Conrad, 
and  from  Susan  Conrad  to  Louisiana  Sprouse,  mentioned 
in  the  pleadings,  were  fraudulent  in  fact,  and  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  credi- 
tors of  said  N.  Sprouse;  decreed  that  the  same  be  set 
aside,  canceled,  and  annulled,  as  fraudulent  and  void,  so 
far  as  the  claims  of  the  plaintiff  and  the  petitioner  D.  H. 
Leonard  are  affected  thereby;  ascertained  that  the  deed 
made  by  S.  H.  Smith  and  wife  to  N.  Sprouse  does  not,  by 
the  calls  thereof,  include  the  land  conveyed  to  H.  B.  Hyl- 
bert;  held  that  neither  the  defendants  Louisiana  Sprouse 
and  Nicholas  Sprouse,  nor  either  of  them,  were  entitled 
to  an  abatement  of  the  purchase  money  as  prayed  for  in 
their  answer;  ascertained  the  amounts  due  the  plaintiff 
and  petitioner  Leonard;  declared  them  a  lien  upon  said  one 
hundred  and  thirty-five  acre  tract;  and  directed  a  sale  of 
same  to  satisfy  said  liens. 

From  this  decree  the  defendants  obtained  this  appeal, 
claiming  first  that  "the  court  erred  in  refusing  to  allow  a 
credit  on  the  said  SlOO  note  for  the  small  tract  of  land,  con- 
taining four  acres,  conveyed  by  deed  from  S.  H.  Smith  to 
N.  ; Sprouse."  This  assignment  of  error  raises  a  question 
of  fact,  the  solution  of  which  depends  upon  the  testimony 
in  the  cause,  which,  on  examination,  is  found  to  be  conflict- 
ing,— so  much  so,  indeed,  that  it  is  difficult  to  determine 
whether  said  four  acres  were  or  were  not  included  within 
the  descriptive  calls  of  the  deed  from  Smith  to  Sprouse. 
The  circuit  court,  however,  upon  an  examination  of  the 
testimony,  and,  as  we  mUvSt  presume,  a  close  acquaintance 
with  the  witness,  has  found  that  the  deed  made  by  S.  H. 
Smith  and  wife  to  said  N,  Sprouse  does  not,  by  the  calls 
thereof,  include  the  tract  of  land  conveyed  by  Smith  to 
Hylbert,  and  known  as  the  '*Four-Acre-Tract."  The  rule 
in  cases  of  this  character  is  asserted  in  Smith  v.  Toke,  27 
W.  Va.  639  (Syl.,  point  1),  as  follows:  *' Where  the  decree 
sought  to  be  reversed  is  based  upon  depositions  which  are 
so  conflicting,  and  of  such  doubtful  and  unsatisfactory 
character,  that  different  minds  and  different  judges  might 
reasonably  disagree  as  to  the  facts  proved  by  them,  or  the 
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proper  conclusion  to  be  deduced  therefrom,  the  appellate 
court  will  decline  to  reverse  the  finding  or  decree  of  the 
chancellor,  although  the  testimony  may  be  such  that  the 
appellate  court  might  have  pronounced  a  different  decree, 
if  it  had  acted  upon  the  cause  in  the  first  instance," — which 
ruling  has  been  followed  in  Bartlett  v.  Cleavenger^  35  W. 
Va.  720,  (14  S.  E.  277),  and  Richardson  v.  Ralphsnyder, 
40  W.  Va.  15,  (20  S.  E.  854) ,  and  must  control  us  in  this 
case  upon  the  assignment  of  error. 

The  second  assignment  of  error  claims  that  the  court 
erred  in  directing  that  said  deed  from  Smith  to  Sprouse 
should  be  reformed  and  corrected  so  as  to  exclude  the 
small  tract  formerly  conveved  bv  said  Smith  to  Hvlbert. 
This  assignment  must  have  been  made,  however,  under 
some  misapprehension,  as  the  decree  of  the  court,  as  I 
read  it,  does  not  direct  that  said  deed  should  be  reformed 
and  corrected  so  as  to  exclude  said  tract,  but  holds  that 
said  deed,  by  the  calls  thereof,  does  not  include  said  small 
tract  of  land  conveyed  to  Hylbert. 

The  third  assignment  of  error  is  claimed  to  be  in  de- 
creeing that  the  deed  from  N.  Sprouse  to  Susan  Conrad, 
dated  March  3,  1881,  as  also  the  one  from  Susan  Conrad  to 
petitioner,  made  September  6,  1882,  was  fraudulent  in  fact, 
and  therefore  null  and  void.  If  this  assignment  properly 
quoted  the  decree,  it  would  be  error,  as  said  deeds  would 
be  good  between  the  parties;  but  a  reference  to  the  decree 
shows  that  said  deeds  were  held  fraudulent  so  far  as  the 
claims  of  plaintiff  and  petitioner  Leonard,  as  therein  as- 
certained and  decreed  to  them,  as  well  as  the  costs 
therein  decreed,  were  affected  therebv.  I  am  further 
of  the  opinion  that  th^  circumstances  and  badges  of  fraud 
disclosed  by  the  evidence  fully  warranted  the  court  in 
holding  said  conveyance  to  have  been  fraudulent  as  to  the 
antecedent  creditors  of  N.  Sprouse.  The  relationship  of 
the  parties,  the  retention  of  possession  of  the  property  by 
the  grantor,  and  the  failure  to  show  that  the  property  was 
paid  for  by  the  wife  out  of  her  own  money,  all  strongly 
support  this  conclusion. 

Fourth,  it  is  claimed  that  the  court  erred  in  not  refer- 
ring the  cause  to  a  commissioner,  to  ascertain  and  report 
the  liens  attaching  to  said  real  estate,  together  with   the 
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order  of  their  priority,  after  having  held  the  said   deeds 
were  fraudulent  in  fact,  and  that  said  land  was  liable  to  the 
debts  of  Nicholas  Sprouse.     This  was  unnecessary,   for 
the  reason  that  the  bill  in  this  cause  was  filed  for  the  pur- 
pose of  assailing  a  fraudulent  conveyance,  and  was  suc- 
cessful.    This  Court  held  in  Sweeny  v.  Refining'  Co.^  30 
W.  Va.  443,(4  S.  E.  431),  that  ^'general  creditors,  who,  by 
bill,  answers,  or  petition,  assail  a  deed  of  their  debtor  con- 
veying land,  as  fraudulent,  and  succeed,  have  a  lien  on  the 
land   for  their  respective  debts  from  the  filing  of  such  bill, 
answer,  or  petition."    This,  it  will  be  seen,  would  enable 
the  court  to  ascertain  the  priorities;  and   the  court  surely 
has  the  right  to  ascertain  the  amount,  including  interest 
to  the  date  of  the  decree.     Again,  one  of  the  objects  of  this 
bill  was  to  enforce  a  vendor's  lien  for  the  purchase  money, 
which  was  fixed  bv   the  face  of  the  deed,  and   the  onlv 
credit  claimed  was  an  abatement  on  account  of  deficiency 
in  the  quantity  of  the  land,  which  the  court  found  did  not 
exist;  and  I  hold  there  was  no  necessity  for  referring  the 
case  to  a  commissioner,  and,  in  my  view  of  the  case,   no 
reference  was  necessary.     It  is  further  claimed  that  the 
court  erred  in  entering  any   decree   in   the  case  of    the 
amended  bill  without  making  William  Templeton  a  party, 
it  appearing  that  he  had  become  interested  by  purchasing 
the  land  in  controversv.     We  must  hold,  however,  that  said 
Templeton,  being  a  pendent  lite  purchaser,  took  the   land, 
if  he  purchased  it  at  all,  subject  to  the  result  of  the  litiga- 
tion then  pending,  and   he  was  not  a  necessary  party.     As 
to  the  petition  filed  by  D.  H.  Leonard,   it  appears  that  no 
process  was  awarded  thereon,   although  the  case  was  re- 
manded to  rules  for  that  purpose.     Neither  does  it  appear 
that  said  Louisiana  Sprouse  filed   any  answer  to  said  peit- 
tion.     Nicholas  Sprouse,  however,  did  file  his  answer,  put- 
ting in  issue  the  allegations  thereof.     I  therefore  hold  that 
the  circuit  court  erred  in  subjecting  said   land  to  the  pay- 
ment of  said  D.  H.  Leonard's  judgment.     The  court  also 
erred  in  subjecting  said  tract  of  land  to  the  payment  of  the 
judgment  for  costs,  amounting  to  one  hundred  and  thirty- 
eight  dollars  and  twenty-one  cents,  against  the  defendant 
Sprouse,  for  the  reason  that  said  deed  was  attacked,  as  be- 
ing voluntary,  on  the  10th  of  February,  1891,  the  judgmen; 
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for  costs  was  obtained  March  29,  1890,  and  the  deed  was 
made  by  Susan  Conrad  to  Louisiana  Sprouse  September  6, 
1882,  and  admitted  to  record  on  August  2, 1883;  and  section 
14  of  chapter  104  of  the  Code  provides  that  "no  gift,  con- 
veyance, assignibent,  transfer  or  cjiarge,  which  is  not  on 
consideration  deemed  valuable  in  law  shall  be  avoided 
either  in  whole  or  in  part  for  that  cause  only,  unless  within 
five  years  after  it  is  made  suit  be  brought  for  that  pur- 
pose," etc.  I  therefore  reverse  the  decree  complained  of, 
so  far  as  it  holds  the  deeds  complained  of  to  be  fraudulent 
in  fact,  and  made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  Nicholas  Sprouse,  and 
affirm  the  same  so  far  as  it  holds  said  tract  of  land  liable 
to  the  payment  of  the  purchase-money  note,  found  in  the 
decree  to  be  ninety-five  dollars  and  thirty-two  cents,  and 
subjects  the  same  to  the  payment  thereof,  with  costs  to 
the  appellant. 

Reversed  in  pari  Affirmed  in  part 
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ToTTEN  V.  Henry. 
Submitted  January  23,  1899— Decided  April  1,  1899. 

Attachment — Attachment  Bond — Damages. 

A  claimant  of  property  seized  or  sold  under  an  attachment 
may  recover  damages  in  an  action  upon  the  attachment  bond 
without  having"  in  the  first  instance  recovered  damages  in  an  in- 
dependent suit  against  the  plaintiff  in  the  attachment,     (p.  234). 

Error  to  Circuit  Court,  McDowell  County. 
Action  by  Myer  Henry  ag-ainst   H.    P.   Totten.     Judg- 
ment for  plaintiff.     Defendant  brings  error. 

Ajffirmed, 


W.Va,]  Totten  v.  Henry.  233 

Flournoy,  Price  &  Smith  and  G.  W.  S.  Musgkave,  for 
plaintiff  in  error. 

Johnson  &  Hahc,  for  defendant  in  error. 

Bkannon,  Judge: 

Epstein  brought  a  chancery  suit  in  McDowell  County 
a^ains  Bloom  and  others,  and  sued  out  an  attachment 
against  the  estate  of  Bloom,  giving  an  attachment  bond. 
The  attachment  was  levied  on  a  stock  of  goods  in  the  pos- 
session of  Henry,  who  claimed  the  goods  as  his  own,  deny- 
ing that  they  belonged  to  Bloom;  and  upon  the  trial  of  the 
right  of  property  Henry  sustained  his  claim  to  the  goods, 
and  then  brought  an  action  upon  the  attachment  bond  in 
said  county  against  Epstein  and  his  surety  to  recover  dam- 
ages for  the  seizure  of  the  goods.  Epstein  was  not  served 
with  process,  and  the  suit  abated  as  to  -him,  but  Totten, 
thesuiety  in  the  bond,  was  served  with  process,  but,  he 
not  appearing  to  defend,  a  judgment  by  default  was  ren- 
dered against  him.  Later  Totten,  after  notice  to  Henry, 
made  a  motion  before  said  court  to  reverse  and  set  aside 
the  judgment  against  him,  but  the  court  overruled  and 
dismissed  his  motion,  and  from  the  judgment  of  dismissal 
Totten  obtained  this  writ  of  error.  The  ground  upon 
which  Totten  asked  the  circuit  court  to  reverse  said  judg- 
ment is  that  the  declaration  in  the  action  shows  no  cause 
of  action,  inasmuch  as  it  does  not  aver  that,  before  action 
was  brought  on  the  attachment  bond,  Henry  had  recov- 
ered judgment  in  an  independent  action  against  Epstein 
for  damages  for  the  seizure  of  his  property  under  said  at- 
tachment. Counsel  for  Totten  contends  that  a  claimant  of 
property  seized  under  an  attachment,  who  is  not  a  party 
to  it,  cannot  sue  for  damages  suflFered  by  him  from  such 
seizure  until  he  shall  have  first  brought  an  action  against 
the  plaintiff  in  the  attachment,  recovered  judgment,  and 
the  attachment  plaintiff  has  failed  to  pay  it.  When  the 
statute  provided  that  the  bond  should  be  conditioned  to 
"pay  all  costs  and  damages  which  may  be  awarded. against 
him  (plaintiff),  or  sustained  by  any  person  by  reason  of 
the  suing  out  of  the  attachment,"  without  the  additional 
provision  now  found  in  the  statute  (Code,  c.  106,  s.  6)  that 
the  bond  should  also  provide  "to  pay  any  claimant  of  any 
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property  seized  or  sold  under  or  by  virtue  of  said  attach- 
ment all  damages  which  he  may  recover  in  consequence  of 
such  seizure  or  sale,"  it  was  held  that  only  the  defendant 
in  the  attachment  could  sue  upon  the  bond,  and  that  a 
third  party  whose  property  was  wrongly  taken  had  no  re- 
dress upon  the  bond.  Davis  v.  Cb;«.,  13  Grat.  139.  Then 
the  Legislature  made  the  addition  above  quoted.  That  ad- 
dition is  an  independent  clause,  not  at  all  related  to  those 
made  for  the  benefit  of  the  attachment  debtor,  and  we 
must  give  this  clause  a  construction  and  eifect  suitable  to 
the  condition  and  wants  of  this  third  party's  case.  It  is 
said  he  must  first,  in  an  independent  suit,  recover  damages 
against  the  party  suing  out  the  attachment,  before  he  can 
sue  on  this  bond.  That  would  say  that  in  cases  where  by 
law  he  can  recover  against  the  plaintiff  in  the  attachment 
he  must  first  do  so.  Why  make  him  bring  two  suits  when 
the  matter  mav  as  well  be  tried  in  an  action  on  the  bond? 
But  what  is  the  injured  person's  relief  in  those  cases 
where  the  law  does  not  allow  him  to  recover  damages  from 
the  attachment  plaintiff?  The  plaintiff  in  an  attachment, 
where  there  is  jurisdiction,  is  liable  to  damages  for  the 
officer's  seizure  of  a  stranger's  property,  if  he  directed 
such  lev}';  but  he  is  not  liable  for  merely  suing  out  the  at- 
tachment, though  without  sufficient  grounds,  except  he 
did  so  maliciously, — I  mean  under  the  common  law.  Id, 
142;  Ogg  V.  Murdoch,  25  W.  Va.  139;  Cooley,  Torts,  548;  1 
Shinn,  Atachmt.  §  362.  Where,  then,  is  a  person  whose 
property  is  wrongf  ull}-  seized  by  an  officer  under  an  at- 
tachment, not  instigated  by  the  plaintiff,  to  %^t  any  re- 
dress, if  the  construction  sought  to  be  put  upon  this  clause 
of  the  bond  be  granted?  He  cannot  sue  the  officer,  as  the 
Code  says  that  when  this  bond  is  given  the  officer  shall  not 
be  sued.  He  could  be  made  to  answer  at  common  law,  and, 
as  he  acts  colore  officii  (by  color  of  office) ,  his  bond  would 
afford  redress  to  the  injured  third  party,  if  he  could  be 
sued,  as  he  could  at  common  law.  Lucas  v.  Locke^  11  W. 
Va.  81.  Yet,  the  obligors  in  this  bond,  having  by  it  taken 
from  Henry  his  common-law  action  against  the  sheriff, 
leave  him  none  in  place  of  it,  if  the  bond  does  not  answer. 
Ought  not  the  bond  give  him  as  much  remedy  as  the  com- 
mon law  gave?    The  statute  intended  to  take  the  burden 
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off  the  sheriff,  and  does  this  not  tell  the  plaintiff  that  he 
must  look  to  the  bond?  The  bond  is  a  substitute  for  that 
mode  of  redress  in  those  cases  where  he,  and  not  the  plain- 
tiff, is  liable  for  the  wrongful  levy.  Of  course,  as  to  cases 
where  the  plaintiff  would  be  liable  without  bond  for  parti- 
cipating* in  the  wrongful  levy,  the  bond  was  designed  as  a 
cumulative  remedy.  The  true  intent  in  the  requirement 
of  this  bond  was  to  make  the  plaintiff  assume  the  liability 
falling  on  both  himself  and  the  officer  at  the  common  law,  and 
give  the  third  party  the  full  redress  given  hy  the  common 
law,  not  to  lessen  it,  and  to  make  him  answer  both  for  mali- 
ciously suing  out  the  attachment  and  for  suing  it  out  with- 
out good  cause;  and,  moreover,  to  make  him  give  covenant 
and  assurance  by  bond,  and  to  give  security.  But  there 
is  the  word  "recover,"  which,  as  counsel  says,  shows  that 
actual  recovery  in  anindependent  suit  must  precede  suit 
on  the  bond,  and  that  such  is  the  letter  of  the  surety's  un- 
dertaking, which  cannot  be  enlarged.  Generally,  this 
argument  would  hold;  but  to  allow  it  here,  would  emascu- 
late the  provision  in  a  majority  of  cases  where  the  third 
party  would  need  it,  where  nothing  could  be  imputed  to 
the  plaintiff  but  suing  out  the  attachment.  Why  not  say 
that  it  means  as  if  it  said,  ''recover  in  an  action  on  such 
bond"?  It  covenants  to  pay  such  damages  as  may  be  re- 
covered. That  is  all.  What  is  there  unreasonable  in  say- 
ing it  means  damages  recovered  in  an  action  on  the  very 
covenant  itself?  If  a  party  covenants  to  pay  damages,  you 
would  sue  on  the  covenant.  If  it  said  pay  "damages  which 
mav  be  recovered,"  it  would  not  alter  the  case.  It  would 
mean  damages  ascertained  in  an  action  on  the  covenant 
itself.  Where  is  the  sense  in  driving  a  party  to  a  suit  to 
recover  damages,  and  then  to  turn  around  and  bring  an- 
other on  the  bond  to  recover  just  what  the  bond  stipulates 
to  pay, — to  do  the  same  thing?  Convenience  and  avoidance 
of  litigation  and  cost  argue  for  this  view.  It  benefits  both 
sides.  The  obligors  agreed  to  this,  and  they  can  have  full 
trial  in  the  action  on  the  bond.  As  to  the  surety  it  is  bet- 
ter, for,  though  not  a  party  to  an  independent  suit,  he 
would,  without  a  chance  of  defense,  be  finally  bound  by  its 
judgment.  StcUew  Nutter,  44  W.  Va.  385,  (30  S.  E.  67). 
That  case  savs  the  suretv  stands  on  the  letter  of  his  con- 
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tract.  So  he  does;  but,  as  there  stated,  if  the  law  gives  a 
bond  when  executed  a  certain  legal  import  and  obligation, 
that  law  is  a  part  of  its  letter.  But  what  of  the  case  of 
Offterdinger  v.  Ford^  92  Va.  636?  It  bears  not  on  this 
case,  except  to  sustain  the  position  that  suit  may,  in  the 
first  instance,  be  on  the  bond.  True,  it  does  hold  that  the 
defendant  in  an  attachment  cannot  recover  damages  sus- 
tained under  the  first  clause  for  the  payment  of  "all  costs 
and  damages  which  may  be  awarded  against"  the  plaintiff. 
Now%  remember  that  this  clause  and  the  clause  for  the  pay- 
ment of  damages  **sustained  by  any  person  by  reason  of 
the  sunig  out  of  the  attachment"  go  together  to  give  re- 
dress to  the  defendant  in  the  attachment  under  the  case  in 
13  Grat.  They  mean  that  the  bond  shall  answer  for  costs 
and  the  damages  awarded  in  the  attachment  suit  or  in  an- 
other suit,  if  there  has  been  such  award,  and,  if  not,  then 
to  pay  damages  sustained  to  be  first  recovered  on  the  bond. 
Now,  as  the  defendant  has  those  two  clauses  for  his  help, 
we  have  to  give  each  its  meaning  and  function,  because 
there  are  the  two  different  clauses,  each  having  a  purpose; 
but  the  claimant  has  a  different  and  independent  single 
clause,  and  we  are  not  called  on  to  discriminate  between 
two  clauses,  but  we  are  called  on  to  give  this  separate 
clause  its  meaning  to  suit  the  case  of  him  for  whom  it  was 
made,  to  answer  his  needs  and  relief.  That  Virginia  case 
is  on  other  clauses;  but  it  contains  reasoning  applicable  in 
this  case  to  show  the  inconvenience  and  unreasonableness 
of  requiring  a  separate  suit  under  the  clause  in  quesiton. 
In  other  States  there  is  a  contrariety  of  decision,  and  the 
provisions  of  their  statutes  as  to  the  bonds  and  other  fea- 
tures bearing  on  them  are  so  various  that  little  light  can 
be  gotten  from  them.  I  can  safely  say,  however,  that  the 
authorities  show  a  decided  trend,  wherever  it  is  possible, 
to  promote  the  remedy  by  dispensing  with  a  preliminary 
suit,  and  allowing  suit  at  once  on  the  bond.  Drake,  At- 
tachm.  §  166,  says:  "The  question  arises  whether,  in 
order  to  maintain  an  action  on  the  bond,  the  damages  must 
first  be  recovered  in  a  distinct  action.  This  is  not  believed 
to  be  requisite,  and  it  was  so  decided  in  Virginia,  where 
the  bond  is  to  pay  *all  such  costs  and  damages  as  may  ac- 
crue for  wrongfully  suing  out  the  attachment.'     Dickinson 
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V.  McGraWy  4  Rand.  158."  In  Smith  v.  Eakin^  2  Sneed, 
456,  the  bond  was  to  pay  ''all  damages  which  shall  be  re- 
covered against  the  plaintiff  in  any  suit  which  may  be 
brought  against  him  for  wrongfully  suing  out  the  attach- 
ment." Preliminary  suit  was  dispensed  with.  So,  in 
Churchill  \,  Abraham.  22  111.  456,  where  the  bond  was  "to 
pay  all  such  costs  and  damages  as  shall  be  awarded 
against  the  plaintiff  in  any  suit  which  may  be  hereafter 
brought  for  wrongfully  suing  out  the  attachment."  1 
Wade,  Attachm.  §  298,  condemns  conditions  postponing  the 
injured  party's  remedy  till  after  he  has  recovered  judg- 
ment against  his  principal  adversary  as  dilatory  and  vexa- 
tious, and  requiring  a  multiplicity  of  actions  "to  determine 
questions  of  right  that  common  sense  would  declare  ought 
to  be  settled  in  a  single  suit."  He  further  says  "that,  as  a 
general  rule,  when  the  statutory  form  of  bond  is  followed, 
action  thereon  may  be  brought  without  any  preliminary 
suit."  All  this  tells  us  that  we  ought  not,  if  we  can  avoid 
it,  give  this  clause  the  construction  contended  for,  which 
would  only  promote  delay,  litigation,  and  cost,  and  take 
from  the  statute  a  great  part  of  its  efficacy  as  a  remedial 
statute.     For  these  reasons  we  affirm  the  judgment. 

Affirmed, 
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CHARLESTON. 

Trump  v.  Tidewater  Coal  and  Coke  Co. 
Submitted  January  23,  1899— Decided  April  1,  1899. 

.     P  LEADING — Declaration — Demurrer. 

A  declaration  contains  several  goocl  causes  of  action,  some  of 
which  are  defectively  stated.  The  demurrer  thereto  is  properl3' 
overruled,     (p.  240). 

2.  Pleading — Motion  to  Exclude  Evidence, 

Such  technical  defects  to  good  causes  of  action  may  be  cured 
by  the  evidence,  unless  proper  objection  to  the  admission  of  such 
evidence,  or  motion  to  exclude  the  same,  is  made  in  due  time. 
(p.  240). 

3.  Motion  to  Exclude  Evidence — Waiver, 

A  motion  to  exclude  the  plaintiff's  evidence  for  insufficiency  is 
waived  by  the  defendant  after  such  motion  is  made  introducing- 
his  evidence,  as  his  evidence  may  cure  the  defects  in  the  plain- 
tiff's,    (p.  240). 

4.  A  p pea  l  -  Instructions — Record, 

Instructions  copied  into  the  record,  but  not  in  some  manner 
made  a  part  thereof,  will  not  be  considered  by  this  Court, 
(p.  240). 

5.  Review  on  Appeal — Verdict — Evidence, 

This  Court  will  refuse  to  disturb  the  verdict  of  a  jury  sustained 
by  the  judgment  of  the  circuit  court,  if  it  be  a  matter  of  doubt  as 
to  whether  the  same  is  opposed  to  the  plain  and  decided  pre- 
ponderance or  weight  of  the  evidence.  In  cases  of  doubt,  the 
benefit  is  given  to  the  judgment  of  the  lower  court,     (p.  240). 

Error  to  Circuit  Court,  McDowell  Count^^ 

Action    by   Fred   Trump,    by  Lucy   A.    Dillon,  his  next 

friend,  against  the  Tidewater  Coal   &   Coke    Company. 

There  was  a  judgment  for  plaintiff,  and  defendant  brings 

error. 

Affirmed. 
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RuCKER,  Keller  &  Hamill,  for  plaintiif  in  error. 

I.  C.  Herndon  and  Chapman  &  Gillespie,  for  defendant 
in  error. 

Dent,  President: 

In  the  case  of  Fred  Trump,  etc.,  against  the  Tidewater 
Coal  &  Coke  Company,  being  a  writ  of  error  from  a  judg- 
ment of  the  circuit  court  of  McDowell  County  in  favor  of 
the  plaintiff  for  the  sum  of  five  hundred  and  ten  dollars, 
the  defendant  relies  on  the  following  assignment  of  errors: 
First,  the  overruling  of  the  demurrer  to  the  declaration; 
second,  not  sustaining  the  motion  to  strike  out  plaintiff's 
evidence;  third,  an  erroneous  instruction  given;  fourth, 
overruling  the  motion  to  set  aside  the  verdict  as  contrary 
to  the  law  and  evidence. 

The  declaration,  as  set  out,  appears  to  be  amply  suffi- 
cient to  satisfy  the  requirements  of  section  29,  chapter 
125,  Code,  and  the  former  decisions  of  this  Court.  There 
is  nothing  omitted  therefrom  **so  essential  to  the  action 
that  judgment  according  to  law  and  the  very  right  of  the 
cause  cannot  be  given."  Davidson  v.  Railway  Co.^  41  W. 
Va.  407,  (23  S.  E.  593) ;  Poling  \.  Railroad  Co.,  38  W.  Va. 
645,  (18  S.  E.  782) ;  Berns  v.  Coal  Co.,  27  W.  Va.  289;  Haw- 
kerv.  Railroad  Co.,  15  W.  Va.  628.  The  objections  urged 
are  purely  technical  and  fine  spun,  and  certainly  fail  to 
show  that  the  defendant  was  taken  by  surprise.  The  alle- 
gation that  the  defendant  **negligentlv  and  wrongfully 
failed  to  provide  a  reasonably  safe  place  to  work"  is 
stronger  than  if  it  used  in  lieu  thereof,  ^'failed  to  use  ordi- 
nary care,"  as  the  former  expression  necessarily  includes 
the  latter.  To  negligently  and  wrongfully  fail  to  do  anything 
is  to  fail  to  use  ordinary  care  in  doing  it.  The  declaration 
is  undoubtedly  good  in  so  far  as  it  charges  failure  to  fur- 
nish a  sate  place  to  work  and  to  furnish  safe  machinery, 
and  the  court  did  not  err  in  overruling  the  demurrer. 
Wheeling  v.  Black,  25  W.  Va.  266;  Robrccht  v.  Alasglin's 
Adm'r,  29  W.  Va.  765,  (2  S.  E.  827) .  Nor  is  it  insufficient 
in  that  it  fails  to  allege  that  the  boy  did  not  possess  the 
necessary  experience,  knowledge,  and  skill  to  appreciate 
and  guard  himself  against  the  increased  danger;  for  it  does 
allege  that,  after  he  was  directed  to  do  more  dangerous 
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work  than  that  for  which  he  had  been  employed,  the  de- 
fendant wrongfully  and  negligently  *'failed  to  instruct, 
caution,  and  direct  the  plaintiff  in  discharge  of  the  said 
duty."  From  these  allegations  the  experience  of  the 
plaintiff  is  a^ plain  inference;  for  otherwise  it  would  not  be 
wrongful  or  negligent  for  defendant  not  to  so  caution  and 
instruct  plaintiff  as  to  his  new  duties.  Taking  the  allega- 
tions of  the  declaration  as  true,  defendant  is  certainly 
liable  thereunder.  Benis  v.  Coal  Co.,  27  W.  Va.  289.  A 
general  demurrer  to  a  declaration  stating  several  causes 
of  action,  all  of  which  are  good,  but  some  of  which  are 
stated  defectively  by  mere  technical  omission,  must  be 
overruled.  And,  if  the  defendant  desires  to  take  advan- 
tage of  such  technical  imperfections  in  the  declaration,  he 
must  do  so  when  the  proof  of  such  defective  omissions  is 
offered  by  objection  to  the  admission  thereof  as  unwar- 
ranted by  the  allegations  or  motion  to  exclude  the  same  so 
as  to  afford  the  plaintiff  opportunity  to  amend  his  allega- 
tions to  correspond  with  his  proof;  otherwise,  the  defen- 
dant will  be  presumed  to  have  waived  all  objection  to  such 
amendable  defects  in  the  declaration  in  so  far  as  fully  sup- 
plied by  the  proof.     Code,  c.  131,  s.  8. 

The  defendant  moved  to  exclude  the  whole  of  plaintiff's 
evidence  as  insufficient  to  sustain  the  issue.  This  motion 
was  waived  by  reason  of  the  defendant  afterwards  intro- 
ducing its  evidence  in  defense.  Core  v.  Railroad  Co,y  38 
W.  Va.  456,  (18  S.  E.  596) . 

The  instructions  objected  to  by  defendant  are  not  a  part 
of  the  record,  and  cannot  be  considered.  Winters  v.  Nully 
31  W.  Va.  450,  (7  S.  E.   443) . 

The  motion  to  set  aside  the  verdict  cannot  be  sustained, 
unless  the  evidence  as  a  w'hole  is  clearly  insufficient,  or 
plainly  and  decidedly  preponderates  against  the  same. 
The  circuit  court  having  overruled  the  motion,  its  judg- 
ment is  entitled  to  peculiar  respect,  and  will  not  be  dis- 
turbed, unless  manifestly  erroneous.  The  principles  have 
been  so  often  repeated  lately  that  it  seems  a  matter  of  al- 
most useless  labor  to  again  repeat  them.  When  negli- 
gence is  a  matter  of  law  merely,  it  is  a  question  for  the 
court;  but  when  it  is  a  mixed  question  of  law  and  fact,  or  a 
mere  question  of  fact,  it  is  for  the  jury.     In  this  case   it 
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comes  under  the  second  head.     The  facts  are  as  follows: 
A  boy,  Trump,   fourteen  years  of  age,  is  employed  to  take 
checks  oif  of  coal  cars  by   the  defendant.     Somehow  his 
duties  are  changed,  and  he  undertakes  to  cut  loose  cars. 
One  of  the  cars  is  defective,  and  the  place  where  he  works 
is  dark,  and  by  reason  thereof,  and  by  his  inexperience 
and  unskillfulness,  he  is  crushed  between  the  cars,  and  his 
legs  broken.     The  gist  of  the  action  is  placing  this  hiex- 
perienced  boy,  without  proper  instructions,  in  a  dangerous 
place,  to  work  with   defective  machinery.     To  a  boy  with 
proper  experience  and  instruction,  the  danger  and  defects 
wonld   have  been  avoided,  and  no  accident  would  have  oc- 
currred.     Mr.  Grantham,  the  mine  boss,  says  he  did  not 
send  the   boy  to  cut  the  cars  loose,  on  account  of  his  inex- 
perience in  such  work,  but  to  go  to  Cicero  Ross'  door,  and 
attend  it,  and  let  Cicero  do  the  cutting  loose.     In  this  he 
appears  to  be    corroborated  by  Ed   Furguson,  a  boy  of 
color,  who  testifies  that  Trump  told  him  that  '^Grantham 
had  told  him  to  keep  door,  and  let  Cicero  cut  loose,  and  he 
said  he  would  rather  cut  loose,  because  it  was  so  lonesome 
at  the  door."     This  evidence   is  apparently  sufficient  to 
overcome  Trump's,  but  the  jury  saw  the  witnesses,   and 
for  some  reason  gave  the  weight  and  credibility  to  Trump. 
This  was  their  province,  with  which  this  Court  is  power- 
less to  interfere,  without  disregarding  the  constitutional 
guaranty  of  right  of  jury  trial.     Ton  fig  v.  Railroad  Co.^  44 
W.  Va.  218,  (28  S.  P:.  932) ;  Sislerv.  Shaffer,  43  VV.  Va.  469, 
(28  S.  E.  721) ;  Akers  v.  Dc  Wiit,  41  W.  Va.   229,  (23  S.  E. 
669).     Grantham   testified  that  it  was  his  duty  to  inspect 
the   cars,   but  he  did  not  know  how  long  before  it  was 
that  he  inspected   the  defective  car  by  which  Trump  was 
hurt.     From  the  existence  of  the  defect  and  this  evidence 
the  jury  had  the  right  to  infer  neglect  in  this  respect,  and 
the  court  cannot  control  such   inferences.     Trump's  evi- 
dence may  be  false,  and  his  recovery  unjust,  but  it  rests 
on  the  verdict  of  a  jury,  sustained  by  the  judgment  of 
the  trial  court,  who  saw  the   contradicting  witnesses  and 
heard  their  testimony;  and  there  appears  to  be  no  error  of 
law,  or  no  such  decided  preponderance  of  evidence,  as  will 
justify  the  interference  of  this  Court.     The  judgment  is 
therefore  affirmed. 

Affirmed. 

16 
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CHARLESTON 

AiAjerson's  Adm'r  z\  Alderson  el  a/. 
Submitted  January  25,  1899— Decided  April  8,  1899. 

1.  Curtesy — CoAl  Lease — /Royalties. 

Where  a  wife  is  seised  of  a  separate  estate  of  inheritance  in 
lands  in  this  State,  a  portion  of  which  consists  in  coal  lands, 
and  executes  a  lease  to  a  party,  authorizing  him  to  open  and 
operate  coal  mines  in  consideration  of  a  royalty  to  be  paid  by 
such  lessee,  although  no  coal  mine  is  opened  on  said  land  at  the 
time  of  her  death,  in  August,  1895,  the  husband  will  be  entitled 
to  an  ^estate  by  the  curtesy  in  the  royalties  arising  from  said 
lease,  although  no  issue  was  born  of  the  marriage,     (p.  245). 

2.  Curtesy — Married  Woman — Separate  Estate. 

An  estate  by  the  curtesy  in  the  separate  estate  of  the  wife  re- 
mains in  the  husband,  unimpaired  by  statutes  for  the  better  se- 
curing of  the  property  of  married  women,  which  declare  that  she 
shall  hold  the  property  to  her  sole  and  separate  use,  and  that  it 
shall  not  be  subject  to  the  disposal  of  her  husband,  or  be  liable 
for  his  debts,     (p.  246). 

3.  Coal  'LiJLK&Y.— Curtesy— Royalty, 

Where  coal  land  is  leased  by  a  wife  in  1895  for  the  purpose  of 
mining  and  removing  coal,  and  no  mine  is  actually  opened  on 
said  land  until  after  her  death,  as  to  the  right  of  her  husband 
to  curtesy  in  the  royalty  such  mine  will  be  considered  as  open 
at  the  time  of  the  wife's  death,     (p.  247). 

Appeal  from  Circuit  Court,  Greenbrier  County. 

Suit  by  S.  L.  Price,  administrator  of  Mary  P.  Alderson, 
ag^ainst  J.  C  Alderson  and  others.  Decree  for  plaintiff, 
and  Margaret  L.  Price  appeals, 

Affirmed. 

John  W.  Harris,  for  appellant. 

Miller  &  Read  and  Simms,  Enslow  &  Alderson,  for  ap- 
pellees. 
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English,  Judge: 

This  was  a  suit  in  equity  instituted  in  the  circuit  court 
of  Greenbrier  County  by  S.  L.  Price,  administrator  with 
the  will  annexed  of  Mary  P.  Alderson,  against  J.  C.  Alder- 
son  and  others.  The  object  of  the  bill  seems  to  be  to  ob- 
tain a  proper  administration  and  distribution  of  the 
estate  of  said- Mary  Alderson.  One  of  the  principal  ques- 
tions presented  by  the  pleadings  is  whether  J.  C.  Aider- 
son,  as  the  husband  of  said  Mary  P.  Alderson,  is  entitled 
to  curtesy  in  the  estate  left  by  his  wife.  It  appears  that 
said  J.  C.  Alderson  and  Mary  P.  Alderson  were  married 
in  1874,  and  that  she  departed  this  life  on  the  ISth  of 
August,  1895,  having  disposed  of  her  property,  consisting 
principally  of  real  estate,  to  various  relatives,  to  the  exclu- 
sion of  her  husband.  A  portion  of  said  real  estate  consists 
of  an  interest  in  certain  farms  in  Greenbrier  Count}-,  and 
certain  coal  and  timber  lands  in  Fayette,  Raleigh,  Brax- 
ton, and  Clay  Counties.  It  is  alleged  that  no  mines  had 
been  opened  at  the  time  of  Mrs.  Alderson 's  death,  but  it 
appears  that  during  her  lifetime  a  lease  was  executed  by 
herself  and  husband,  together  with  other  parties  inter- 
ested therein,  to  one  James  Laing,  of  Raleigh  County,  W. 
Va.,  of  a  tract  of  coal  land,  containing  five  hundred  and 
twenty-five  acres,  situated  in  Fayette  County,  for  the  term 
of  twenty-one  years.  The  circuit  court  held  that  said  J. 
C.  Alderson  was  entitled  to  curtesy  in  said  coal  mine  and 
farming  lands,  and  said  administrator  obtained  this  ap- 
peal. 

The  lease  above  mentioned  was  executed  July  22,  1895, 
and  said  Mary  Alderson,  as  stated  above,  died  August  15, 
1895.  It  is  contended  by  counsel  for  appellant  that  J.  C. 
Alderson  is  not  entitled  to  curtesy  in  any  of  the  lands  of 
which  his  wife  died  seised,  for  the  reason  that  at  the  time 
of  the  marriage,  in  1874,  the  law  required,  as  a  condition 
precedent  to  entitle  the  husband  to  curtesy  in  his  wife's 
estate,  the  birth  of  issue  and  the  death  of  the  wife,  and 
that,  although  the  statute  was  so  changed  by  the  acts  of 
1882  as  to  dispense  with  the  birth  of  issue  as  a  condition 
precedent,  and  to  read  thus  (Code,  c.  65,  s.  15) :  ''If  a 
married  woman  die  seized  of  an  estate  of  inheritance  in 
lands,  her  husband  shall  be  tenant  by  the  curtesy  in  the 
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same.  An  estate  bv  the  curtesy  in  the  lands  of  which  a 
married  woman  may  hereafter  die  seized  shall  exist  and 
be  held  by  her  husband  therein,  whether  they  had  issue 
born  alive  during  the  coverture  or  not," — yet  the  law  as 
it  existed  at  the  time  of  the  marriage  would  control.  It  was 
contended  that  the  effect  of  the  marriage,  at  the  time  it 
was  consummated,  was  to  declare  that  by  that  marriage 
he  should  never  have  curtesy,  unless  such  issue  was  born 
of  the  marriage,  and  it  was  therefore  not  within  the  power 
of  the  Legislature  to  alter  its  terms,  and  abrogate  the  con- 
ditions upon  which  it  was  made.  The  case  of  Jackson  v. 
Jackson^  144  111.  274,  (33  N.  E.  51),  is  cited  in  support  of 
this  proposition,  but  reference  to  that  case  shows  that 
the  marriage  took  place  in  1858,  that  issue  of  the  marriage 
was  born  in  1859,  and  that  the  husband  took  a  vested  es- 
tate in  the  land  as  a  tenant  by  the  curtesy  initiate.  In 
1861  and  1874  an  act  was  passed  abolishing  estates  by 
curtesy;  and,  as  to  a  tract  of  land  acquired  in  1873  by  the 
wife,  the  husband  was  not  entitled  to  curtesy.  It  is  per- 
ceived at  once  that  this  case  is  materially  different  from 
the  one  at  bar.  If  the  law  had  continued  as  it  was  at  the 
time  of  Alderson 's  marriage,  he  certainly,  in  the  circum- 
stances, would  not  have  been  entitled  to  curtesy;  but  the 
statute  passed  in  1882,  during  the  lifetime  of  his  wife, 
changed  the  law,  and  conferred  upon  him  the  right  to 
curtesy. 

It  is  further  contended  by  counsel  for  appellant  that  J. 
C.  Alderson  was  not  entitled  to  curtesy  in  his  wife's  es- 
tate because  the  married  woman's  act  of  1893,  chapter  3, 
as  amended  in  its  first  section  by  chapter  43  of  the  same 
acts,  places  the  married  woman,  in  reference  to  her  estate 
of  inheritance,  in  the  same  position  she  occupied  at  com- 
mon law  when  an  estate  was  settled  on  her  with  jiower  of 
disposition  by  will,  or  in  the  exercise  of  a  power  of  ap- 
pointment, and  that,  Mrs.  Alderson  having  by  will  dis- 
posed of  her  whole  estate,  her.  husband  is  barred  of  his 
curtesy.  The  case  of  Kiracofc  v.  Kiracofe^  93  Va.  591, 
(25  S.  E.  601) ,  is  relied  upon  to  support  this  contention. 
The  syllabus  in  that  case  reads  thus:  '*A  married  woman 
owning  an  equitable  separate  estate  in  fee  may,  unless 
prohibited  by  the  instrument  creating  it,  devise  the  same, 
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and  thereby  deprive  her  husband  of  curtesy  therein.  The 
power  to  make  such  devise  is  given  by  statute,  and  has  the 
same  effect  as  if  incorporated  into  the  instrument  creating* 
the  estate,  unless  such  instrum,ent  restrains  the  power." 
The  statute  of  Virginia  (Code,  s.  2513)  provides  that  a 
married  woman  is  capable  of  making  a  will  for  the  dispo- 
sition of  her  separate  estate,  or  in  the  exercise  of  'a  power 
of  appointment;  and  said  case  only  holds  that  she  may  dis- 
pose of  her  equitable  estate  if  not  restrained  by  the  instru- 
ment creating  it.  The  case  of  Chapman  v.  Price^  83 
Va.  392,  (11  S.  E.  879),  is  cited  and  relied  on  in  that  case, 
which  holds  that,  **as  to  a  married  woman's  separate  es- 
tate, the  same  may  be  so  limited  as  to  give  her  the  inheri- 
tance, and  to  exclude  the  husband  from  curtesy."  In  that 
case  the  grant  by  parents  of  an  estate  of  inheritance  in 
lands  to  a  married  daughter  contains  the  following  haben- 
dum: '*To  have  and  to  hold  in  her  own  right,  free  from 
the  claims  or  demands  from  her  husband,  or  any  person 
claiming  under,  through,  or  against  him,  in  any  way,  now 
or  at  any  time  hereafter," — a  very  different  case  from  the 
one  we  are  considering.  Under  the  Acts  of  1893,  p.  6,  s. 
3,  it  is  provided  that  no  married  woman,  unless  she  is  liv- 
ing separate  and  apart  from  her  husband,  shall  sell  and 
convey  real  estate,  unless  her  husband  joins  in  the  deeds 
or  other  writinofs  bv  which  the  same  is  sold  and  conveved. 
This  provision  applies  as  well  to  her  separate  estate  as 
any  oiher,  and  distinctly  recognizes  the  right  of  the  hus- 
band therein,  and  is  found  in  the  same  chapter  which  pro- 
vides that  property  conveyed  to  her  shall  be  and  remain 
her  separate  property,  as  if  she  were  a  single  w'oman,  and 
that  same  shall  in  no  wise  subject  to  the  control  of  her 
husband,  or  liable  for  his  debts.  In  the  case  of  Winkler \, 
Winkler's  Ex'rs,  18  W.  Va.  455,  this  Court  held  that  ''at 
common  law  the  husband  was  entitled  to  curtesy  in  all 
the  real  estate  of  which  the  wife  died  seised,  w^hether  such 
estate  was  separate  or  not."  Kerr,  in  his  valuable  work 
on  Real  Estate  (volume  1,  8  842),  says:  **At  common  law 
the  husband's  curtesy  is  one  of  the  legal  incidents  of  the 
wife's  estate  of  inheritance,  and  he  will  not  be  excluded 
from  rights  in  property  springing  from  the  marital  rela- 
tion, except  by  words  that  leave  no  doubt  of  the  intention 
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of  the  parties  to  deprive  him  ot  such  rights;  and  therefore 
the  husband  will  be  tenant  by  the  curtesy  in  his  wife's  sep- 
arate estate,  nowithstanding  the  fact  that  he  is  cut  off 
from  any  participation  in  the  rents  and  profits  during 
coverture."  In  the  next  section  the  author  says:  **Es- 
tate  by  curtesy  in  the  separate  estate  of  the  wife  remains 
in  the  husband,  unimpaired  by  statutes  for  the  better 
securing  of  property  of  married  women,  which  declare 
that  she  shall  hold  the  property  to  her  sole  and  separate 
use,  and  that  it  shall  not  be  subject  to  the  disposal  of  her 
husband,  or  be  liable  for  his  debts."  This  is  almost  in 
the  exact  language  of  our  statute,  and,  we  think,  states 
the  law  correctly. 

This  Court  held  in  Austin  v.  Brown,  37  W.  Va.  634,  (17 
S.  E.  207) ,  that:  ''Where  a  married  woman,  not  living 
separate  and  apart,  but  with  her  husband,  undertook,  by 
deed  dated  April  20,  1878,  to  sell  and  convey  a  certain 
tract  of  land,  part  of  her  real  estate,  to  two  of  her  sons, 
without  her  husband  joining  in  such  deed,  said  pretended 
deed  was  wholly  ineffectual  to  devest  the  grantor  of  her 
ownership  of  such  land,  and  did  not  pass  any  interest 
therein,  legal  or  equitable,  to  the  said  grantees.  *  *  * 
The  said  grantor  having  died  intestate,  her  other  heirs  at 
law,  and  the  surviving  husband,  as  tenant  by  the  curtesy, 
have  a  right  to  such  deed  set  aside  and  removed  as  a  cloud 
upon  her  title, — the  former,  as  remainder-men  fee,  accord- 
ing to  their  interests,  subject  to  the  life  estate  of  the  sur- 
viving husband."  See,  also,  Cunningham  v.  Cunningham, 
30  W.  Va.  599,  (5  S.  E.  139) ,  where  it  is  held  that,  under 
the  statute  in  force  in  1887,  curtesy  cannot  be  barred  by  a 
provision  of  the  will  of  a  wife,  even  when^  it  is  expressed  to 
be  for  that  purpose,  but  such  bar  can  be  made  eflFectual 
only  by  agreement  between  husband  and  wife  inter  vivos. 
See,  also,  Bierne's  Ex'rs  v.  Bierne,  33  W.  Va.  663,  (11 
S.  E.  46) .  While  it  is  true  that  the  wife,  in  this  case, 
devised  her  entire  separate  estate  to  relatives,  to  the  ex- 
clusion of  her  husband,  it  is  also  true  that  at  the  time  she 
did  so  the  statute  had  removed  the  important  condition 
precedent  to  the  right  of  curtesy  in  the  husband,  to-wit, 
the  birth  of  issue,  and  at  the  death  of  the  wife  said  de- 
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visees,  and  the  death  of  the  wife  said  devisees  took  her 
estate  subject  to  the  life  estate  of  her  husband. 

We  come  now  to  the  consideration  of  the  question  as  to 
the  exent  of  the  life  estate  of  the  husband,  and  as  to  Alder- 
son's  right  to  the  rents  or  royalties  of  coal  mines  in  Fay- 
ette County  which  were  unopened  at  the  time  of  the  wife's 
death,  in  August,  1895.  All  the  leading  authorities  concur 
in  asserting  the  general  principle  that  the  life  tenant  may 
work  mines  that  were  opened  by  the  former  owner  of  the 
fee.  See  1  Kerr,  Real  Prop.  p.  494,  §  583;  Crouch  v.  Pur- 
year,  1  Rand.  (Va.)  258;  Washb.  Real  Prop.  208.  Can  we 
say  this  coal  mine  was  opened  during  the  lifetime  of  Mrs. 
Alderson?  On  the  1st  of  August,  1895,  she  joined  in  a 
lease  to  one  James  Laing,  conferring  on  him  the  exclusive 
privilege  of  mining  coal  on  the  land  therein  described. 
Was  this  an  opening  of  the  mine?  This  question  was  be- 
fore this  Court  in  Koen  v.  Bartlett,  41.  W.  Va.  560,  (23  S. 
E.  666),  in  which  case  it  was  held  that  ''the  tenant  of  an 
estate  for  life,  unless  restrained  by  covenant  or  agreement, 
has  the  right  to  the  full  enjoyment  and  use  of  the  land,  and 
all  its  profits,  during  his  estate  therein,  including  mines 
of  oil  or  gas  open  when  his  life  estate  begins,  or  lawfully 
opened  or  worked  during  the  existence  of  such  estate." 
Holt,  President,  speaking  for  the  Court  in  that  case,  said: 
'*A  mine  lawfully  leased  to  be  opened  is  an  open  mine, 
within  the  reason  of  the  rule  as  laid  down  in*these  cases; 
and  when  lawfully  opened  and  worked,  as  in  this  case,  dur- 
ing the  time  the  freehold  estate  of  the  life  tenant  continues, 
the  profits  issuing  therefrom,  thus  lawfully  severed  and 
produced,  belong  of  right  to  him."  So,  in  Kierv,  Peter- 
son,  41  Pa.  St.  357,  the  court  holds  that:  ''If  mines  are 
already  opened,  or  if  the  lease  permits  their  being  opened, 
it  is  not  waste  for  the  tenant  to  work  them,  even  to  ex- 
haustion. Nor  would  it  be  waste  to  open  new  shafts  or 
pits  to  follow  the  same  vein."  See,  also,  B^ley's  Appeal, 
103  Pa.  St.  300,  in  which  the  executors  were  authorized, 
with  the  consent  of  six-tenths  of  the  owners,  to  lease  the 
coal  underlying  a  tract,  which  they  did;  and  it  was  held 
that  "the  power  given  the  executors  to  lease  or  sell  the 
coal,  with  the  consent  of  six-tenths  ofthe  owners,  gave  the 
life  tenants  the  same  rights  over  unopened  mines  that 
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they  would  have  had  if  the  mines  had  been  opened  and 
operated  in  testator's  lifetime."  To  the  same  eifect,  see 
Daly  V.  Beckett,  24  Beav.  114;  Priddy  v.  Griffith,  150  111. 
560  (Syl.,  point  3,  37  N.  E.  999).  In  the  case  at  bar,  Mrs. 
Alderson,  by  joining  in  the  lease  to  Laing,  and  authorizing 
him  to  open  and  work  the  mines  in  Fayette  County,  did  all 
she  could  towards  opening  the  mines.  By  the  agreement, 
Laing  had  the  right  to  open  and  work  the  mines,  and  she 
to  receive  her  portion  of  the  royalty. 

The  cause  was  referred  to  a  commissioner,  who  made 
his  report,  which  was  excepted  to  by  J.  C.  Alderson  upon 
several  grounds, — among  them,  that  he  was  not  reported 
as  a  tenant  by  the  curtesy  of  the  lands  of  which  Mrs.  Al- 
derson died  seised.  On  November  23,  1897,  the  cause 
was  heard,  the  exceptions  to  said  commissioner's  report 
were  sustained,  and  it  was  held  that  J.  C.  Alderson  was 
entitled  to  an  estate  by  the  curtesy  in  all  the  real  estate  of 
which  his  wife  died  seised  of  an  estate  of  inheritance,  ex- 
cept a  tract  situated  in  Greenbrier  County,  known  as  the 
** Andrew  Stuart  Farm,"  of  about  six  hundred  and  ninety 
acres;  that  he  was  entitled  to  curtesy  only  to  the  extent  of 
the  interest  of  his  wife  therein  after  subjecting  said  inter- 
est to  the  payment  of  that  portion  of  the  purchase  money 
for  which  it  is  first  liable,  which  was  paid  by  Margaret  L. 
Price  and  James  S.  Price,  joint  owners  with  Mary  P.  Al- 
derson of  said  farm,  and  also  holding  that  J.  C.  Alderson 
was  entitled  to  a  life  estate  by  the  curtesy  in  said  M.  P. 
Alderson's  interest  in  the  mineral  lands  leased  to  James 
Laing  by  deed  of  lease  dated  August  1,  1895,  and  decreed 
accordingly.  Having  considered  the  points  of  error  relied 
on,  my  conclusion  is  that  the  decree  complained  of  must 
be  affirmed,  and  the  cause  remanded  for  further  proceed- 
ings to  be  had  therein.  This  affirmance  is  without  preju- 
dice to  any  of  the  creditors  hereafter  introducing  proper 
proof  to  sustain  their  debts  included  in  the  commissioner's 
report,  to  which  the  exceptions  of  J.  C.  Alderson  were  sus- 
tained for  want  of  sufficient  proof. 

Affirmed. 
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Clbavenger  v.  Felton  et  aL 
Submitted  February  I,  1899— Decided  April  8,  1899. 

1.  LtiKs— Judgment  Creditor, 

Snyder  v.  Martin,  17  W.  Va.  276  (Syl.,  point  7),  and  Snyder  y. 
Botkin,  37  W.  Va.  355  (Syl.,  point  3),  reaffirmed,    (p.  254). 

2.  Equity  ^l^kkdwo— Parties-  -Petition, 

When  a  party  files  his  petition,  asking-  to  be  admitted  as  a 
party  defendant  in  a  pending-  suit  in  equity,  in  which  no  allega- 
tion is  made  naming-  or  referring-  to  him  in  any  way,  and  no 
relief  is  prayed  ag-ainst  him,  and  he  is  admitted  to  become  such 
party  defendant,  he  does  not  become  a  party  in  the  cause  until 
he  has  been  made  a  party  by  some  allegation  in  the  bill  as 
amended.  But  this  does  not  apply  in  a  case  where  a  party  files 
his  petition,  making-  the  parties  to  the  suit  parties  to  his  peti- 
tion, and  setting-  up  claim  to  the  subject-matter  in  controversy, 
when  his  petition  can  proi>erly  be  treated  as  an  orig-inal  bill, 
(p.  255). 

Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  C.  G.  Cleavenger  against  J.  H.  Felton  and  others. 
A  decree  was  rendered,  from  which  complainant  appeals. 

Reversed, 
J.  Hopp  Woods,  for  appellant. 
Melville  Peck,  for  appellees. 

McWhortek,  Judge  : 

C.  G.  Cleavenger  filed  his  bill  in  the  circuit  court  of  Bar- 
bour County  against  J.  H.  Felton,  S.  D.  Felton,  F.  A. 
Cleavenger,  J.  Hop  Woods,  special  commissioner,  and  C. 
M.  Peck,  defendants,  alleging  that  at  a  judicial  sale  made 
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by  said  Woods,  special  commissioner,  on  the  30th  day  of 
October,  1891 ,  of  a  tract  of  eighty-seven  acres  of  land,  on 
the  waters  of  Simpson  creek,  sold  in  the  chancery  cause  of 
Jemima  Right  against  Heatherly  and  others,  said  J.  H. 
Felton  became  the  purchaser  at  the  price  of  one  thousand 
dollars;  that  he  paid  to  said  commissioner  sixty-nine  dol- 
lars and  seventy  cents,  the  cash  payment  thereof,  and 
made  his  three  obligations  of  three  hundred  and  ten  dol- 
lars each,  bearing  date  October  30,  1891,  and  payable,  re- 
spectively, in  six,  twelve  and  eighteen  mo|iths,  with  inter- 
est, with  S.  D.  Felton  as  surety,  which  sale  was  confirmed, 
the  commissioner  directed  to  collect  the  deferred  pay- 
ments, and  after  such  collection  to  convey  said  land  to  J. 
H.  Felton;  that  said  commissioner  afterwards  institued 
a  chancery  suit  against  J.  H.  Felton  and  S.  D.  Fel- 
ton for  said  purchase  money,  and  in  October,  1893, 
obtained  a  decree  therein  for  resale  of  the  land,  and 
afterwards  on  the  13th  of  February,  1895,  the  land  was 
resold  as  the  property  of  the  purchaser,  J.  H.  Felton,  and 
purchased  by  J.  Perry  Thompson,  at  the  price  of  one 
thousand  nine  hundred  and  five  dollars,  who  paid  the  cash 
payment  of  ninety-nine  dollars  and  seventeen  cents,  and 
executed  his  two  notes  for  nine  hundred  and  two  dollars 
and  ninety-one  and  one-half  cents  each,  at  six  and  twelve 
months,  for  the  residue  of  the  purchase  money.  The  sale 
was  confirmed,  and  the  commissioner  authorized  to  collect 
the  unpaid  purchase  money,  and  when  paid  to  convey  the 
tract  of  land  to  Thompson,  the  purchaser,  to  pay  the  costs 
of  suit,  expenses  of  sale,  etc.,  another  debt  decreed  to  be 
paid  in  the  cause  in  which  the  property  was  sold,  and  the 
residue  to  be  paid  into  court  to  the  general  receiver,  to 
abide  the  action  of  the  court  upon  the  petition  of  C.  M. 
Peck,  filed  and  referred  to  in  said  cause,  and  said  Peck's 
petition  in  support  of  the  allegations  of  his  bill. 

The  bill  alleges  that,  after  payment  of  the  costs  and  ex- 
penses of  sale  in  said  cause  and  the  plaintiff's  debt  in  said 
cause  decreed,  there  was  a  surplus  to  be  paid  by  the  said 
commissioner  into  the  hands  of  the  general  receiver  as  the 
money  and  property  of  said  J.  H.  Felton,  which  was 
sought  in  said  petition  to  be  applied  upon  certain  judg- 
ments therein  mentioned,    claimed   by   petitioner  to    be 
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liens  thereon  as  the  proceeds  arising  from  the  sale  of  real 
estate  upon  which  said  judgments  were  liens;  that,  al- 
though upon  the  record  and  proceedings  in  said  causes, 
the  said  lands  appeared  to  be  the  land  of  J.  H.  Felton,  and 
the  said  surplus  arising  from  the  sale  thereof  his  prop- 
erty, yet  in  fact  the  same  were  always  the  land  and  prop- 
erty of  plaintiff,  C.  G.  Cleavenger;  that  the  defendant  J.  H. 
Felton,  through  the  agency  of  the  defendant  F.  A.  Cleaven- 
ger, purchased  the  land  at  the  judicial  sale  made  in  the  first 
named  cause  at  the  instance  of,  and  expressly  for  the 
benefit  of  plaintiff;  that  plaintiff  procured  the  defendant  F. 
A.  Cleavenger,  who  is  his  brother,  to  g^i  said  defendant  J.  H. 
Felton  to  buy  said  land  in  his  own  name,  and  so  hold  the 
same  in  trust  for  the  plaintiff;  that  said  Felton  acted,  not 
only  at  the  first  sale,  but  also  at  the  second  one,  as  the  agent 
and  trustee  of  plaintiff  for  the  purpose;  that  plaintiff  was 
moved  to  so  engage  said  J.  H.  Felton  and  F.  A.  Cleavenger 
as  his  agents  in  the  said  purchase,  for  the  reason  that  the 
land  could  be  purchased  at  a  less  sum  by  them  than  by 
him;  that  this  fact  was  well  known  to  said  F.  A.  Cleaven- 
ger and  J.  H.  Felton,  and  so  disclosed  to  them  by  plaintiff; 
that  plaintiff  furnished  the  cash  payment  and  every  dollar 
that  was  paid  the  commissioner  by  said  Felton;  that  the 
said  agency  and  trust  had  always  been  admitted  by  said 
Felton  and  Cleavenger  to  plaintiff;  that  neither  of  them 
ever  claimed  any  right  or  title  to  said  land  or  to  said  surplus 
or  any  interest  in  either;  that  both  of  them  were  aware 
that  plaintiff  was  present,  if  not  at  all,  at  least  at  some,  of 
the  times  when  the  land  was  offered  for  sale  in  both  of  said 
causes;  that  at  such  times  plaintiff  advised  with  them  and 
directed  their  bidding;  that  at  the  time  of  the  first  pur- 
chase plaintiff  was  and  still  is  able  to  buy  and  pay  for  said 
land  at  the  price  given  by  said  Felton;  that  said  Felton 
was  then  also  able  to  buy  and  pay  for  same,  but  that  since 
that  time,  and  at  the  time  made  in  said  second  named 
cause,  was  in  embarrassed  circumstances,  and  unable  to 
repay  plaintiff  the  money  which  plaintiff  had  advanced  and 
paid  to  him  on  said  purchase,  and  plaintiff  was  therefore 
compelled  to  either  lose  said  payments,  and  permit  the  sur- 
plus arising  from  the  sale  made  in  said  second  cause  to  be 
applied  as  in  said  petition  prayed  for  upon  the  judgments 
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of  petitioner  ag'ainst  said  Felton,  or  to  set  up  herein  his 
resulting  trust;  that,  to  enable  plaintiff  to  more  easily  pay 
the  purchase  money  due  said  commissioner,  he  purchased 
at  a  discount  the  decree  to  the  plaintiff  in  first  of  said 
causes,  and  took  from  her  an  assignment  of  her  debt, 
which  was  ascertained  to  be  three  hundred  and  sixty  dol- 
lars and  thirty-five  cents, with  interest  from  May  22,  1891, 
whereof  said  defendants,  Cleavenger  and  J.  H.  Felton,  had 
notice,  and  filed  a  copy  of  said  assignment  as  an  exhibit 
with  his  bill,  or  would  do  so  with  his  proof,  and  prayed 
that  a  resulting  trust  might  be  decreed  to  exist  in  his 
favor  against  said  defendants  J.  H.  Felton  and  F.  A.  Cleav- 
enger, in  respect  to  said  surplus;  that  the  receiver,  after 
collecting  from  said  commissioner,  be  decreed  to  pay  same 
to  plaintiff  that  the  whole  right  of  the  plaintiff  and  said 
Felton  and  Cleavenger  and  petitioner,  C.  M.  Peck,  in  re- 
spect to  said  surplus,  be  ascertained  and  decreed  for,  and 
for  general  relief;  which  bill  was  sworn  to. 

On  the  29th  day  of  October,  1896,  a  petition  was  tendered 
by  J.  N.  B.  Crim,  verified  by  his  affidavit,  claiming  to  be  a 
lien  creditor  of  the  defendant  J.  H.  Felton,  the  filing  of 
which  was  resisted  by  plaintiff,  but  the  same  was  ordered 
to  be  filed  anS  stand  as  the  answ^er  to  plaintiff's  bill;  and 
the  plaintiff  and  the  defendant  J.  Hop  Woods,  special  com- 
missioner, entered  their  appearance  to  said  petition,  and 
replied  generally  thereto,  and  the  cause  was  remanded  to 
rules  with  leave  to  petitioner  to  sue  out  process  thereon 
against  the  other  defendants  to  plaintiff's  bill,  and  mature 
the  same  for  hearing.  The  petition  alleged  that  petitioner 
was  a  judgment  creditor  of  James  H.  Felton  and  Samuel 
D.  Felton,  jointly  and  severally,  and  was  the  owner  of  vari- 
ous judgments,  a  list  of  which  is  given  in  his  petition, 
which  he  claimed  were  liens  upon  the  real  estate  of  J.  H. 
Felton,  and  relies  upon  his  allegation  that  he  gave  Felton 
credit  on  the  ownership  in  whole  or  in  part  of  said  lands 
in  Felton,  and  that  the  conduct  of  Felton  and  Cleavenger 
was  fraudulent  as  to  petitioner.  Depositions  were  taken 
and  filed  in  the  cause,  and  the  case  was  finally  heard  on  the 
16th  of  November,  1897,  when  the  court  ascertained  by  its 
decree  that  J.  H.  Felton  purchased  the  eighty-seven  acres 
of  land,  on  the  30th  of  October,  1891,  at   the  price  of  one 
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thousand  dollars,  and  paid  thereon  the  agg^regate  sum  of 
six  hundred  and  three  dollars  and  seventy-three  cents,  in- 
cluding interest  to  the  15th  day  of  November,  1897;  that 
from  the  pleadings  and  proofs  in  the  cause  it  appeared 
that  the  special  commissioner  to  enforce  payment  of  the 
residue  of  the  purchase  money,  did,  on  the  13th  day  of 
February,  1895,  resell  the  said  land  to  one  J.  Perry 
Thompson  at  the  price  of  one  thousand  nine  hundred  and 
five  dollars,  in  the  chancery  cause  of  Woods,  commissioner, 
against  Felton  and  others;  and  that  it  further  appeared 
from  the  pleadings  and  proofs,  that  the  plaintiff,  C.  G. 
Cleavenger,  paid  on  said  original  purchase  money  of  J.  H. 
Felton  to  the  said  Woods,  special  commissioner,  the  said 
sum  of  six  hundred  and  three  dollars  and  seventy-three 
cents,  including  interest  to  November  15,  1897,  as  part  of 
the  original  purchase  money  due  said  special  commissioner 
in  payment  of  the  said  land  so  purchased  in  the  name  of 
said  J.  H.  Felton,  and  there  exists  a  resulting  trust  pro 
tanto  in  favor  of  said  C.  G.  Cleavenger  for  the  amount  of 
money  so  paid  by  him  as  the  purchase  of  the  land  afore- 
said, and  proceeded  to  decree  that,  after  paying  the  liens 
existing  against  said  eighty-seven  acres  of  land,  as  ascer- 
tained in  the  chancery  cause  of  Jemima  Right  against  J. 
Heatherly  and  others,  and  not  theretofore  paid,  that  plain- 
tiff, C.  G.  Cleavenger,  be  paid  the  sum  of  six  hundred  and 
three  dollars  and  seventv-three  cents,  with  interest  from 
November  15,  1897,  till  paid,  and  his  costs  of  his  suit;  and 
decreed  that  the  surplus  arising  from  the  sale  to  Thomp- 
son was  the  property  of  J.  H.  Ftlton,  and  that  the  peti- 
tioner, J.  N.  B.  Crim,  was  entitled  to  have  the  said  surplus 
applied  to  the  satisfaction  of  his  judgments  against  said 
J.  H.  Felton,  as  set  up  in  his  petition,  and  directed  the 
same  to  be  paid  accordingly.  From  this  decree,  C.  G. 
Cleavenger  appealed  to  this  Court,  claiming  that  the  court 
erred  in  not  giving  him  all  the  relief  prayed  for  in  his  bill, 
instead  of  the  partial  relief  given.  The  proofs  show 
clearly  that  J.  H.  Felton,  in  purchasing  the  property,  was 
acting  solely  for  and  on  behalf  of  C.  G.  Cleavenger.  Fel- 
ton testifies  that  he  purchased  it  for  Charles  G.  Cleaven- 
ger, the  plaintiff  in  this  cause,  and  at  the  instance  of  the 
defendant,  F.  A.  Cleavenger,  and  says  that  Cleavenger  fur- 
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nished  the  money  that  he  paid  on  it.  After  the  sale,  Cleaven- 
ger took  possession  of  it,  farmed  it,  raised  grain  upon  it, 
took  timber  off  it,  paid  the  taxes  on  it,  and  had  sole  control 
of  it.  Felton  never  claimed  it  or  any  part  or  interest  in  it 
in  any  way,  or  had  possession,  never  was  on  it,  and  paid 
no  part  of  the  purchase  money.  The  court  finds  that  Fel- 
ton paid  six  hundred  and  three  dollars  and  seventy-three 
cents  on  account  of  the  land,  which  was  all  that  was  paid 
upon  it,  then  ascertains  from  the  proofs  that  C.  G.  Cleav- 
enger paid  said  sum  and  that  a  resulting  trust  exists  in  his 
favor  to  that  extent.  Felton,  F.  A.  Cleavenger,  and  appel- 
lant, all  testify  unequivocally  that  the  purchase  was  made 
for  appellant;  that  he  furnished  all  the  money  that  was 
paid  on  it;  and  that,  if  he  is  entitled  to  anything,  he  is  en- 
titled to  all.  "When  one  party  pays  all  or  part  of  the  pur- 
chase money  for  land,  and  title  is  taken  in  the  name  of 
another,  a  constructive  trust,  called  a  'resulting  trust,' 
arises  in  favor  of  the  party  paying  as  to  the  whole  land  or 
pro  tanto.''  Currence  v.  Ward,  43  W.  Va.  367,  (27  S.  E. 
329) .  Crim  claims  that  he  gave  Felton  credit  on  the  faith 
of  his  ownership  of  the  land.  In  Snyder  v.  Martin,  17  W. 
Va.  276  (Syl.,  point  7),  it  is  held:  * 'When  statute  enact- 
ments do  not  interfere,  a  judgment  creditor  can  acquire 
no  better  right  to  the  estate  of  a  debtor  than  the  debtor 
himself  has  when  the  judgment  is  recovered.  He  takes  it 
subject  to  every  liability  under  which  the  debtor  held  it, 
and  subject  to  all  the  equities  which  exist  in  favor  of  third 
parties;  and  a  court  of  equity  will  limit  the  lien  of  the  judg- 
ment to  the  actual  interest  which  the  debtor  has  in  the 
estate."  This  is  reaffirmed  in  Snyder  w  Botkin,  37  W. 
Va.  355  (16  S.  E.  591,  Syl.,  point  3K  See,  also,  Floyd  v. 
Harding,  28  Grat.  401,  407.  If  Felton  had  paid  a  part  of 
the  purchase  money  and  Cleavenger  a  part,  then  there 
might  have  been  a  resulting  trust  ^r^ /a«/(?;  but  the  pur- 
chase was  made  for  Cleavenger  alone,  and  he  paid  every 
doUar  that  was  paid,  so  that  the  land  was  held  in  trust  for 
him,  and  after  it  was  resold  the  trust  went  to  the  surplus 
of  the  purchase  money  after  pa^v  ing  the  balance  due  from 
the  cestui  que  trust-,  for  "a  trust  may  exist  in  any  prop- 
erty, real  or  personal,  which  is  in  the  eye  of  a  court  of 
equity  property  of  value."     Currence  v.  \^rd,  supra.     It 
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is  insisted  that  the  petition  of  Crim  ought  not  to  be  consid- 
ered any  part  of  the  record,  and  the  proof  taken  there- 
under as  inadmissable;  said  Crim  not  having*  been  made  a 
party  to  the  suit  by  amended  bill.  McCoy  v.  Allen^  16  W. 
Va.  724,  725  (Syl.,  point  3) ;  Shaffer  v.  Petty,  30  W.  Va. 
248,  (4  S.  E.  278,  Syl.,  point  6).  And  in  Shin^i  v.  Board, 
39  W.  Va.  497,  (20  S.  E.  604,  Syl.,  point  3),  it  is  held  that, 
*'when  a  party  files  his  petition,  asking  to  be  admitted  as 
a  party  defendant  in  a  pending  suit  in  equity,  in  which  no 
allegation  is  made  naming  or  referring  to  him  in  any  way, 
and  no  relief  is  prayed  against  him,  and  he  is  admitted  to 
become  such  party  defendant,  he  does  not  become  a  party 
in  the  cause  until  he  has  been  made  a  party  by  some  alle- 
gation in  the  bill  as  amended."  This,  however,  does  not 
apply  in  a  case  where  a  party  files  his  petition,  making  the 
parties  to  the  suit  parties  thereto,  and  setting  up  claim  to 
the  subject-matter  in  controversy,  when  his  petition  may 
properly  be  treated  as  an  original  bill.  Sturm  v.  Fleming, 
22,  W.  Va.  404;  Scraggw.  Mann,  46  W.  Va.,209  (33  S.  E., 
110).  For  the  reasons  herein  stated,  the  decree  is  re- 
versed, and  the  cause  remanded,  with  directions  to  the 
circuit  court  to  grant  plaintiff  the  relief  prayed  for  in  his 
bill. 

Reversed, 
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CHARLESTON. 

CoGAR  V.  Burns  Lumber  Co. 

Submitted  February  8,  1899— Decided  Aprils,  1899. 

1.     Contracts—  Delivery — Breach — Injunction — Record, 

Where  a  contract  for  the  sale  of  logs  has  been  made  by 
a  party  at  an  agreed  price,  which  logs  have  never  been  delivered 
to  the  party  to  whom  they  were  contracted,  and  suit  has  been  in- 
stituted upon  said  contract  to  recover  the  contract  price  from  the 
party  to  whom  they  were  sold,  and  the  cause  for  the  nondelivery 
of  the  logs  is  attributable  to  the  fact  that  the  title  of  the  plain- 
tiff was  defective,  and  he  was  enjoined  from  selling  and  deliver- 
ing said  logs,  the  defendant  may  show  such  injunction  proceed- 
ings by  producing  a  certified  copy  of  the  record,     (p  259). 

2      Sales — •Chattels—  Warranty. 

A  sale  of  personal  chattels  implies  an  affirmation  of  the  ven- 
dor that  the  chattell  is  his,  and  therefore  he  warrants  the  title, 
unless  it  be  shown  by  the  facts  and  circumstances  of  the  sale 
that  the  vendor  did  not  intend  to  assert  ownership,  but  only  to 
transfer  such  interest  as  he  might  have  in  the  chattel  sold, 
(p.  260). 

Error  to  Circuit  Court,  Webster  County. 

Action  by  Thomas  Cogar  ag-ainst  the  Burns  Lumber 
Company.  Judgment  for  plaintiff  and  defendant  brings 
error. 

Reversed, 

MoLLOHAN  &  McClintic  and  W.  G.  Mathews,  for  plain- 
tiff in  error. 

E.  H.  Morton  and  Watts  &  Ashby,  for  defendant  in 
error.  * 

English,  Judge  : 

This  was  an  action  commenced  by  agreement  before  J. 
S.  Cutlip,  a  justice  of  the  peace  of  Webster  County,  in 
which  Thomas  Cogar  was  plaintiff  and  the  Burns  Lumber 
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Company,  a  corporation,  was  defendant,  which  suit  was 
predicated  upon  an  account  against  the  defendant  for  two 
hundred  and  niney-eight  dollars  and  ten  cents,  same  being 
balance  claimed  to  be  due  on  a  contract  for  the  delivery  of 
lumber,  which  account  was  for  ninety-seven  thousand  six 
hundred  and  eighty-four  feet  of  lumber,  amounting  to  five 
hundred  and  eighty-six  dollars  and  ten  cents,  subject  to 
a  credit  of  two  hundred  and  eighty-eight  "dollars,  leaving 
a  balance  of  two  hundred  and  ninety-eight  dollars  and  ten 
cents.  The  contract  upon  which  said  claim  was  based 
was  dated  December  17,  1891,  by  which  it  was  agreed  that 
in  consideration  of  twenty-five  dollars,  in  hand  paid,  the 
said  Thomas  Cogar  should  sell  to  the  Burns  Lumber  Com- 
pany what  poplar  logs  he  had  then  cut — about  two  hundred 
and  fifty — at  the  following  prices:  For  all  logs  twenty- 
four  inches  and  up,  six  dollars  per  thousand;  and  all  below, 
down  to  twenty  inches,  at  five  dollars  per  thousand.  Said 
Cogar  was  to  deliver  said  logs  cut  into  the  main  Elk,  at 
Addison.  The  Burns  Lumber  Company  was  to  pay  one- 
half  when  the  logs  were  measured,  and  the  rest  on  deliv- 
ery at  Addison;  and  Cogar  further  agreed  that  any  other 
timber  he  had  or  could  get  thereafter  would  be  delivered, 
as  in  the  above  contract,  next  year  or  later.  The  defen- 
dant appeared  and  pleaded  non  assumpsit  and  offset,  and 
filed  a  special  plea  in  writing,  setting  up  said  contract,  and 
claiming  that  long  before  the  logs  were  delivered  as  stipu- 
lated one  C.  K.  Lord  instituted  in  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia  a  suit  in 
ejectment  against  the  plaintiff  and  the  defendant  and 
others,  claiming  title  in  himself  to  the  land  from  which  the 
timber  and  logs  so  purchased  by  defendant  from  plaintiff 
had  been  and  were  to  be  cut;  and  that  said  Lord  filed  his 
bill  praying  for  the  appointment  of  a  receiver,  and  the 
granting  of  an  injunction  against  all  the  parties,  and  par- 
ticularly the  parties  to  this  action,  to  restrain  and  inhibit 
the  removing  of  any  timber  or  logs  cut  from  the  land 
claimed  by  Cogar,  or  theretofore  cut,  and  remaining  on 
said  land,  or  removed  therefrom  to  the  Black  Fork  of  Elk 
river,  or  other  places;  and  that  such  proceedings  were  had 
in  said  court  that  the  injunction  was  granted,  and  all  of 
said  timber  and  logs  were  taken  by  a  receiver  appointed 

17 


258  CoGAK  V.  Burns  Lumbick  Co.  [46 

by  the  court,  and  the  brand  of  said  court  placed  thereon; 
that  said  logs  had  remained  in  the  possession  of  said  re- 
ceiverfrom  that  time,  and  that  both  plaintiff  and  defendant 
have  been  restrained  and  inhibited  from  removing,  or  in 
any  way  interfering  with,  the  logs.  The  plea  also  avers 
that  Lord's  claim  was  to  the  same  lands  and  timber  sold 
by  plaintiff  to  defendant,  and  that  his  claim  is  superior  to 
plaintiff's  claini,  and  that  by  reason  of  the  bill,  injunction, 
and  order  appointing  a  receiver  defendant  could  by  no 
lawful  means  have  obtained  possession  of  said  logs,  and 
they  have  become  wholly  rotten  and  worthless;  that  Cogar 
never  owned  said  logs,  and  was  aware  of  the  superiority 
of  Lord's  title,  but  represented  himself  as  being  the  true 
owner,  and  by  such  false  represenations  induced  the  de- 
fendant to  pay  him  two  hundred  and  eighty-nine  dollars 
and  thirty  cents  thereon;  and  prays  judgment.  The  case 
was  heard  before  the  justice  on  said  pleading,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  against  the  defen- 
dant for  two  hundred  and  ninety-three  dollars  and  eighty 
cents  and  costs,  was  appealed  to  the  circuit  court,  and 
heard  upon  the  same  pleadings,  submitted  to  a  jury,  and 
resulted  in  a  verdict  for  the  plaintiff  for  two  hundred  and 
ninety-seven  dollars  and  twenty-six  cents.  The  defendant 
moved  to  set  aside  the  verdict  of  the  jury,  and  grant  a  new 
trial,-  -First,  because  the  verdict  was  against  the  law  and 
the  evidence;  and,  secondly,  because  of  several  matters  ex- 
cepted to  by  the  defendant  on  the  trial;  third,  because  the 
court  erred  in  its  demeanor  towards,  and  remarks  of  and 
to,  counsel  for  defendant  in  the  presence  of  the  jury, — 
which  moticm  was  overruled,  and  judgment  rendered  upon 
the  verdict,  and  this  writ  of  error  was  applied  for  and  ob- 
tained. 

The  defense  relied  on  under  this  plea  was  that  both 
Thomas  Cogar  and  the  defendant  had  been  made  defendants 
in  a  certain  suit  in  equity  instituted  in  the  circuit  court  of 
the  United  States  for  the  district  of  West  Virginia  by  said 
Charles  K.  Lord,  and  that  both  the  plaintiff,  Thomas 
Cogar,  and  the  defendant  had  been  enjoined  from  cutting, 
removing,  or  selling,  or  interfering  in  any  manner  with, 
the  timber  and  logs  mentioned  in  the  contract  of  sale  from 
Cogar  to  the  defendant.     In  support  of  its  contention  that 
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by  reason  of  the  injunction  and  proceedings  in  said  suit  in 
the  United  States  court  the  plaintiff  had   been  unable  to 
deliver  the  logs,  or  comply  with  his  contract,  and,  as  a  con- 
sequence, defendant  had  not  received  the  logs,  and  was  not 
liable  to  pay  for  them,  the  defendant  sought   to  introduce 
a  certified  copy  of  the  bill  and  the  decree  granting  the  in- 
junction restraining  the   defendants  therein  named   from 
cutting  and  removing  the  logs  and   timber  from  the  land 
described   in  the   bill,  and  appointing  a  receiver,   therein 
named,  and   requiring  him  to  take  into  his  possession  all 
the  logs  cut  by  defendants,  or  by  their  authority,  on  said 
land,  and  to  hold  the  same  subject  to  the  order  of  the  court; 
also  of  the  decree  directing  the  receiver  to  make  sale  of  the 
logs  upon  the  terms  therein  prescribed, — to  the  introduc- 
tion of  which  documents  plaintiff  objected,  and   the  court 
sustained  the  objection,  and  refused  to  admit  said  papers 
in  evidence,  because   it  was  stated  to  the  court  by  plain- 
tiff's counsel,  and  not  controverted  bv  defendant's  counsel, 
that  the  parties  to  this  action  were  not  parties  to  said  suit 
in   the  United  States  court;  but   the  court  did  look  at  the 
papers  handed  him  by  defendant's  counsel.     To  counter- 
act this  statement  of  plaintiff's  counsel,  it  af>|)eared  that 
Cogar  was  one  of  the  defendants,  and  plaintiff  testifies,  in 
answer  to  the  question  'Svhether  or  not  there  was  on  the 
3d  of  February,  1892,  or  about  that  time,  an  ejectment  suit 
instituted  in  the  circuit  court  of  the  United  States  against 
you  to  try  title  to  this  land  from  which  the  timber  was  cut 
that  you  sold   to  the  Burns  Lumber  Co.,  by  C.  K.  Lord," 
answered,   '*And  Camden,   he  sued  me  along  about   that 
time, — some  time, — as  well  as  I  remember;  him  and  some 
other  parties;  several  of  them."     This  witness  was  then 
asked   to  look  at  a  paper  which  purported  to  be  an  injunc- 
tion   from   the    judge    of    the  United  States,   and    state 
whether  or  not  a  cop}^  of  it  was  served  upon  him,  and  the 
time  it  was  so  served.     This  was  objected  to,  and  ruled 
out  by  the  court,  and  witness  was  not  permitted  to  answer 
whether  the  lumber  he  was  to  have  delivered  to  Burns  was 
taken  possession  of  ih  that  suit.     This  w^itness  was  also 
asked,  **Did  they,  or  not,  enjoin  you  from  removing  or  dis- 
posing of  any  timber  you  had  sold  and  agreed  to  deliver  to 
Bums?"     This  was  objected  to,  and   the  court  remarked, 
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**The   best  evidence  would   be  the  record  of  the  injunc- 
tion.''    The  defendants  introduced  G.  M.  Burns  as  a  wit- 
ness, who  was  asked,  '*What,  if  anything,  was  said,  at   the 
time  this  contract  was  made,   b}'  yourself  or  Mr.  Cog'ar, 
about  the  title  to  the  logs?"     and  anwsered,  *'I  don't  think 
there  was  anything  said,    until  after  the   injunction  w^as 
served  on   me,   about   the   title.."      He  was  then  asked, 
**Have  vou  a  copv  of  the  injunction   that  was  served  on 
you?"  and   answered, '*It  is  in   the  papers."     The  defen- 
dant then  offered  the  bill,  decree,  and  orders  in  the  case  of 
C.  K.  Lord  against  the  Pardee  &  Curtin   Lumber  Com- 
pany,  in  evidence,  which  were  objected   to  by   plaintiff, 
and  ruled  out  by  the  court  as  inadmissible.     Now,  while  it 
may  be  true  that  the  Burns  Lumber  Company  was  not  a 
party   defendant   to  said   proceeding  in   the  United  States 
court,  yet   it  appears   that  the   injunction  was  served  on 
Burns,  the  vice  president  and  agent  of  the  Burns  Lumber 
Company,  as  shown  by   his   testimony;  and,   it  appearing 
that   the  plaintiff,  Cogar,  was  a  party  to  said   injunction 
proceedings  in  the  United  States  court,  and  that  it  was  im- 
portant and  material  for  the  defendant  to  show  that  he  did 
not   receive  the  logs  under  said  contract.  Burns  was  al- 
lowed to  state  that   he  did  not  receive  any  of  the  logs,  but 
w'as  not  allowed  to  explain  why,  which  he  could  have  done, 
and,  I  think,  ought  to  have  been  permitetd  to  do,  by  intro- 
ducing the  record  of  the  proceedings  in  the  United  States 
court,   and   showing    that    Cogar  was  not  only  enjoined 
from  delivering  the  logs  cut,  but  that   they  were  placed  in 
the  hands  of  a  receiver,  and  directed   to  be   sold;  and,   if 
this  was  brought  about  by  Cogar's   defect  of  title  (it  ap- 
pears from  his  statement  that  he  afterwards  compromised 
the   case) ,   this  documentary  evidence  was  surely  mate- 
rial and  important,  and  the  defendant  was  injured   by  its 
rejection.     Benjamin  on  Sales  (section   639)    thus  states 
the  law:     *'A  sale  of  personal   chattels  implies  an  affirma- 
tion of  the  vendor  that  the  chattel  is  his,  and  therefore  he 
warrants  the  title,  unless  it  be  shown  by  the  facts  and  cir- 
cumstances of  the  sale  that  the  vendor  did   not  intend   to 
assert  ownership,  but  only  to  transfer  such  interest  as  he 
might  have  in  the  chattel  sold."     My  conclusion  is  that  the 
circuit  court   erred  in  excluding  said  documentary   evi- 
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dence  from  the  jury.  The  judgment  complained  of  is 
therefore  reversed,  the  verdict  set  aside,  and  a  new  trial 
awarded. 

Reversed, 


CHARLESTON. 

Harris  v.  Orr  et  aL 

Submitted  February  4,  1899— Decided  April  8,  1899. 

1.  Administrator — Reasonable  Care. 

An  administrator  pursuing-  such  course  as  a  judicious  man, 
looking'  alone  to  his  worldly  interests,  would,  under  the  circum- 
stances, pursue  in  his  own  affairs  will  be  justified  in  so  doing. 
Ordinary  care  and  reasonable  dilig^ence  are  what  are  required 
of  him.     (p.  262). 

2.  Administrator — Suits — Security  for  Costs. 

An  administrator  is  not  bound  to  sue  upon  a  controverted, 
doubtful  demand  where  he  demands  indemnity  for  costs  and  ex- 
pense of  the  suit  from  those  requesting-  suit,  and  it  is  not  g"iven. 
(p.  264). 

3.  Parkn T  AND  Chua)— Support  of  Parent. 

If  a  father  promises  to  pay  a  son  for  caring-  for  and  support- 
ing- him,  it  creates  a  valid  demand  in  favor  of   the  son.     (p.  265). 

Appeal  from  Circuit  Court  Doddridge  County. 
Suit  by  Jennie  Harris  against  John  P.   Orr  and  others. 
Judgment  for  plaintiff,  and  Orr  appeals. 

Reversci. 

John  Bassel,  for  appellant. 
W.  S.  Stuart,  for  appellee. 
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Brannon,  Judgi:: 

John  P.  Orr  was  appointed  in  July,  1891,  administrator 
of  W.  H.  Harris,  and  this  is  a  suit  by  Jennie  Harris, 
widow  of  said  Harris,  against  Orr,  to  settle  his  accounts 
as  administrator,  and  to  charge  him  with  assets  which,  by 
neglect,  he  had  not  collected,  among  them,  with  certain 
money  found  on  the  person  of  Harris  after  death,  and 
which  went  into  the  hands  of  a  son,  A.  B.  Harris,  and  his 
wife,  and  was  converted  to  their  ow^n  use  by  them  and  an- 
other  son,  W.  B.  Harris.  The  commissioner  and  the 
court's  decree  charged  this  money,  as  well  as  some  other, 
to  Orr,  and  he  appeals. 

A  demurrer  to  an  amended  bill  was  overruled,  and  of 
this  Orr  complains.  The  point  made  to  sustain  this  de- 
murrer is  that  the  bill  only  charges  '*that  the  administra- 
tor has  refused  to  collect,  and  to  institute  proceedings  for 
the  purpose  of  collecting  and  getting  possession  of,  the 
personal  estate  of  said  W.  H.  Harris."  It  is  said  this  is 
vague,  and  that  the  bill  does  not  charge  that  Orr  failed  to 
collect  solvent  debts,  or  that  debts  which  were  collectible 
had  been  lost  by  want  of  diligence;  but  this  bill  does  do 
this.  It  specifies  certain  debts  on  certain  persons,  and  al- 
leges that  this  money  was  found  on  the  body  of  the  dead 
man,  and  taken  possession  of  by  A.  B.  Harris  and  wife, 
and  that  they  and  another  son,  W.  B,  Harris,  entered  into 
a  conspiracy  for  the  purpose  of  fraudulently  concealing 
and  converting  it  to  their  sole  use,  with  intent  to  cheat  the 
widow  out  of  her  share;  and  that  the  administrator  knew 
of  this  conspiracy,  and  acquiesced  in  it,  and  that,  though 
requested  by  distributees  to  sue  A.  B.  Harris  and  W.  B. 
Harris  for  the  money,  he  failed  and  refused  to  do  so,  and 
that  the  demand  was  solvent  when  the  administrator 
qualified,  but  had  been  lost  by  reason  of  subsequent  insol- 
vency.    I  think  the  bill  good. 

Next,  as  to  the  merits.  The  proposition  of  the  plaintiff 
is  to  make  Orr  pay  out  of  his  own  pocket, money  which  he 
never  received, — the  money  on  the  person  of  the  deceased 
at  his  death.  To  do  so  requires  quite  a  strong  showing. 
We  must  find  him  guilty  of  gross  neglect  in  not  suing  for 
it.  Let  us  see  what  degree  of  diligence  the  law  exacts  of 
personal  representatives.     '^Executors   pursuing  such   a 
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course  in  the  management  of  the  testator's  assets  as  a 
judicious  man,  looking  alone  to  his  worldly  interests, 
would,  under  the  circumstances,  pursue  in  his  own 
worldly  affairs,  will  be  justiiied  in  so  doing."  Kcc's  ExWs 
V.  Kcc'S  Creditor^  2  Grat.  117.  Such  is  the  general  rule. 
Nea  V.  Hamfton  (N.  C.)  9  Am.  St.  Rep.  21,  note  (s.  c.  7  S. 
E.  649).  Ordinary  care  and  judgment,  not  the  highest, 
are  required  of  him.  Moose  v.  Eiire  (N.  C.)  7  S.  E.  471. 
''Acting  in  good  faith,  within  the  requirements  of  law,  ex- 
ecutors and  administrators  will  be  treated  by  the  court 
with  liberality  and  tenderness.  Thev  will  not  be  held  re- 
sponsible  for  losses  in  the  absence  of  willful  misconduct  or 
fraud,  especially  when  acting  under  advice  of  counsel. 
The  execptor  wnll  not,  in  such  cases,  be  held  responsible 
for  mere  error  of  judgment.  And  where  he  has  acted 
with  what  men  of  sense  and  experience  would  deem  rea- 
sonable discretion  in  their  own  affairs,  his  acts  and  omis- 
sions in  good  faith  will  not.  render  him  liable  for  losses 
arising  in  consequence,  especially  during  a  period  of  doubt 
and  diflficultv.  He  is  not  to  be  held  liable  as  an  insurer  of 
the  estate."  2  Woerner,  Adm'n,  §  336.  W.  H.  Harris  was 
an  old  man  of  seventy-six  years  when  he  died,  April  16, 
1891.  Three  years  before,  he  married  a  young  girl  of 
eighteen  years,  who  shortly  left  him,  and  returned  to  her 
home.  Harris  was  paralyzed,  and  was  taken  to  the  home 
of  his  son  A.  B.  Harris,  where  he  lay  for  about  a  year,  ut- 
terly helpless,  a  large  man  of  over  two  hundred  pounds 
weight,  needing  the  greatest  constant  attention,  often 
lifted  from  his  bed  ten  times  a  night;  and  was  watched, 
supported,  and  cared  for  by  A.  B.  Harris  and  his  wife, 
and  another  son,  W.  B.  Harris,  a  single  man,  who  had  his 
home  at  the  house  of  his  brother,  A.  B.  Harris.  When  the 
old  man  died,  a  belt  containing  six  hundred  dollars  in  gold 
and  one  hundred  dollars  currency  was  taken  from  his 
person,  and  handed  by  the  person  who  took  it  from  his 
person  to  Mrs.  A.  B.  Harris  by  direction  of  her  husband. 
There  is  evidence  tending  to  show  that  this  money  was 
put  in  a  chest,  and  in  a  few  days  was  stolen,— at  least  disap- 
peared,— but  does  not  seem  to  be  furtlier  accounted  for. 
It  is  claimed  that  the  two  brothers,  A.  B.  and  W.  B.  Har- 
ris, got  and  converted  this  money  to  their  own  use,  and   it 
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is  for  negligence  in  not  suing  them  as  administrator  and 
collecting  this  money  that  Orr  is  charged  with  the  whole  sum 
and  interest.  Do  the  facts  charge  him  under  the  above  prin- 
ciples of  law?  Was  this  alleged  demand  in  favor  of  Harris' 
estate  of  such  character  as  called  on  Orr  to  sue,  or  was  it  so 
doubtful  as  will  excuse  him  from  suing,  either  because  of 
doubt  of  recovery  of  judgment  or  from  insolvency  of  the 
parties?  Schouler,  ExVs,  §  274,  states  the  law  to  be  that: 
**The  duty  to  pursue  or  collect  depends  largely  upon  the 
sperate  or  desperate  character  of  the  claim  itself;  as  to 
whether,  for  instance,  the  title  of  the  deceased  to  such  a 
corporeal  thing  or  muniment  can  be  clearly  established 
against  the  adverse  possessor  or  the  reverse;  or  again, 
whether  such  a  claim  or  debt  is  probably  collectible  or  not 
considering  the  debtor's  own  solvency.  A  representative 
is  not  chargeable  for  assets  without  reference  to  the  fact 
whether  they  were  good,  doubtful,  or  desperate  when  he 
assumed  the  trust,  nor  in  any  case  aside  from  the  question 
of  delinquency  or  culpable  neglect  on  hjs  part  in  realizing 
their  value,  or  procuring  them  according  to  the  means  at 
his  disposal.  No  executor  or  administrator  is  bound  to 
sue  on  a  worthless  debt,  but  ordinary  care  and  diligence  is 
the  true  criterion  of  his  dutv."  Now,  that  this  monev 
disappeared  is  certain.  If  it  did  not  come  to  the  hands  of 
the  two  sons,  they  would  not  be  liable.  If  they  did  not  get 
it,  whom  would  Orr  sue?  The  mere  fact  that  it  was  taken 
from  the  dead  man,  and  handed  to  Harris  and  wife, 
would  not,  if  stolen  by  others,  create  a  liability  upon  them. 
If  Orr  sued,  he  ran  a  risk  of  the  evidence  in  this  record  to 
show  that  it  was  stolen.  But  suppose  the  money  was  not 
stolen,  but  went  to  the  hands  of  the  two  sons.  They 
claimed  it.  They  prove,  not  merely  by  themselves,  but  by 
disinterested  witnesses,  that  their  father  agreed  and  con- 
tracted with  them  that  they  were  to  have  all  the  property 
he  had  for  supporting  and  maintaining  him.  He  had  but 
a  small  quantity  of  rough,  worn,  country  house  furniture, 
which  he  gave  to  a  daughter-in-law  and  a  granddaughter, 
and  a  note  of  one  hundred  dollars  (m  Nutter,  his  son-in- 
law,  which  he  hardly  expected  him  to  pay,  as  Nutter  had 
taken  him  and  his  illegitimate  child  some  time  prior  to  this 
into  his  house,   and  kept   them  for  months   under  promise 
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of  pay,  as  evidence  goes  to  show,  and  a  debt  of  ten  dollars 
on  Powell  and  twenty-five  dollars  on  Orr.  The  Nutter 
and  Powell  notes  never  came  toOrr's  hands.  Reflect  that 
this  old  man  was  a  paralytic,  gross  in  weight,  a  child,  and 
utterly  helpless,  and  that  these  two  sons  and  the  family  of 
one  lifted  him  from  bed,  watched  over  him  day  and  night 
for  a  year,  exhausted  themselves,  and  his  young  wife, 
now  suing  for  her  thirds,  had  abandoned  him  in  his  terri- 
ble condition.  What  more  natural  or  probable  than  that 
he  did  say  to  his  sons  that,  if  they  would  keep  and  support 
and  care  for  him,  they  should  have  this  money  for  pay? 
And  who  more  entitled  to  it?  They  alone  watched  him  in 
his  helpless,  dying  days.  Other  children  and  the  wife  did 
not   do  so.     This  is  a  contract.     Thev  could  not  recover 

ml' 

anything  without  that  promise;  but  as  the  claim  for  com- 
pensation is  so  highly  meritorious  when  compared  with 
the  right  of  the  wife  and  other  children,  courts  readily  lis- 
ten to  the  old  man's  declarations  promising  his  sons  to  pay 
them.  This  is  clearly  proven.  He  frequenly  declared  to 
neighbors  around  him  that  all  his  personalty  was  to  go  to 
these  sons.  This  is  not  a  gift.  If  it  were,  delivery  of  the 
money  would  likely  be  necessary  to  effectuate  it  as  a  gift 
infer  vivos  or  donatio  mortis  causa.  Smith  v.  Zumbro^  41 
W.  Va.  623,  (24  S.  E.  653) .  But,  if  a  father  promise  to  pay 
a  son  for  keeping  him,  it  is  a  valid  debt.  Riley  v.  Riley 
38  W.  Va.  283,  (18  S.  E.  569);  Cann  v.  Cann,  ^40  W.  Va. 
138,  (20  S.  P:.  910) ;  Place  v.  Darst,  42  W.  Va.  67,  (24  S.  E. 
580) .  I  think  it  is  shown  that  once  this  money  was  in  A. 
B.  Harris'  hands,  when  he  brought  it  from  the  bank,  and 
received  some  of  it.  The  old  man  told  witnesses  that  it 
was  the  boys'  money,  but  that  he  preferred  to  keep  it  on 
his  person,  as  the  sons,  or  one  of  them,  was  inclined  to 
drink,  and  might  waste  it.  The  old  man  told  Orr  that  the 
money  belonged  to  the  sons.  This  is  not  competent  evi- 
dence for  Orr,  but  bears  on  his  honest  intention  in  the 
matter,  and  tells  us  why  any  man  might  not  sue,  when  he 
had  been  told  by  the  old  man  himself  that  it  was  not  his 
own  money;  the  more  so  when  in  a  suit  he  could  be  used 
as  a  witness  in  behalf  of  the  sons  to  prove  for  them  these 
declarations.  No  one  but  Riggs,  husband  of  one  of  the 
distributees,  demanded   a  suit.     He  had  no  interest.     His 
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wife  told  Orr  not  to  sue.  Another  daughter,  Mrs.  Nutter, 
and  her  husband,  told  him  not  to  sue.  I  think  it  trne  that 
an  attorney  for  the  widow  asked  Orr  to  sue.  Orr  went  to 
these  two  sons,  demanded  of  them  all  property  and  estate 
of  their  father,  and  was  informed  that  he  had  left  none; 
that  what  he  had  belonged  to  them.  Now,  can  we  charge 
Orr  with  gross  negligence,  under  these  circumstances,  in 
not  suing?  The  record  shows  that  if  he  had  sued  he 
would  have  met  with  bitter  and  prolonged  resistance,  and 
that  the  result  would  have  been  doubtful.  *  The  evidence 
to  defeat  a  suit  is  verv  considerable,  tu  sav  the  least. 
Would  not  a  prudent  man  have  hesitated  to  bring  so  doubt- 
ful a  suit  in  his  own  case? 

Next,  as  to  solvency.  Before  we  make  Orr  pay  this 
seven  hundred  dollars,  we  must  be  able  to  say  that  it  was 
collectible,  but  was  lost  through  his  neglect.  It  is  shown 
that  A.  B.  and  W.  B.  Harris  had  two  tracts  of  seventv-tw^o 
and  fifty  acres,  and  that  on  the  17th  of  August,  1891,  A.  B. 
Harris  mortgaged  the  seventy-two  acres  to  a  building  as- 
sociation for  five  hundred  and  twenty  dollars,  and  that  on 
the  25th  of  February,  1892,  they  mortgaged  both  tracts  to 
the  association  for  a  further  loan  of  two  hundred  and  sixty 
dollars,  showing  they  were  borrowing,  and  that  these 
large  liens  were  on  the  land,  before  judgment  could 
have  been  gotten  by  Orr.  It  is  shown  that  when  their 
father  died,  in  1891,  they  ow^ed  many  other  debts,  and 
that  they  were  bankrupt.  Judgments  began  to  go  against 
them  in  1893,  and  the  lands  were  sold  for  these  debts,  and 
brought  one  thousand  one  hundred  and  sixty-six  dollars 
and  fifty-four  cents,  leaving  a  large  indebtedness  unpaid. 
Now,  this  decree  makes  Orr  pay  the  whole  seven  hundred 
dollars  and  one  hundred  and  sixtv-four  dollars  and  ninetv- 
four  cents  interest,  when  these  lands  would  not  have  paid 
those  sums  after  the  two  fixed  lien>.  or  the  first  lien  alone. 
The  Harrises  had  no  other  attainable  estate,  as  execu- 
tions were  returned  *'No  property."  But  I  repeat,  though 
at  the  qualification  of  Orr  there  were  no  judgments,  yet 
the  Harrises  were  overwhemled  in  debt,  and  judgments 
soon  went  against  them.  Now,  we  are  asked  to  assert 
and  hold  that  if  Orr  had  sued,  he  would  have  got  judgment 
before  all  other  judgments  and  made  the  money.     We  can 
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not  say  so,  because  (1)  the  judg-ment  could  not  have  been- 
paid  in  full  after  one  or  both  mortg-ages;  (2)  because  we 
may  fairly  say  that  Orr's  suit  would  have  been  litigated 
long  in  the  circuit  court,  and  that  these  divers  debts  of 
others  would  have  been  thereby  hastened  to  suit  before  a 
justice,  as  they  were,  and  thus  had  precedence.  Under 
these  circumstances,  it  does  seem  to  me  that  we  cannot 
.  liken  this  doubtful,  controverted  claim  to  a  plain  note  or 
other  uncontroverted,  solvent  demand,  and  charge  it  onOrr. 
I  refer  to  what  is  said  as  to  good  faith  and  error  of  judgment 
of  fiduciaries  in  Windon  v.  Stewart^  43  W.  Va.  711,  714, 
(28S.  E.  776).  But  this  is  not  the  sole  defense  of  Orr. 
His  conduct  seems  to  show  good  faith.  He  did  not  refuse 
to  sue,  but  when  requested  by  Riggs  to  sue,  he  promptly 
said  he  had  no  means  to  carrv  on  the  suit,  but,  if  thev 
would  indemnif\^  him  against  expense  and  the  outlay,  he 
would  sue  at  once.  He  alwavs  said  so.  The  twentv-five  dol- 
lars  he  himself  owed  the  estate  was  the  only  means  to  em- 
ploy lawyers,  ^^t  witnesses,  pay  fees,  pay  his  own  hotel 
bills  and  service,  to  encounter  a  suit  sure  to  be  fought  to 
the  end,  as  this  record  fairlv  shows.  The  two  sons  resisted 
the  demand  from  the  beginning.  '^Executors  are  not 
bound  to  enforce  doubttul  claims  at  the  expense  of  the 
estate.  But  if  the  heirs  w^ill  give  them  indemnity  for  the 
costs,  it  is  their  duty  to  assert  such  claims."  Griszvold 
V.  Chandler^  5  N.  H.  492.  This  shows  he  may  demand  in- 
demnity to  protect  the  estate,  even  if  it  has  assets  available 
for  the  suit;  but  Orr  had  none  at  all.  *'An  executor  is 
not  bound  to  enforce  a  doubtful  claim  merely  because 
some  of  the  heirs  mav  think  it  well  founded,"  unless  in- 
demnity  is  given.  Sanburu  v.  Goodhue^  28  N.  H.  48,  58. 
This  right  to  indemnity  is  held  in  (^tley  v.  Raze/ins^  22 
N.  C.  438;  Harrington  v.  Kctcltas,  92  N.  Y.  45;  Hepburn 
V.  Hepburn^  2  Brandt.  Sur.  74,  and  Andrews  v.  Tueker^  7 
Pick.  250.  2  Woerner,  Adm'n,  §  324,  lays  this  right  to  in- 
demnity down  as  good  law.  In  reference  to  it,  Schouler, 
ExVs,  §  273,  savs:  ''The  dutv  of  an  executor  and  admin- 
istrator  to  pursue  and  recover  chattels  depends  in  great 
measure  upon  the  means  at  his  command  for  so  doing,  and 
the  same  may  be  said  respecting  the  collection  of  dues  to 
the  estate.     Whether  slender  assets  shall  be  used  in  liti- 
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gation  for  procuring  personal  property  adversely  held,  or 
in  realizing  doubtful  claims,  the  rule  of  prudence  must  de- 
cide; but  it  is  certain  that  the  representative  of  an  estate  is 
not  bound  to  litigate  or  undertake  the  enforcement  of 
doubtful  rights  on  behalf  of  the  estate  out  of  his  own 
means;  and  if  kindred,  legatees,  or  others  interested  in 
prosecutmg  the  right  think  the  effort  worth  making,  they 
should  at  least  offer  to  indemnify  the  representative 
against  cost .''  And  Orr  had  right  to  demand  indemnity 
to  protect  himself  and  the  estate,  the  more  especially  as 
two  of  the  heirs  told  him  not  to  sue.  Decree  reversed 
because  it  charges  Orr  with  the  seven  hundred  dollars, 
and  case  remanded. 

Reversed, 


CHARLESTON. 

Hoovkr's  Adm'x.  V,  Chksapkake  &  O.  Ry.  Co. 

Submitted  January  2b,  1899— Decided  April  8,  1899. 

Death  by  Wrongful  Azi—Siaiuie  of  Limitations. 

Under  section  5,  chapter  103, 'Code,  an  action  may  be  main- 
tained within  two  years  after  the  death  of  the  person  whose  in- 
jury is  the  primary  cause  of  such  action,  although  such  death 
does  not  occur  within  one  year  from  the  time  of  such  injury, 
(p.   272.) 

P^rror  to  Circuit  Court,  Summers  County. 

Action  by  J.  H.  Hoover's  administratrix  against  the 
Chesapeake  &  Ohio  Railway  Compan}-.  Judgment  for 
defendant,  and  plaintiflF  brings  error. 

ReversciL 

MiLLKR  &  Rf:ad,  for  plaintiff  in  error. 

SiMMS  &  Enslow,  for  defendant  in  error. 
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Dent,  President: 

In  the  case  of  J.  H.  Hoover's  administratrix  ag^ainst  the 
Chesapeake  &  Ohio  Railway  Company,  from  the  circuit 
court  of  Greenbrier  County,  being  a  suit  for  damages  for 
the  negligent  killing  of  plaintiff's  intestate,  the  declaration 
alleges  that  the  injury  occurred  on  the  30th  day  of  No- 
vember, 1891,  and  that  death  did  not  ensue  until  the  5th 
day  of  October,  1893,  more  than  a  vear  thereafter.  The 
defendant  insists,  for  this  reason,  to-wit,that  J.  H.  Hoover, 
because  of  the  bar  of  the  statute  of  limitations,  not  having 
a  cause  of  action  at  the  time  of  his  death,  the  plaintiff  could 
not  maintain  her  action  on  account  thereof;  in  short,  that 
no  action  can  be  maintained  under  section  vS,  chapter  103, 
Code,  unless  death  ensue  within  one  year  after  the  negli- 
gence charged,  or  suit  be  pending  at  the  time  of  such 
death.  Such  section  is  as  follows,  to-wit:  '*Sec.  5.  When- 
ever the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect  or  default,  and  the  act,  neglect  oi  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  to  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case,  the  person 
who,  or  the  corporation  which,  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for  dam- 
ages notwithstanding  the  death  of  the  person  injured  and 
although  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  murder  in  the  first  or  second 
degere  or  manslaughter." 

It  is  claimed  that,  the  injured  having  lost  his  right  to 
sue  bv  reason  of  the  bar  of  the  statute  of  limitations  at  the 
time  of  his  death,  the  cause  of  action  is  thereby  destroyed, 
both  as  to  himself  and  his  administratrix;  that  death  must 
find  him  with  a  cause  of  action  legally  enforceable,  or  she 
has  none.  This  is  undoubtedly  true  w^here  the  cause  of 
action  never  existed,  or  is  defeated  by  contributory  negli- 
gence, or  it  has  been  compromised  or  released;  for  in  such 
cases  there  is  a  complete  want  of,  or  destruction  by  sat- 
isfaction of  the  cause,  not  merely  of  the  right  of  action  or 
remedy.  Dibble  v.  Railroad  Co,^  25  Barb.  183;  Whitford  v. 
Railroad  Co,,  23  N.  Y.  484;  Liitlcwood  v.  Mayor,  etc.,  89 
N.  Y.  24;  Foivlkes  v.  Railroad  Co,,  5  Baxt.  663.  In  a 
certain  class  of  cases  the  bar  of  the  statute  not  only  takes 
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away  the  remedy  but  destroys  the  cause  of  action.  When 
the  liability  and  the  limitation  is  created  b}'^  the  same  stat- 
ute, the  latter  operates  on  the  former,  or  liability,  and  not 
on  the  remedy  alone.  The  Har?ishnfg\  119  U.  S.  199, 
(7  Sup.  Ct.  140).  Generally  speaking,  however,  the  stat- 
ute of  limitations  acts  on  the  remedy,  and  takes  away  the 
right  of  action,  and,  while  it  prevents  relief,  it  does  not 
destroy  the  cause  of  action,  or  the  moral  obligation  on  the 
negligent  party  to  make  good  the  injury  caused  b}^  his  de- 
fault or  neglect.  A  verdict  of  acquittal  in  a  criminal  case 
may  enable  a  felon  to  escape  lawful  punishment,  yet  it 
does  not  restore  his  innocence,  or  make  restitution  for  the 
wrong  done.  In  personal  actions  for  injury  the  bar  of  the 
statute  precludes  the  remedy,  but  it  does  not  satisfy  the 
wrong.  A  presumption  that  a  guilty  party  would  rely 
upon  the  statute  of  limitations  to  avoid  making  satisfaction 
for  an  injury  done  is  too  violent  to  justify  the  inference 
that  the  Legislature  had  in  contemplation  the  bar  by  limi- 
tation of  the  personal  right  of  action  in  the  enactment  of 
the  section  under  consideration. 

The  first  clause  of  the  section,  '^Whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect  or  de- 
fault, and  the  act,  neglect  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  to  recover  damages  in  respect  thereof," 
plainly  relates  to  the  character  of  the  injury,  without  re- 
gard to  the  question  of  time  of  suit  or  death.  In  other 
words,  if  the  character  of  injury  is  such  that  the  injured 
party  could  have  at  any  time  maintained  a  suit  in  relation 
thereto,  his  administrator  could  sue  after  his  death.  His 
cause  of  action  is  the  negligent  injury,  but  the  administra- 
tor can  have  no  cause  of  action  until  such  negligent  injury 
results  in  death.  If  such  were  not  the  case,  why  not  pro- 
vide merelv  that  the  decedent's  cause  of  action  survive  to 
his  personal  representative,  without  making  the  death, 
coupled  with  the  negligence  that  occasioned  it,  a  new  cause 
of  action?  And  why  not  give  the  damages  recovered  to 
his  estate,  instead  of  exempting  them  from  his  debts  and 
liabilities?  The  second  clause  of  the  section,  "Then,  and 
in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued 
shall   be  liable  to  an  action  for  damages,  notwithstanding 
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the  death  of  the  person  injured,"  does  not  refer  to  liability 
after  time  of  the  death  of  the  party*  but  is  descriptive  of 
the  person  made  subject  to  such  liability.  *'Who  would 
have  been  liable  if  death  had  not  ensued,"  means  liable  at 
any  time  prior  to  the  time  of  death,  and  not  just  at  that 
period.  By  the  wording*  of  the  section  the  action  is  given 
only  on  the  implied  condition  that  the  injured  person  has 
not  himself  received  satisfaction  for  the  injury,  thus  pre- 
venting the  recovery  of  two  satisfactions  for  one  wrong; 
for  it  is  given  in  cases  in  which  the  party  injured  might 
have  sued,  but  impliedly  did  not,  and  against  a  party  who 
would  have  been  made  liable  if  death  had  not  ensued,  but 
who  impliedly  was  not  so  made  liable.  Hence  the  true 
reason  why  the  administrator  cannot  maintain  the  action 
where  the  deceased  was  guilty  of  contributory  negligence, 
or  received  satisfaction  or  executed  a  release  during  his 
lifetime,  is  not  because  of  a  bar  occasioned  by  the  conduct 
or  act  of  the  plaintiff,  but  because  the  statute  plainly  does 
not  give  an  action  in  such  cases,  but  only  where  the  de- 
ceased might  have  maintained  an  action,  but  failed  to  do 
so,  against  a  defendant  liable  for  damages,  but  who  has 
not  satisfied  the  same. 

The  statute  makes  no  reference,  either  impliedly  or 
otherwise,  to  the  bar  of  the  statute  of  limitations  prior  to 
the  death  of  the  injured  person.  His  condition,  mental  or 
physical,  or  obstructions  by  the  wrongdoer,  might  prevent 
his  bringing  suit  within  the  year,  and  yet  the  fact  that  he 
survived  for  more  than  a  year  is  claimed  to  bar  the  suit  of 
the  plaintiff.  There  is  no  such  provision  in  the  statute.  8 
Am.  &Eng.  Enc.  Law  (2d  Ed.)  p.  877.  While  the  real  cause 
of  action  is  the  negligent  injury,  it  is  not  committed  until  it 
result  in  death,  and  then  the  action  accrues  to  the  admin- 
istrator, and  not  until  then.  To  hold  otherwise  is  to  make 
two  statutes  of  limitation,  both  of  which  would  be  bars  af- 
fecting the  cause  of  action,  one  beginning  to  run  at  the 
inception  of  the  cause  of  action,  and  the  other  beginning 
to  run  at  its  consummation,  so  that  if  the  cause  of  action 
was  not  consummated  within  a  vear  it  would  be  barred 
by  the  first,  and  if  consummated  within  the  year  it  would 
have  double  the  time  to  run  under  the  second  In  the  ab- 
sence of  express  provision  to  the  contrary,  this  would  be  an 
unreasonable  construction  of  the  law.     It  would  be  far  more 
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i^asouable  to  appl}-  the  old  common-law  rule  of  a  year  and 
a  day,  on  the  presumption,  made  legally  conclusive,  that, 
if  the  person  injured  did  not  die  within  such  limit,  the  in- 
jury received  could  not  be  the  proximate  cause  of  death, 
on  account  of  there  being  so  many  intervening  causes.  But 
this  limitation  la  held  not  to  apply  in  such  cases.  Rail- 
road  Co.  v.  Clarke,  152  U.  S.  230,  (U  Sup.  Ct.  579.)  The 
reasoning  in  that  case  is  applicable  here:  '^The  statute  in 
express  words  gives  the  personal  representative  two  years 
in  which  to  sue.  He  cannot  sue  until  the  cause  of  action 
accrues,  and  the  cause  of  action  given  by  the  statute  for 
the  exclusive  benefit  of  the  widow  and  children  or  next  of 
kin  cannot  accrue  until  the  person  injured  dies.  Until  the 
death  of  the  person  the  *new  grievance'  upon  which  the  ac- 
tion is  formed  does  not  exist.  To  say^  therefore,  that  where 
the  person  injured  diK^s  one  year  and  two  days  after  being 
injured  no  action  can  be  maintained  b}'  the  personal  repre- 
sentative is  to  go  in  the  face  of  the  statute,  which  makes 
no  distinction  between  case®  where  death  occurs  within 
less  than  a  year  and  a  day  from  the  injury  and  where  it 
does  not  occur  until  after  the  expiration  of  one  year  and  a 
day."  Justice  Harlan's  opinion,  152  U.  B.  238,  (14  Sup. 
Ct.  580.) 

It  is  possible  for  learned  and  able  counsel  to  give  the 
statute  a  different  construction,  but  the  Court  adopts  what 
appears  to  be  the  more  reasonable  view,  and  this  is  that 
an  action  lies,  notwithstanding  the  death  of  the  injured 
person  did  not  occur  until  more  than  a  year  after  the  neg- 
ligence which  caused  the  injury  occurred;  for  which  reason 
the  judgment  of  the  circuit  court,  sustaining  the  demurrer 
to  the  plaintiff's  declaration,  is  reversed  and  annulled,  and 
this  case  is  remanded  to  the  circuit  court  to  be  further 
proceeded  in  according  to  the  rules  of  law. 

Reversed. 
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CHARLESTON. 

Johnson  v.  Mann. 
Submitted  January  25,  1899— Decided  April  8,  1899. 

^'  KNM K)K 's  LiKN — Enforcement— Exchange  of  Property— Decree. 

T.  J.  and  A.  E.  J.  jointly  exchang-ed  farms  with  M.,  taking* 
M.  \s  land  at  an  estimated  price  of  seventeen  thousand  one  hun- 
dred and  fifty  dollars,  to  be  reg"ulated  by  survey  as  to  number 
t»f  acres,  and  taking-  M.'s  bond  for  two  thousands  eight  hundred 
dollars,  five  thousand  dollars,  and  seven  thousand  dollars  differ- 
ence, reserving  a  lien  therefor  on  the  lands  conveyed  by  them  to 
M.  The  sale  to  M.  at  the  price  named  thirtj--two  thousand  five 
hundred  dollars,  was  conditioned  on  M.  making  sale  of  same  at 
that  price  within  a  few  daj's  to  C.  The  seven  thousand  dollars 
bon€i  was  turned  over  to  T.  J.  for  his  interest  in  the  lands  con- 
veyed, and  secured  by  said  vendor's  lien.  M.  failed  to  make  the 
sale  to  C.  Another  contract  was  entered  into  between  A.  E.  J.  and 
M.,  with  which  T.  J.  had  nothing  to  do,  whereby  the  two  thous- 
and eight  hundred  dollars  and  five  thousand  dollars  bonds  were 
returned  to  M.,  and  A.  E.  J.  was  to  pay  M.  two  thousand  dol- 
lars, difference  between  his  land  ancl  M.'s,  which  was  conveyed 
to  A.  E.  J.,  and  gave  to  M.  his  bond  for  two  thousand  dollars, 
which  M.  assigned  to  T.  J.,  to  apply  as  a  credit  on  the  seven 
thousand  dollar  bond  held  by  T.  J.  Said  last  contract  says 
nothing  about  a  survey  of  M.'s  land  to  ascertain  the  acreage.  T, 
J.  brought  his  suit  ag-ainst  M.  to  enforce  his  vendor's  lien.  M. 
filed  his  answer  in  the  nature  of  a  cross  bill,  and  prayed  that 
T.  J.  be  required  to  amend  his  bill,  making  A.  E.  J.  a  party 
thereto,  and  that  he  be  required  to  answer  his  cross  bill,  and 
that  the  differences  between  M.  and  A.  E.  J.  be  adjudicated 
therein,  and  thus  effect  the  claim  of  T .  J.  The  bill  was  so  amend- 
ed by  order  of  the  court.  A.  E.  J.  answered.  Depositions  were 
taken,  and  at  the  hearing  decree  was  rendered,  enforcing  the 
lein  of  T.  J.,  and  the  court  went  further,  and  ascertained  that, 
by  the  payment  of  said  bond  of  two  thousand  dollars,  the  said  A. 
E  J.  had  overpaid  M.  by  the  sum  of  eight  hundred  and  ninety- 
six  dollars,  and  dismissed  defendant's  cross  bill.  Hcld^  the 
court  erred  only  in  ascertaining  that  A.  E.  J.  had  overpaid,  con- 
trary to  his  own  contention  that  he  was  to  pay  the  two  thousand 
dollars  difference  between  lands  transferred,  without  any  refer- 
ence to  surveys  to  ascertain  the  number  of  acres,     (p.  293.) 

Appeal  from  Circuit  Court,  Monroe  County. 

^Ul  by  Thomas  Johnson  against  James  Mann  and  an- 
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other.     Decree  for  plaintiff,  and  defendant  Mann  appeals. 

Reversed, 
John  W.  Harris,  for  appellant. 
John  Osborne,  for  appellee. 

McWhorter,  Judge: 

By  deed  of  date  October  23  1891,  Thomas  Johnfion  and 
A.  Emerson  Johnson  andl  Cora  H..  his  wife,  conveyed  to 
James  Mann„  in  consideration  of  thirty-two  thousand  five 
hundred  dollars,  of  which  the  receipt  of  seventeen  thousand 
one  hundred  and  fifty  dollars  was  acknowledged,  and  the 
residue,  fifteen  thousand  three  hundred  and  fifty  dollars, 
was  to  be  paid  in  the  bonds  numbered  respectively  1,2,  and 
3, — thefirst,  for  one  thousand  three  hundred  and  fifty  dollars 
at  thirty  days,  the  others  at  one  and  two  years,  respective- 
ly, with  interest  fi-om  date  of  deed,  and  a  vendor's  lien 
reserved  on  the  property  conveyed  to  secure  same;  amount 
of  the  several  bonds  2  and  3.  for  the  residue,  fourteen  thous- 
and dollars,  not  mentioned  in  the  deed.  The  deed  conveys 
four  tracts  of  land,  in  Monroe  and  Summers  Counties,  on 
the  waters  of  Greenbrier  river,  and  at  the  mouth  of  Wolfe 
creek, — the  first  tract,  except  about  fifteen  acres,  to  cover 
the  house,  yard,  gai-den^  barn  lot,  orchard,  pond  lot,  and 
scales  lots  reserved  to  the  separate  use  of  said  Thomas,  and 
the  title  to  the  same  in  fee  simple  to  him,  and  his  heirs  and 
his  assigns,  being  the  whoile  tract,  of  which  the  one  undi- 
vided one-half  interest  was  conveyed  by  said  Thomas  and 
wife  to  said  A.  Emerson  by  deed  dated  December  17,  1885, 
and  containing  three  hundred  and  seventy-five  acres;  the 
second  tract,  part  of  the  "Lane  Farm,"  being  that  portion 
lying  between  the  river  and  the  Chesapeake  &  Ohio  Rail- 
road, and  running  a^  far  up  the  river  as  Mohler's  Mill,  and 
containing  forty-four  acres;  the  third  tract,  known  as  the 
"John  Alderson's  Island,"  containing  about  fifteen  acres. 
The  fourth  and  last  tract  is  the*  same  conveyed  by  Eno« 
Reynolds  and  his  wife  to  said  A.  Emerson  Johnson  by  deed 
of  29th  December,  1886^  containing  eighteen  and  one-half 
acres,  making  an  aggregate  of  about  four  hundred  and 
thirty-seven  and  one-half  acres  conveyed  by  said  deed,  with 
general  warranty.  On  the  same  date,  October  23,  1891, 
James  Mann  and  Elizabeth  N.,  hj«  wife,  conveyed  to  said 
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A.  Emerson  Johnson,  in  consideration  mentioned  in  the 
deed  and  stated  hereinafter,  three  ti*aets  of  land,  lying  in 
the  counties  of  Greenbrier  and  Monroe,  all  of  said  tracts  to 
be  surveyed,  and  the  prices  per  acre  of  each  tract  sep- 
arately, and  the  said  surveys^,  with  their  courses,  to  be  a 
part  of  the  deed, — the  first  tract,  Ijing  in  Greenbrier  Coun- 
ty, known  as  tlie  "Old  Home  Place,"  at  twenty-five  dollars 
per  acre,  and  with  said  tract  they  also  conveyed  a  certain 
lot  or  b  dy  of  timber,  and  all  privileges  thereto,  as  re- 
s^^rved  by  deed  of  coiiveyan(*e  of  December  1,  1887,  made  by 
parties  of  firat  part  to  Wellington  Johnson;  the  second 
tract,  also  situate  in  Gixjenbrier  County,  on  the  eiist  side  of 
Flat  Top  Mountain,  and  known  as  the  "Mountain  Tract," 
at  fourteen  doUai-^s  per  acn^;  the  third  tract,  lying  in  Mon- 
roe County,  on  Bivk(^tt's  Knob,  and  known  as  the  "Welling- 
ton Johneton  place,"  and  adjoining  the  lands  of  John 
Skaggs,  Harry  Lemons,  Widow  ElLis,  and  others,  and  con- 
taining, by  a  second  survey,  two  hundi-ed  and  eighty-six 
acres,  and  taken,  without  further  survey,  at  twenty-five  dol- 
lars per  acre,  with  general  warranty. 

At  the  August  rules,  lSi)4,  Thomas  Johnson  filed  his 
bill  in  equity  against  James  Mann,  in  the  circuit  court  of 
Monroe  County,  alleging:  The  conveyance  by  plaintiff  and 
his  soTi,  A.  E.  Johnson,  to  Mann,  of  certain  real  estate  they 
owned  in  Monroe  County,  conditioned  upon  Mann  closing 
out  a  certain  trade  he  had  in  view  with  other  parties.  That 
they  were  to  get  for  said  real  estate  thirty-two  thousand 
five  hundred  dollars,  to  be  paid  as  follows:  They  were  to 
allow  Mann  a  certain  price  per  acre  for  the  tracts  of  land 
owned  by  him, — two  tracts  in  Greenbrier  and  one  in  Mon- 
roe County, — the  residue  of  the  purcha«e  money  to  be  paid 
in  money.  That  for  the  deferred  payments  Mann  executed 
his  notes,  payable  to  A.  E.  Johnson  or  order,  showing  on 
their  face  they  were  given  for  land  sold  by  A.  E.  and 

Thomais  Johnson,  and  were  for  f ,  respectively.    That 

within  a  short  time  Mann  ascertained  that  he  could  not 
carry  out  the  trade  in  view,  and  then  made  another  con- 
tract with  A.  E.  Johnson,  by  and  with  the  consent  of 
plaintiff,  by  the  terms  of  which  last  contract  plaintiff  was 
to  get  seven  thousand  dollars  for  his  interest  in  the  lands 

sold'  to  Mann.  A.  E.  Johnson  was  to  pay  Mann  two  thous- 
and dollars,  the  difference  between  his  interest  in  the  said 
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lands  and  the  three  tracts  aforesaid,  and,  a*  Mann  liad  al- 
ready recorded  the  deed  under  the  first  contract,  one  of  the 
notes  executed  by  Mann  to  A.  E.  Johnson,  and  secured  by 
vendor's  lien  in  said  deed,  was  turned  over  to  plaintiff  in 
payment  for  his  interest  in  said  lands,  which  note  is  filed 
as  an  exhibit  with  the  bill,  is  dated  October  23,  1891,  and 
reads  as  follows:     ^'Alderson,  Oct.  23,  1891.  |7,000.     Two 
years  after  date,  I  promise  to  pay  to  A.  E.  Johnson  or  order 
|7,000,  it  being  the  third  and  last  payment  on  lands  trans- 
ferred by  T.  and  A.  E.  Johnson,  and  for  which  a  vendor's 
lien  is  retained  as  in  deed„  and  to  bear  interest  as  per  date 
of  deed.    (Signed)  James  Mann.    (Seal.)"    That  said  A.  E. 
Johnson  executed  his  wanting  obligatory  to  said  Mann  for 
the  difference  between  lands  so  expressed  on  its  face,  and 
paid  the  sum  when  it  fell  due.    That,  under  the  terms  of 
the  first  contract,  the  said  James  Mann  lands  were  to  be 
surveyed,  and  were  to  be  a  credit,  at  certain  values  on  the 
thirty-two  thousand  and  five  hundred  dollars,  but,  under 
the  new  contract  evidenced  by  the  writing  obligatory  of 
A.  E.  Johnson  to  Mann,  a  gross  sum  was  agreed  upon  be- 
tween A.  E.  Johnson  and  Mann  for  the  interest  of  A.  E. 
Johnson  in  the  lands  conveyed.    He  also  exhibited  the  deed. 
That  the  second  agreement  with  James  Mann  was  madle 
November  25,   1891,  and  the  bond  of  A.   E.  Johnson  to 
Mann,  for  the  difference  agreed  upon,  originally  bore  this 
date,  but  was  corrected  by  mutual  consent,  so  as  to  make  all 
the  pajKM's  of  even  date.    He  also  files  the  said  bond  as  Ex- 
hibit O,  as  follows:     **Iuterest,  $240.      Alderson,  W.  Va., 
Oct.  25,  1891.    Two  years  after  date  I  promise  to  pay  to 
James  Mann  or  order    two  thousand  dollars,  with  interest 
from  date,  it  being  diffei^ence  between  lands  transferred. 
Given  under  my  hand  and  seal.    A.  E.  Johnson.  (Seal)," — 
and  indorsed:  "I  assign  the  within  to  Thomas  Johnson,  as 
assignee  of  Emerson  Johnson,  to  stand  as  a  credit  on  land 
note  of  (|7,000)  seven  thousand  dollars,  this  24th  day  of 
Oct.,  189.*^,  James  Mann."     He  alleges  that  the  seven  thou- 
sand   dollar    note  was    for     plaintiff's    interest    in    the 
lands    conveyed    to    Mann;    that    with    the    trade    be- 
tween    Mann     and     A.     E.     Johnson     plaintiff    had     no 
concern;     that     all     the     interest"  he    hadt    in     it     was 
to    get    from    James    Mann    the    seven  thousand  dollars 
for  his  interest;  that  no  part  of  the  lands  was  conveyed  to 
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plaintiff;  that  notwithstanding  the  said  new  agreement, 
and  notwithstanding  plaintiff  had  no  connection  with 
the  purchase  of  the  James  Mann  lands  by  A.  E. 
Johnson,  the  defendant  Mann  now  seeks  to  avoid  paying 
plaintiff  for  his  interest  by  reason  of  a  claim  he  sets  up 
against  A.  E.  Johnson,  and  wants  to  make  ])laintiff  pay  him 
a  balance  he  claims  to  be  due  from  A.  E.  Johnson  on  ac- 
count of  the  purchase  of  his  lands  by  A.  E.  Johnson,  in 
which  plaintiff'  was  not  known  and  had  no  part.  He  alleges 
that  he  has  a  right  to  the  enforcement  of  his  vendor's  lien 
against  the  real  estate  conv(»yed  by  himself  and  A.  E.  John- 
son for  his  note  of  seven  thousand  dollai-s,  and  prays  for 
decree  of  sale  to  pay   same,   and  for   general   relief. 

Defendant  Mann  tendered  and  filed  his  answer  to  the 
hill,  and  says  that  in  October,  ISDl,  W.  S.,  Thomp- 
son, acting  agent  for  A.  E.  Johnson,  represented 
to  respondent  that  Oeorge  H.  Cameron,  through  his 
agent,  W.  Haskins,  wanted  to  buy  a  certain  farm  in 
Monroe*  County,  owned  by  plaintiff*  and  his  son,  A.  E.  John- 
son, and  would  give  therefor  the  sum  of  thirty-two  thous- 
and, five  hundred  dollars.  That  A.  E.  Johnson  was  anx- 
ious to  accept  the  offer,  but  his  father  was  unwilling  to 
sell,  or  that  his  son  should  sell,  unless  his  son  got  land  in 
return.  That  the  sou  was  unwilling  to  antagonize  his 
father,  and  that  he  (Thomj>s(m)  was  authorized  by  A.  E. 
Johnson  to  say  to  resjjondcMit  that  he  would  turn  over  the 
offer  of  thirty-two  thousand,  live  luindrtHl  dollara  to  re- 
spondent, and  accomplish  the  deal,  by  hitting  him  take  the 
farm  at  that  price*  and  take  defendanrs  own  land  at  a  cer- 
tain price  (as  s(»t  out  in  deeds),  and  for  the  difference  re- 
spondent could  execute  his  bonds  to  him,  the  said  A.  E. 
Johnson.  That,  as  the*  result  of  his  prc^positinn  and  some 
further  negotiations  with  A.  E.  Johnson  in  person,  respond- 
ent agreed  to  take  the  farm  from  Johnson  at  said  figures, 
but  only  on  the  express  condition  that  the  sale  to  Cameron 
should  be  chxsed  at  the  same  time  for  cash,  and  before 
any  papers  should  pas«s  between  Johnson  and  respondent. 
That  said  Johnson  agreed  to  take  respondent's  home  place 
at  twenty-five  dollars  per  acre,  another  tract  known  as 

'**Mann's  Mountain  Tract"  at  fourteen  dollars  per  acre,  and 
the  third   tract,   Iving   in    Monroe  Count v,   known   as  the 
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"Wellingtoai  Johnson  Tract,"  containing  two  hundred  and 
eighty-six  acres,  at  twenty-five  dollars  per  acre;  the  two 
former  tracts  being  subject  to  survey,  and  the  latter  to  be 
taken  as  containing  two  hundred  and  eighty-six  acres,  and 
respondent  to  execute  his  bonds  to  A.  E.  Johnson  for  the 
difference.  The  whole  agreement,  however,  as  far  as  re- 
spondent was  concerned,  was  predicated  upon  the  cloeing 
wtith  Cameron  on  the  terms  aforesaid.  The  estimate  was 
then  made,  subject  to  survey  provided  for,  on  respondent's 
land,  at  the  prices  and  amount,  assumed  to  be  seventeen 
thousand,  one  hundred  and  fifty  dollars,  and  on  the  23d  of 
October,  189>,  the  deeds  were  executed;  and  avers  that  to 
impress  respondent  with  the  good  faith  of  the  offer  of 
Cameron  through  his  agent,  Haskins,  and  to  inveigle  re 
spondent  into  the  deal,  as  he  afterwards  ascertained,  the 
said  A.  E.  Johnson  and  his  agent,  Thompson^  before  the  ex- 
ecution of  the  deed,  exhibited  to  said  respondent  a  draft 
drawn  on  said  Cameron  for  one  thousand  dollars,  and  a 
certified  check  for  another  one  thousand  dollars,  which 
they  allege  had  been  drawn  to  be  paid  on  the  Johnson  land. 
That  altholigh  respondent  was  deceived  thereby,  and  by 
other  representations  made  by  the  parties,  into  the  belief 
that  the  negotiation  was  instituted  and  prosecuted  iii  good 
faith,  he  refused  to  close  the  transaction  or  execute  the 
bonds  called  for  until  the  sales  could  be  closed  with  Came- 
ron, and,  having  been  put  off  from  time  to  time  with  this 
and  that  excuse  for  Cameron's  nonappearance,  respondent 
finally  declared  that  he  would  have  nothing  more  to  do 
with  the  matter.  That  this  is  borne  out  by  the  fact  that 
said  Johnson,  still  insisting  that  Cameron  would  take  the* 
land  at  the  figures  named,  on  the  12th  of  November,  1891, 
entered  into  a  contract  in  writing  with  F.  N.  Mana.  a  son 
of  respondent,  and  filed  a  copy  of  said  contract,  as  follows: 
"This  article  of  agreement,  made  and  entered  into  this  the 
12th  day  of  Nov.,  1891,  between  A.  E.  Johnson,  ]>arty  of  the 
first  part,  and  F.  N.  Mann,  party  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  second  part,  by  virtu'* 
of  a  sale  of  the  pcarty  of  the  first  part's  farm  to  James 
Mann,  takes  upon  himself  the  responi*ibility  of  paying  a 
certain  bond  given  by  James  Mann,  by  party  of  the  first 
part,  which  said  bond  becomes  the  property  of  Thomas 
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Johnson,  for  the  sum  of  f 7,000;  that  is  to  say,  that  James 
Mann  gives  an  option  to  W.  Haskins,  agent  for  Geo.  H. 
Cameron,  for  the  sale  of  the  said  farm  that  he,  James 
Mann,  bought  from  the  said  party  of  the  first  part,  for  the 
sum  of  (32,500,  and  that  said  option  shall  be  closed  in  ten 
days  or  less  time,  as  per  this  option,  when  tb'is  said  bond 
of  three  thousand  five  hundred  dollars,  which  said  party 
of  the  first  part  has  given  to  said  party  of  the  second  part, 
shall  be  due  and  payable,  twelve  months  from  the  day  of 
this  agreement,  but,  if  said  sale  should  not  be  made  from 
James  Mann  to  Geo.  H.  Cameron,  the  said  bond  of  three 
thousand  five  hundred  dollars  given  by  the  said  party  of 
the  first  part  to  the  said  party  of  the  second  shall  be  can- 
celed. It  18  further  agre<»d  that  the  two  thousand  dollars 
advanced  for  the  said  option  shall  remain  the  property  of 
the  second  part,  unless  the  sale  is  completed  fetween  Geo. 
H.  Cameron  and  James  Mann,  and  then  the  said  two  thou- 
sand dollars  shall  go  as  payment  to  tin*  siiid  party  of  the 
first  part  on  the  purchase  money  due  him  from  James 
Mann;  and  it  is  further  agreed  that  the  remaining  purchase 
money  diie  to  the  said  party  of  the  first  part  from  James 
Mann,  which  is  |7,8()0,  payable  in  two  bonds,  to  wit,  |2,800, 
in  thirty  daysu  and  the  second  for  ?5,00(),  to  be  paid  in 
twelve  months,  shall  be  deposited  in,  the  Greenbrier  Valley 
Bank,  with  this  undei*standing  that,  if  this  said  sale  should 
be  closed  between  James  Mann  and  Geo.  H.  Cameron,  then 
the  said  bonds  shall  be  in  full  force  and  effect,  but  if  said 
sale  should  not  be  completed  insidi*  of  the  time  specified 
in  said  option  from  James  Mann  to  W.  Haskins,  agent  for 
Geo.  H.  Cameron,  then  the  said  bonds,  numbering  1  and  2, 
respectively,  shall  be  returned  to  James  Mann.  Witness- 
eth  our  hand  and  seals  the  dav  and  vear  above  written.  A. 
E.  Johnson.  (Seal.)  F.  N.  Mann.  (Seal.)''  '^I  hereby  certi- 
fy that  this  is  a  true  copy,  W.  S.  Thompson.''  That  ac- 
cordingly this  contract  was,  on  the  day  following  its  exe- 
cution, exhibited  to  respondent,  who  executed  to  said  A.  E. 
Johnson  his  three  bond**,  of  seven  thousand  dollars,  two 
thousand  eight  hundred  dollars,  and  five  thoussand  dollars, 
res]KMtively,  and  handed  them  over  to  F.  N.  Mann,  to- 
gether with  the  deed  to  Johnson,  to  be  usod  in  accordance 
with  the  terms  of  said  contract,  provided  Johnson  would 
indorse  the  check  and  draft  aforesaid.     Eespondent  aver- 
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red  that  he  was  informed,  believed,  and  charged  that  Cam- 
eron was  a  man  of  straw.    That  the  money  on  whi'ch  the 
check  of  one  thousand  doUars  wa«  drawn  wjis  the  mo«ney  of 
A.  E.  Johnson.  That  Ilaskins  had  no  funds  in  the  hands 
of  Cameron  on  which  said  draft  was  drawn,   and  that 
Cameron  had  no  funds  upon  which  he  had  authorized  said 
draft  to  be  drawn.    That  the  said  Johnson  farm  was  worth 
only  about  twenty  thousand  dollars,  and  that  the  whole 
scheme  was  a  fradulent  device,  concocted  by  A.  E.  John- 
son, for  the  purpose  of  inducing  the  respondent  to  part 
with  the  title  to  his  land,  and  execute  to  him  his  bonds  to 
a  large  amount,  when  in  fact  thei-e  wjis  little,  if  any,  dif- 
ference in  the  value  of  the  tracts  exchanged.    That,  on  the 
day  following  the  execution  and  delivery  of  the  bond  and 
deeds  as  aforesaid,  plaintiff  brought  the  seven  thousand 
dollar  bond,  and  aj^ked  resj)onjdent  to  change  it  so  as  to 
make  it  bear  interest  from  the  date  of  the  deed,  from  which 
it  was  understood  all  the  papers  should  run,  but  respond- 
ent refused  to  d'o  so,  because  A.  E.  Johnson  had  not  yet 
indorsed  the  draft  and  check,  of  one  thousand  dollars  each, 
to  F.  N.  Mann.     Plaintiff  said  he  would  see  the  son,  and 
have  him  do  this,  and  left  for  that  purpose,  and  soon  re- 
turned, with  the  information  that  A.  E.  Johnson  would  in- 
dorse them.    Respondent  then  made  the  change  in  the  bond 
requested.    That,  a  day  or  two  before  the  expiration  of  the 
option,  A.  E.  Johnson  came  to  resjyondent,  and  insisted  on 
taking  up  the  draft  and  check,  and  finally  respondent  and 
P.  N.  Mann  allowed  him  to  take  up  the  draft  and  check, 
and  execute  to  him  his  bond  therefor,  which  is  the  two 
thousand  dollar  bond  mentioned  in   the  bill,   which   was 
afterwards  taken  by  plaintiff  as  a  payment  on  the  seven 
thousand  dollar  bond  assigned  to  him.     Respondent  avers 
that  the  two  thousand  dollar  bond  was  written  by  F.  N. 
Mann  at  the  dictation  of  A.  E.  Johnson.    That  respondent's 
attention  was  not  called  to  the  concluding  clause,  '*being 
difference  between  lands  transferred,-'  as  at  the  very  time 
it  was  delivered  it   was  agreed  between   respondent  and 
Johnson  that  they  should  go  on  with  the  survey  of  the  land, 
and  that  settlement  sliould  be  made  according  to  the  re- 
sult of  said  survey.    That  said  bond  was  not  accepted  by 
respondent  with  the  idii^a  that   it  was   a   final   settlement. 
That  he  never^  by  word  or  act,  indicated  that  it  was  to 
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be  so  taken  in  final  settlement  of  the  difference  in  the  value 
of  land.  That  respondent  is  in  no  wise  bound  by  the  in- 
Hi'rtion  of  said  clause,  or  because  he  received  it  with  said 
clause  therein.  That  the  survey  agreed  to  be  made  was  in 
fact  afterwards  made  by  a  party  mutually  chosen  by  them 
foi-  the  purpose,  and  that  after  it  was  made  Johnson  agr6ed 
with  respondent  to  settle  in  accordance  with  said  survey, 
except  as  to  a  part  of  the  "Mountain  Place"  Included  there 
in,  which  said  Johnson  claimed  did  not  belong  to  that 
place.  That  the  claim  now  asserted  in  the  bill  was  never 
made  until  after  respondent  had  padd  all  that  was  due  on 
the  seven  thousand  dollar  bond,  and  for  the  manifest  rea- 
son that,  if  the  two  thouisand  dollar  bond  was  for  the  dif- 
ference between  the  lands  transferred,  it  would  have  wiped 
out  any  obligation  of  respondent  to  pay  anything  on  the 
seven  thousand  dollar  bond;  and  respondent  charges  that 
this  claim  is  altogether  an  afterthought  of  A.  E.  Johnson, 
and  inserted  in  the  bill  at  his  suggestion  and  for  his  sup- 
posed benefit.  That,  at  the  time  said  two  thousand  dollar 
bond  was  executed,  the  two  thousand  (4ght  hundred  dol- 
lar and  five  thousand  dolia.  bonds  executed  by  res})ondent 
were  returned  to  him  by  A.  E.  Johnson.  That  the  amount 
due  respondent  for  his  lands,  as  shown  by  the  survey, 
copies  of  which  are  filed  with  the  answer,  was  nineteen 
thous*and'  ^\^  hundred  and  thirty-five  dollars  and  eighty 
cent«,  instead  of  seventeen  thousand  one  hundred  aud  fifty 
dollars^  an  estimated  in  the  dt^d;  there  being  three  hundred 
and  seventy-four  acres  and  two  poles  in  the  "Mountain 
IMace,"  and  two  hundred  and  eighty-five  acres  and  thirty- 
one  poles  in  the  ^'Home  Place,"  making  a  difference  of  two 
thousand  three  hundrtKl  and  sixty-five  dollars  and  eighty 
cents,  with  interest  from  October  24,  1891,  or  two  thousand 
six  hundred  and  forty-nine  dollars  and  sixty-nine  cents  at 
the  nmturity  of  said  seven  thousand  dollar  bond,  which  re- 
spondent is  entitled  to  have  credit  for  on  said  bond,  on 
which  there  was  due  at  maturitv  onlv  two  thousand  five 
hundred  and  seventy-nine  dollars  and  thirteen  cents,  after 
deducting  other  j)ayments  made  by  respondent,  and  admit- 
ted in  the  bill,  and  which  sum  of  two  thousand  six  hundred 
and  forty-nine  dollars  and  sixty-nine  cents  overpaid  said 
bond  by  seventy  dollars  and  fifty -six  cents,  which  respond- 
ent was  entitled  t  j  recover  against  pl^ntiff  and  A.  E.  John- 
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eon,  with  interest  from  24th  of  October,  189a,  until  paid. 
And  respondent  denied  all  alh  gations  of  the  bill  inconsist- 
ent wti'th  his  answer.    And  respondent  prays  that  plaintiff 
be  required  to  amend  his  bill,  and  make  A.  E.  Johnson  a 
party  thereto.     That  his  answer  be  taken  and  read  as  a 
cross  bill   filed  in  the  cause  against  plaintiff^  and  also 
against  A.  £.  Johnson.    That,  unless  plaintiff  shall  at  once 
so  amond  his  bill  that  the  said  A.  E.  Johnson  be  made  a 
party  defendant   to   this   cross   bill,  process   be   awarded 
against  him  to  answer  the  same.    That  said  A.  E.  Johnson 
be  required  to  produce  and  file  in  this  cause  the  original 
of  said  contract  between  him  and  F.  N.  Mann.    That,  in  the 
event  the  concluding  phrase  in  said  two  thousand  dollar 
bond  can  be  construed  as  claimed  in  plaintiff's  bill,  the 
sajid  plaintiff  and  A.  E.  Johnson  be  required  to  refund  to 
respondent  the  sum  ofthreethousandandtwentydollarsand 
ninety-seven  cents,  the  sum  which  respondent  had,  in  that 
event,  overpaid,  in   addiiltion  to  the  seventy  dollars  and 
fifty-six  cents,  on  said  seven  thousand  dollars  and  said  land 
transaction^  with  interest  thereon  from  October  24,  1893, 
until  paid.    That,  if  said  phrase  cannot  be  properly  so  con- 
strued, the  respondent  mav  be  allowed  his  said  offset  of 
two  thousand  six  hundred  and  forty-nine  dollars  and  sixty- 
nine  cents  against  said  seven  thousand  dollar  bond,  and 
that  said  bond  be  declared  to  be  discharged,  and  ordered 
to  be  surrendered  to  rc^spondent,  and  a  decree  rendered 
against  plaintiff  and  A.  E.  Johnson  for  the  said  overpay- 
ment of  seventy  dollars  and  fifty-six  cents,  with  interest, 
and  for  general  relief. 

To  which  answer  plaintiff  replies  generally,  and  the 
court  directed  plaintiff  to  amend  his  bill  at  rules,  by  making 
A.  E.  Johnson  a  party  defendant  thereto.  Plaintiff  filed 
his  amended  bill  accordingly,  setting  out  the  exchange  of 
lands  as  in  the  original  bill,  and  the  contract  made  between 
A.  E.  Johnson  and  F.  N.  Mium,  a  copy  of  which  is  filed  with 
the  answer  of  James  Mann;  alleging  that,  in  that  trans- 
action, F.  N.  Mann  was  acting  for  his  father,  defendant 
Mann,  and  that,  in  making  that  contract,  James  Mann  was 
getting  a  better  trade  for  himself;  for  in  the  last  contract 
he  agreed  to  give  only  fourteen  thousand  eight  hundred  dol- 
lars difference  in  farms,  and  nothing  said  about  surveying. 
He  was  also  to  get  through  F.  N.  Mann  three  thousand  five 
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hundred  dollars  further  reduction,  making  the  difference 
agreed  upon,  if  Cameron  took  the  land,  eleven  thousand 
eight  hundred  dollars  instead  of  fifteen  thousand  three 
hundred  and  fifty, as  first  agreed  or  estimated; the  said  F.  N. 
Mann  to  have  the  two  thousand  dollare  paid,  or  agreed  to  be 
paid,  to  Cameron's  agent,  for  the  option  if,  Cameron  did  not 
take  the  land,  reducing  the  diffei*ence  to  nine  thousand 
eight  hundred  dollars.  He  calls  attention  to  the  last- 
named  contract  a«  being  a  specific  undertaking  on  the  part 
of  James  Mann,  through  F.  N.  Mann,  to  pay  plaintiff  seven 
thousand  dollars,  and,  if  Cameron  did  not  take  the  land, 
then  the  other  bonds  executed  bv  James  Mann  to  A.  E. 
Johnson,  for  two  thousand  eight  hundred  dollars,  and  five 
thousand  dollars,  were  to  be  returned  to  Mann,  while  the 
seven  thousand  dollar  bond,  according  to  the  language  of 
the  contract,  was  the  property  of  plaintiff,  and  not  to  be 
returned  to  Mann;  that  on  the  I6th  day  of  November^  1891, 
three  dayj  after  the  contract  with  F.  N.  Mann,  and  seven 
days  before  the  option  given  Cameron^s  agent  had  expired, 
defendant  Mann  had  the  deed  from  plaintiff  and  A.  E. 
Johnson  recorded,  and,  if  A.  E.  Johnson  had  been  so  dis 
pobed,  he  could  have  held  him  to  his  firsj:  contrac  t,  eviden- 
ced by  the  deed  he  accepted  and  recorded,  or  by  the  latter 
routract,  made  with  F.  N.  Mann.  Instead  of  this,  he  made 
another  contract  with  defendant  Mann  much  more  favor- 
able to  Maun  than  either  of  the  others,,  and  agreed  to  allow 
defendant  two  thousand  dJollai*8  for  difference  in  value  of 
landfi  exchanged,  and  executed  his  bond  therefor,  which 
said  bond  shows  on  its  face  the  consideration  and  the  fact 
of  its  being  executed,  while  James  Mann's  seven  thousand 
dollar  bond  was  out  as  the  recognized  property  of  plaintiff. 
Plaintiff  alleged  that  defendant  Mann  included  in  the  sur- 
vey of  the  "Home  Tract''  two  pieces  of  land,  one  of  which 
he  purchased  from  B.  A.  Curry  after  he  sold  to  A.  E.  John- 
son, and  to  the  other  he  never  did  have  any  title,  but  same 
belonged  to  Stewart's  heirs;  that  he  included  in  the  survey 
of  the  '^Mountain  Tract''  another  and  an  entirely  different 
tract  of  land,  which  only  joined  said  ^'Mountain  Tract"  at 
a  i)oint,  and  another  piece,  which  he  had  bought  since 
October  2:i  1891,  upon  the  condition  that  he  could  "put  it 
off  on  Emerson  Johnson  at  fourteen  dollars  per  acre."  And 
plaintiff  insists  that,  from  the  facts  stated  by  defendtot 
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Mann  in  his  answer  to  plaintiff's  original  bill,  he  ought  not 
to  be  intermixed  with  the  defendants  in  any  differences 
th(\v  may  have,  but  that  defendant  Mann,  having  plaintiff's 
int(»rest  in  the  three  tracts  of  land  under  the  deed  from  the 
plaintiff,  should  pay  Mm  therefor  as  agreed.  That  he  re- 
ceived no  part  of  the  land  conveyed-  by  Mann,  was  never 
paid  in  that  way,  but  was  to  be  paid  in  money;  and  prays 
that  the  land  conveyed  by  plaintiff'  and  A.  E.  Johnson  to 
Mann  be  sold  to  pay  the  claim  of  plaintiff,  as  set  out  in 
original  bill,  etc. 

Defendant  A.  E.  Johnson  filed  his  answer,  admitting 
that  in  the  main  the  allegations  of  plaintiff's  original  and 
amended  bill  are  correct,  and,  except  as  modified  by  his 
answer,  are  expressly  admitted.  That  after  the  negotia- 
tions for  the  sale  of  the  Johnson  lands  to  Mann  for  the 
thirty-two  thousand  five  hundred  dollars  had  come  to  an 
(»nd,  as  respondent  supposed,  not  having  heard  of  the  mat- 
ii^n-  for  some  time*,  respondent  was  passing  the  place  of 
l>usiuess  of  F.  N.  Mann,  the  son  and  general  agent  of  de- 
fendant Mann,  when  F.  N.  Mann  hailed  him,  and  asked 
him  if  he  had  heard  anything  from  Cameron.  Respondent 
told  him,,  *'No,''  and  that  he  guessed  the  whole  thing  w'as 
dead.  That,  in  a  day  or  so  after  this  conversation,  Thomp- 
son, in  company  with  d<(?fendant  James  Mann,  came  to  re- 
spond(Uit,  and  they,  with  rc^spondent's  father,  talked  over 
the  matter.  That  respondent  told  Mann  the  nature  of  his 
agi-eement  with  his  father.  That,  in  the  event  of  a  sale, 
his  father  was  to  get  seven  thousand  dollars  of  the  purchase* 
money  in  addition  to  the  fifteen  acres  reserved  in  the  deed„ 
and  his  father  then  and  there  told  Maun  that,  unless  the 
trade  was  consummated  at  that  tiuie,  he  would  have  noth- 
ing more  to  do  with  it.  That  at  that  time  respondent 
olfered  to  take  from  Mann  seven  thousand  dollars,  differ- 
ence between  Mauu's  land  and  the  Wolfe  Creek  land,  but 
no  arrang(Mnents  were  completed  that  night.  The  next 
day  Iljuskins  came  to  respondent's  home.  They  made  an 
apjjointment  to  meet  at  the  Ald'ei'son  House.  Respondent 
went  to  the  room  designated,  and  found  Haskins  out,  and 
F.  N.  ;Mann  and  W.  S.  Thompson  in  the  room.  Respondent 
waited  some  time,  but,  Haskins  not  coming,  respondent 
went  home.  This  was  November  10,  1891.  That  he  heard 
no  more  of  the  matter  until  the  12th  of  November,  when 
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Thompson  brought  him  the  contract  filed,  with  the  answer 
of  Mann,  which  i^espondent,  after  much  hesitation,  signed, 
as  it  waB  virtually  the  oiler  that  he  had  made  James  Mann 
three  daj's  before,  making  the  difference  between  the  farms 
seven  thousand  dollars,  in  the  event  Cameron  did  not  take 
it.    On  the  Kith  of  November,  respondent  met  James  Mann„ 
iis  Mann  was  on  his  way  to  Union.     Asked  him  the  result 
of  the  Thompson  and  Ha^skins  meeting.    He  said  everything 
was  all  right,  and  that  day  he  had  the  deed  from  the  re- 
sjiondent  and  his  father  reco-rdeil.    On  the  21st  respondent 
went  to  Alderson,  as  he  promised,  and  saw  James  Mann 
and  F.  N.  Mann,  and  told  Mr.  Mann  that  he  could  give 
back  the  deed,  and  respondlent  would  give  him  his,  and  that 
would  end  tho  matter.    He  then  learned  that  Mann  had  re- 
(M)rded  the  deed  nearlv  a  week  before,  and  could  not  re- 
turn  it  without  respondent's  father  would  agree.    Respond- 
ent then  propoi^ed  to  exchange  lands  with  James  Mann,  he 
to  pay  the  respondent's  father  the  seven  thousand  dollar 
note  already  turned  over  to  him,  and  which  the  agreement 
with  F.  N.  Mann  recognized  as  his  proi)erty,  and  respond- 
ent to  pay  two  thousand  dollars  ditference  between  lands, 
and  the  Manns  to  turn  over  check  and  draft  to  respondent. 
James  Mann  said  he  would  think  the  matter  over.    James 
Mann  turned  to  Frank,  and  said,  **That  would  leave  us 
just  f 5,000  to  pay.'*  Frank  said,  '*Not  if  the  'Mountain  Land' 
overruns."  Mr.  Mann  said,  '*Yes,  but  the  'Home  Place'  will 
not  hold  out."    Respondent  then  said:  "You  take  our  farm, 
and  pay  pa  f 7^000.    Turn  over  checks  and  drafts  to  me,  and 
I  take  your  three  farms,  and  pay  you  two  thousand  dollars. 
Leave  everything  just  as  it  is.  I  want  the  land  run  off  to 
get  the  courses,  but  it  does  not  matter  about  the  number 
of  acres,  if  it  does  fall  short,  and  we  will  fix  it  up  right 
now,  that  there  be  no  more  trouble  about  it."     Mr.  Mann 
said:    **\VeIl,  I  guess  that  is  about  right;  you  and  Frank 
fix  it  up.    I  want  to  go  to  church."    ''He  walked  out.  Frank 
pushed  some  paper  to  me,  and  told  me  to  write  the  bond. 
I  told/  him  to  write  it;  I  would  sign  it.    He  asked  me  how 
to  write  it.    I  told  him  to  write  it  so  it  would  show  exactly 
what  it  was  for.    He  then  wrote  it  without  any  further  sug- 
gestion from  me,  except  as  to  the  date.    He  had  datcnl  it 
November  21,  1891.     I  told  him,  to  be  exactly  right  it 
should  have  been  the  same  as  the  note  given  for  f7,000, 
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and  he  changed  it."  He  denies  that  he  exhibited  to  Mann  a 
check  for  one  thousand  dollars,  or  any  draft  for  one  thous- 
and dollars,  or  check  and  draft  for  any  amount.  That  he 
knew  nothing  of  their  being  left  by  Haskins  until  Frank 
Mann  sent  Thompson  to  him  with  the  contract,  dated  No- 
vember 12,  1891.  That,  so  far  from  respondent  seeking  the 
Manns  for  the  trade,  they  were  continually  after  him.  That 
he  was  averse  to  trading  wtii:h  James  Mann«  because  of  pre- 
vious difficulty  with  him.  That  respondent,  in  all  the  trans- 
action, acted  in  entire  good  faith.  That  James  Mann  was 
not  deceived.  That  respondent  went  to  James  Mann,  and, 
in  the  presence  of  Mr.  Jeffries  (the  surveyor),  told  him  that 
his  contract  wa«  to  pay  Mann  two  thousand  dollars,  in  dif- 
ference between  lands,  Mann  to  pay  Thomas  Johnson  seven 
thousand  dollars,  and  a  survey  was  to  be  made,  but  only 
to  show  courses',  etc.,  but  not  for  the  purpose  of  ascertain- 
ing prices;  to  which  Mann  replied  that  respondent  had  said 
something  of  that  sort  at  the  time  the  two  thouisand  dollar 
note  was  executed,  but  he  (Mann)  did  not  understand  it  that 
way.  That  Mann  also  admitted  that  he  had  told  Jeffries 
that,  if  respondent  maide  much  of  a  kick  against  the 
ten  acres  added  to  the  "Home  Place,"  it  would  have  to 
come  out.  Respondent  says  h^  should  not  be  required  to 
take  any  land  from  Mann  that  he  did  not  own  at  the  time 
the  contract  of  Ocotber,  1891,  was  made,  nor  any  other  than 
the  three  tracts  therein  set  out.  That  Mann  had  already 
sold  the  fifty-acre  tract  that  he  was  trying  to  force  on  re- 
spondent to  Isaac  Forren  for  one  hundi^ed  dollars,  and  he 
was  in  possession  of  it  at  the  tdtaie  of  the  contract  with 
Mann,  and  that  the  forty-acre  tract  was  only  a  conditional 
purchase.  That  the  attempt  to  charge  respondent  with 
additional  difference  was  an  afterthought  of  said  Mann. 
That  Mann  was  trying  to  put  one  hundred  and  fifty  dollars' 
worth  of  land  upon  respondent  that  he  did  not  own  at  the 
time  of  the  contract  of  October,  1891,  and  a  large  part  of 
which  he  does  not  now  own ;  and  denies  each  and  every  alle- 
gation in  the  answer  and  cross  bill  of  Mann  not  expressly 
admitted  in  his  answer,  and  asks  that  the  contract,  as  evi- 
denced by  the  two  thousand  dollar  bond  between  Mann  and 
himself,  be  enforced;  that  Mann  be  not  allowed  to  play  fast 
and  loose  with  the  contract,  as  might  suit  him;  that  if, 
upon  a  fair  construction  of  the  contract  between  Mann  and 
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respondent,  the  "Mountain  Tract"  and  "Home  Place"  are 
to  be  surveyed  to  respondent  in  order  to  fix  the  price, 
Mann  be  confined  to  the  land  he  owned  at  the  time  of 
the  contract,  and  set  out  in  the  contract,  and  not 
be  permitted  to  survey  to  respondent  lands  not  con- 
templated in  the  eontra<!t, — lands  that  he  only  holds 
conditionally,  and  which  by  no  fair  dealing  respond- 
ent could  be  asked  or  required  to  take. 

Defendant  Mann  filed  his  answer  to  said  amended  bill, 
to  which  plaintijff  replies  generally,  and  defendant  Mann 
replied  generally  to  the  answer  to  his  crofis  bill.  Defend- 
ant, in  his  answer  to  plaintiff's  amended  *bill,  refers 
to  his  answer  to  the  original  bill,  which  he  asks 
to  be  read  a«  a  ^Kirt  of  thm  answer,  and  denies  all  alle- 
gation of  amended  bill  inconsistent  with  his  original  an- 
swer. Denies  that  he  ever  executed  said)  bond  of  seven 
thousand  dollars  to  any  other  person,  for  any  other  pur- 
pose, in  any  other  manner,  or  under  any  other  undertak- 
ings or  agreements,  than  such  as  are  stated  in  said  answer, 
or  that  he  had  any  other  dealing  with  said  Thomas  John- 
son in  relation  thereto^  except  as  stated  in  said  answer.  De- 
nied that  he  ever  contracted  to  convey  to  A.  E.  Johnson  any 
land,  except  as  stated  in  said  answer;  and  that  all  the  land 
which  he  contracted  to  convey  to  him  he  had  full  power 
and  authority  to  convey,  and  that  he  had  never  attempted  to 
put  off  any  land  upon  him,  except  in  a  legitimate  way,  by 
fair  and  just  methods,  and  in  accordance  to  contract. 
That  he  had  never  had  any  contract  or  under- 
standing with  said  Thomas  Johnson  or  A.  E.  Johnson 
in  relation  to  the  subject  of  this  controversy,  except  as  here- 
tofore stated,  and  that„  so  far  as  said  contract  remained 
unexecuted,  he  was  ready  and  willing  to  execute  it.  To 
which  answer  Thomas  Johnson  filed  his  special  replica- 
tion that  the  seven  thousand  dollar  bond  on  Mann  was 
turned  over  to  the  replicant  in  payment  of  his  interest  am 
the  land  transferred  to  Mann  by  himself  and  A.  E.  John- 
son. That,  at  the  time  the  negotiations  were  pending,  it 
was  clearly  understood  by  all  parties  that  replicant  asked 
seven  thousand  dollars  for  his  interest  in  said  land,  and 
that,  unless  said  amount  was  paid  him,  he  would  not  con- 
vey his  Miterest.  That  before  the  deal  was  closed  said  bond 
was  turned  over  to  him,  and  he  made  Mann  add  to  it  that 
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it  was  to  bear  interest  from  the  date  of  the  deed.  That  this 
exclusive  ownership  of  the  seven  thousand  dollar  obliga- 
tion alleged  in  the  bill  is  not  controverted  or  denied  in  the 
answer.  That  in  his  bill  he  alleges  that  with  the  exchange 
of  A.  E.  Johnson  of  hi®  interest  in  the  lands  with  James 
Mann  he  had  nothing  to  do„  and  was  in  no  wise  interested. 
That  he  got  no  part  of  the  consideration  for  the  exchange, 
and  this  fact  is  in  no  wise  controverted  or  denied  in  the 
answer.  That  his  said  son,  A.  E.  Johnson,  is  fully  solvent, 
and  able  to  meet  any  obligations  he  may  liave  contracted 
with  defendant  Mann,  and  denies  the  right  of  Mann  to 
have  litigated  in  this  suit  any  matters  in  difference  be- 
tween himself  and  A.  E.  Johnson.  That  Mann  does  not  in 
his  answer  accuse  replicant  of  false  dealing  with  him,  and 
does  not  deny  that  his  interest  was  worth,  as  in  the  bill  al- 
leged, seven  thousand  dollars^  but,  because  he  esteems  him- 
self overreached  in  the  exchange  of  land  with  A.  E.  Johnson, 
now^  seeks  to  delay  replicant  in  the  collectk)n  of  what  i> 
justly  his.  That  Mann  had  recorded  the  deed  made  by  him- 
self and  A.  E.  Johnson  before  the  two  thousand,  dollar  note 
was  executed,  and  that  it  was  executed  in  pursuance  of 
the  bargain  between  Mann  and  A.  E.  Johnson 
and  was  made  long  after  Mann  had  abandoned 
hope  of  soiling  to  his  "man  of  straw,"  Cameron, 
and  was  made  after  the  oniginal  contract  with  Mann  had 
been  abandoned,  and  is  the  evidence  of  a  new  contract. 
That  replicant  did  not  pay  this  note  for  A.  E.  Johnson,  but 
paid  it,  and  took  an  assignment  from  Mann,  as  appeared 
by  the  note  itself.  If  replicant's  contention  that  he  was  to 
get  seven  thousand  dollars  for  his  interest  is  not  correct, 
there  would  have  been  no  necessity  for  the  two  thousand 
dollar  note;  for,  instead  of  executing  a  note  for  ^seven 
thousaJid  dollars,  it  would  have  been  made  for  five  thou- 
sand dollars.  That  every  pai)er  filed  in  the  case  bears  out 
the  replicant's  contention,  and  refutes  the  pretensions  of 
Mann.  That  W.  S.  Thompson  was  never  his  agent  or  his 
son's,  but  was  simply  employed  by  Mann  and  A.  E.  John- 
son to  draw  the  deed  and  contract  between  them.  And 
prays  that  he  may  not  be  required  to  wait  the  determina- 
tion of  matters  in  which  he  has  no  interest;  that,  if  A.  E. 
Johnson  be  indebted  to  Mann  in  any  way,  they  be  required 
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to  adjust  their  matters  and  differences  between  themselves, 
and  that  he  have  the  relief  prayed  few  in  his  bill. 

Depositions  were  taken  and  filed  in  the  cause  for  and 
on  behalf  of  the  Johnsons  and  Mann.  On  the  11th  day  of 
June,  1896,  the  cause  came  on  to  be  heard  upon  the  motion 
made  by  Mann  to  exclude  the  deposition  of  G.  W.  Ballard, 
taken  on  tlie  21st  of  March,  1896,  and  on  the  affidavit  in 
support  of  and  against  said  motion  and  arguments  of  coun- 
sel, when  leave  was  granted  to  defendant  Mann,  at  any 
time  within  forty  days  from  the  rising  of  the  court,  to  cross 
examine  said  witness  Ballard  upon  the  matter  about  which 
he  testified,  and  to  take  withiti  the  same  period  any  evi- 
dence in  rebuttal  of  said  Ballard's  testimony  that  Mann 
might  desire  to  take;  and  on  tlie  12th  day  of  October,  1897, 
the  cause  was  heard  upon  the  original  and  amended  bills; 
the  exhibits  filed  therewith ;  the  answers  of  James  Mann  to 
Raid  bills;  the  answer  of  A.  E.  Johnson  to  the  amended  bills 
filed  by  leave  of  the  court,  with  general  replications  to 
said  answer;  the  orders  entered;  in  the  cause;  the  deposi- 
tions of  sundry  witnesses  offered  in  behalf  of  plaintiff  and 
defendants;  the  exceptions  to  the  depoisitions  taken  by 
plaintiff  on  the  4th  day  of  March,  1895,  the  19th  day  of 
September.  1895,  the  30th  day  of  September,  1895,  the  29th 
day  of  February,  1896,  and  the  deposition  of  G.  W.  Ballard, 
taken  March  21,  1896;  the  ex:hibits  filed  with  said  deposi- 
tion; and  upon  arguments  of  counsel;  and  the  court  sus- 
tained the  exception  to  the  depositions  taken  March  4, 1896, 
and  February  29,  1896,  and  overruled  the  exceptions  to 
the  other  depositions,  and  ascertaiimed  and  decreed  that 
the  seven  thousand  dollars  with  interest  from  October  23, 
189t.  was  due  to  plaintiff,  Thomas  Johnson,  from  James 
Mann,  who  was  not  entitled  to  any  abatement  or  set-off 
against  the  same,  other  than  the  credit  indorsed  on  the 
bond,  and  ascertained  a  balance  due  on  said  bond  of  three 
thousand  one  hundred  and  ninety-seven  dollars  and  ninety- 
six  cents  as  of  October  23,  1897,  and  decreed  the  same  to 
the  executor  of  Thomas  Johnson,  with  costs,  except  the 
costs  of  depositions  excluded,  and  that  said  sum  was  a  ven- 
dor's liien  upon  the  real  estate  conveyed  by  Thomas  and  A. 
E.  Johnson  to  Mann,  and  decreed  a  sale  thereof  to  pay  the 
same;  and  the  court  proceeds  further  to  decree  as  follows: 
And  it  further  appearing  to  the  court  that  the  defendant 
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A.  E.  Johmnson  bought  of  the  defendant  James  Mann  three 
tracts  of  land,  viz.  the  **Wellington  Johnson  Tract,"  of  two 
hundred  and  eighty-six  acres,  at  twenty-five  dollars  per 
acre,  and  the  "Home  Place"  at  twenty-five  dollars  per  acre, 
— and  the  "Mountain  Tract"  at  fourteen  dollars  per  acre, — 
at  an  estimated  price  seventeen  thousand  one  hundred  and 
fifty  dollars,  which  was  to  be  regulated  by  a  survey  to  be 
made  of  the  "Home  Place"  and  the  "Mountain  Tract,"  and 
the  "Wellington  Johnson  Place"  was  to  be  taken  at  the 
sum  of  seven  thousand  one  hundred  and  fifty  dollars;  that 
by  said  survey  the  "Home  Place"  was  found  to  contain  two 
hundred  and  eighty-five  acres  and  thirty-one  poles^  and 
amounts  to  seven  thousand  one  hundred  and  thirty  dollars; 
and  that  the  true  amount  of  the  "Mountain  Tract,"  as  ascer- 
tained and  fixed  by  the  court,  is  two  hundred  and  eighty- 
three  acres  and  one  hundred  and  thirty-nine  poles,  and  that 
no  part  of  the  "Massie  Tract,"  of  fifty  acres,  and  the  James 
Forren  forty  acres,  should  be  included  in  said  survey  (it 
being  shown  to  the  satisfaction  of  the  court  that  they  are 
separate  and  distinct  tracts  of  land,  and  not  parts  of  the 
"Mountain  Place");  and  that,  at  the  price  of  fourteen  dol- 
lars  per  acre,  it  amounts  to  three  thousand  nine  hundred 
and  seventy-four  dollars^  which  said  three  sums  aggregate 
eighteen  thousand  two  .hundred  and  fifty-four  dollars,  or  an 
excess  over  the  estimated  value  of  the  sum  of  one  thousand 
one  hundred  and  four  dollars;  and  it  further  appearing  to 
the  court  that  the  defendant  A.  E.  Johnson  has  already 
paid  to  the  defendant  James  Mann  the  sum  of  two  thous- 
and dollar's,  as  a  difference  between  the  land  exchanged, 
and  that  this  two  thousand  dollars  was  eight  hundred  and 
ninety-six  dollars  more  than  James  Mann  was  entitled  to 
receive;  and  the  court  being  further  of  the  opinion  that  the 
two  thousand  dollar  bond  expresses  its  consideration  on 
its  face,  and  that  it  was  not  given  im  lieu  of  the  check  and 
sight  draft  given  by  W.  Haskins,  agent  for  George  H.  Cam- 
eron, to  James  Mann,  for  an  option  on  his  land,  and  that 
the  defendant  James  Mann  is  not  entitled  to  any  relief 
against  the  defendant  A.  E.  Johnson,  as  prayed  for  in  hie 
answer  and  cross  bilL — this  cause  is  dismissed  as  to  said 
defendant  A.  E.  Johnson,  wdfth  his  costs  against  said  James 
Mann;  from  which  decree  defendant  Mann  appealed  to  this 
Court. 
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This  was  a  suit  brought  \n  Thomas  Johnson  to  enforce 
his  vendor'iS  lien  for  what  remained  unpaid  on  the  seven 
thousand  dollar  bond  which  was  turned  over  to  him  as 
and  for  his  interest  in  the  lands  conveyed  by  him  and  A.  E. 
Johnson  to  defendant  Mann.  The  defendant  filed  his 
answer,  asserting  that  A.  E.  Johnson  should  be  impleaded 
also,  and  that  transactions  between  him  and  defendant 
should  be  brought  in,  and  amounts  found  to  be  due  from 
saM  A.  E.  Johnson  to  him  should  be  offset  against  said 
seven  thousand  dollars.  It  clearly  appears  from  the  evi- 
dence that,  before  the  exchange  of  land  was  consummated, 
Mann  knew  what  the  interest  of  Thomas  Johnson  was;  that 
he  was  to  have  the  seven  thousand  dollar  bond  for  his  in- 
terest. In  his  deposition,  Mann  himself,  in  his  testimony^ 
says  that  on  the  evening  of  November  8  or  9, 1891,  at  A.  E. 
Johnson's  house,  Thomafi  Johnson  said:  ''If  this  business 
is  going  to  be  closed  up,  it  must  be  done  to-night  or  not  at 
all."  A.  E.  Jo'hnson  testifies  that  on  that  evening  heshowed 
Mr.  Mann  the  deed  from  his  father  to  him,  and  told  him  the 
conditions  of  the  contract  that  he  had  with  his  father,  and 
also  told  him  of  the  agreement  between  them,  whereby  his 
father  was  to  get  the  reservation  in  the  deed  and  s<^ven 
thousand  dollars,  that  Mr.  Mann  remarked  that  "I  think 
your  father  will  make  more  out  of  the  sale  than  you  will.'* 
Mann  also  says  in  his  deposition  that  in  October,  1891, 
Thompson,  as  agent  of  A.  E.  Johnson,  showed  him  a  letter 
from  Haskins,  agent  of  Cameron,  whdxih  contained  an  offer 
of  thirty-two  thousand  five  hundred  dollars  for  the  Johnson 
place,  mouth  of  Wolfe  creek;  that  said  letter  asked  for  ten 
days'  option,  and  an  offer  of  one  thousand  dcfllars 
for  the  same;  and  that  Thompson  said  that  Thom- 
as Johnson  would  not  -sign  a  deed  unless  his  son, 
A.  E.  Johnson,  got  real  estate  in  exchange  for  the 
game,  and  they  wanted  him  (Mann)  to  close  the  trade 
with  Cameron  and  give  the  option  and  take  his  (Mann's) 
bonds  for  the  property.  Said  Mann  also  adopted  the  con- 
tract made  between  A.  E.  Johnson  and  Frank  N.  Mann  as 
his  own.  Franks  in  that  transaction,  acting  for  his  father, 
and  Mann  insiists  that  he  made  the  contract  at  the  thirty- 
two  thousand  five  hundred  dollars  for  the  John- 
ficoi  land  only  and  solely  on  condition  that  the 
sale      should      be      consummated      to      Cameron,      and. 
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when  it  was  found  that  it  would  probably  fail, 
the  contract  of  November  12,  1891,  between  A.  E.  Johnson 
and  Frank  N.  Mann,  was  entered  into,  a  copy  of  which  is 
filed  with  Mann's  answer,  which  was  a  conditional  contract. 
James  Mann  was  to  give  an  option  to  Haskins,  agent  of 
Cameron,  on  the  Johnson  lancl,  which  he  had  bought  at 
thirty-two  thousand  five  hundred  dollars.  Said  option 
should  be  closed  in  ten  days  or  less  time.  In  ca-se  the  sale 
was  made  to  Cameron,  a  bond  of  three  thousand  five  hun- 
dred dollars,  given  by  A.  E.  Johnson,  was  to  be  due  and  pay- 
able to  Frank  N.  Mann  in  twelve  months  from  that  date. 
In  case  the  sale  was  not  made  to  Cameron,  the  three  thous- 
and five  hundred  dollar  bond  was  to  be  canceled,  but  the 
two  thousand  dollars  advanced  for  the  option  was  to  re- 
main the  property  of  the  said  Frank  N.  Mann,  but,  if  sale 
was  made,  the  two  thousand  dollars  was  to  go  as  a  pay- 
ment to  A.  E.  Johnson  on  the  purchase  money  due  from 
Mann;  and  two  oither  bonds  of  two  thousand  eight  hun- 
dred dollars  at  thirty  days*,  and  five  thousand  dollars  at 
twelve  months,  if  the  sale  was  made  to  Cameron,  were  to 
be  in  full  force  and  effect,  and,  if  the  sale  was  not  made, 
to  be  returned'  to  James  Mann.  The  sale  was  not  made, 
and  the  two  notes  were  accordingly  returned,  leaving  the 
seven  thousand  dollars  alone  constituting  a  vendor's  lien, 
and  which  was  the  property  of  Thomas  Johnson,  for  the 
enforcement  of  whiiich  lien  this  suit  is  brought.  Thomas 
Johnson  had  no  interest  whatever  in  any  differences  or  dis- 
putes between  defendant  James  Mann  and  A.  E.  Johnson, 
and  A.  E.  Johnson  was  improperly  made  a  party  to  the 
suit.  The  decree  for  the  plaintiff  for  the  residue  of  his 
purchase  money  was  proper,  and  the  court  did  not  err  in 
dismissing  defendant  Mann's  cross  bill  at  his  costs;  but 
before  the  court  dismissed  the  said  cross  bill  it  proceeded  to 
adjudicate  the  rights  of  the  parties  under  it  and  the  an- 
swers thereto^  adopting  the  theory  of  the  defendant  A.  E. 
Johnson  as  to  contract  of  November  12,  1891,  as  being  that 
under  which  the  settlement  should  be  made  between  him 
and  the  defendant  Mann.  Yet  while  A.  E.  Johnson  con- 
tends in  his  answer  that,  under  said  contract,  he  was  to 
take  Mann's  land  without  survey,  and  pay  him  two  thousand 
dollars  difference,  and  gave  his  note  therefor,  the  court 
says,  and  so  decides,  that  Johnson,  in  paying  Mann  the  two 
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thousand  dollars,  overpaid  him  by  the  sum  of  eight  hun- 
dred and  ninety-six  dollars;  thus  giving  A.  E.  Johnson 
eight  hundred  and  ninety-six  dollars  which  he  did  not 
claim.  The  depositions  excepted  to,  and  the  overruling  of 
which  was  assigned  as  error,  related  to  the  matters  in 
difference  between  the  defendant  Mann  and  A.  E.  John- 
son, under  the  cross  bill  and  answer  and  replication,  and 
are  immaterial.  The  decree  ascertaining  the  amount  due 
plaintiff  on  his  vendor's  lien,  and  decreeing  the  sale  of 
property  to  satisfy  it,  and  dismissing  the  cross  bill  of  Mann, 
is  affirmed,  and,  in  so  far  as  it  adjudicates  the  difference 
between  the  defendant  Mann  and  A.  E.  Johnson,  and  as- 
certains that  Jahnson  has  overpaid  Mann  by  the  sum  of 
eight  hundred  and  ninety-six  dollars,  the  same  is  reversed, 
and  cause  remanded.  The  said  A.  E.  Johnson,  having 
substantially  prevailed,  should  recover  his  costs  of  this 
appeal. 

Reversed, 
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Kesler  v,  Lapham,  et  ah  i6~«98 

dM    7S6 
46    742 

Submitted  January  25,  1899— Decided  April  8,  1899.  jb  sga 

1.    Attachment — Affidavit. 


47    896 


46    206 
Affidavit  for  attachment  may  be  made  before  an  officer  of  any  43     gg 

county,  thoug-h  to  be  used  in  a  suit  in   another  county.      (p.  295. )  ^  .^ 

46   "m 

2.  Attachment — Affidavit^Venue,  f49  737 

A  venue  is  not  necessary, — that  is,  its  absence  will  not  vitiate  46   293' 

an  affidavit  for  attachment,'— if  it  appear  that  the  affidavit  was    ^jg^j^ 

made  before  an  officer  of  a  certain  county,     (p.  295.)  I    W  47L, 

{46       293 

3.  ATTAduMimT— Affidavit— yenue,  63      200 

If  an  affidavit  be  made  before  an  officer  of  a  certain  county 
shown  in  the  venue  or  otherwise,  it  will  be  presumed  that  it  was 
sworn  to  in  that  county,     (p.  295.) 

4.  Attachment — Affidavit — Reasonable  Time, 

The  ground  for  an  attachment  should  exist  when  it  is  sued  out, 
and  for  this  reason  the  time  between  the  making  of  the  affidavit 
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and  the  issue  of  the  attachment  should  not  be  unreasonable. 
The  two  acts  need  not  be  simultaneous,  but  done  within  a  rea- 
sonable time;  and  what  is  a  reasonable  time  is  to  be  judg-ed  of 
by  the  situation  of  the  parties,     (p.  295  ) 

5.  Attachment — Affidavit. 

An  affidavit  for  an  attachment  from  a  justice  which  says  that 
**afl&ant  believes  that  plaintiff  oug"ht  to  recover  thereon"  a  cer- 
tain sum  is  not  bad,  as  not  sufficiently  positive,     (p.  297.) 

6.  Attachment — Affidavit, 

An  affidavit  for  attachment  which  says,  '*The  claim  of  said 
plaintiff  ag'ainst  the  defendant  is  for  professional  services  ren- 
dered by  plaintiff,"  there  being-  two  defendants,  and  the  one  in- 
debted not  being  specified,  is  bad,     (p.  298  ) 

7.  Appeal — Review  on  Appeal 

The  supreme  court  will  not  consider  questions  not  yet  acted  on 
by  the  circuit  court  in  the  case.     (p.  298.) 

8.  Appeal—  Review  on  Appeal — Attachment, 

Where  a  writ  of  error  is  only  to  a  judg-ment,  refusing-  to  vacate 
an  attachment,  the  balance  of  the  case  remaining-  undecided  in 
the  circuit  court,  the  supreme  court  will  consider  only  matters 
arising"  upon  the  judgment  refusing-  to  abate  the  attachment, 
(p.  298.) 

Error  to  Circuit  Court,  Summers  County. 
Action  by  A.   K.   Kesler   ag'ainst  O.   K.   Lapham    and 
others.     Judg-ment  for  plaintiflF.     Defendants  bring  error. 

Reversed. 

Miller  &  Read,  for  plaintiffs  in  error. 
Heflin  &  Arbuckle,  for  defendant  in  error. 

Brannon,  Judge: 

Kesler  brought  an  action  before  a  justice  of  Summers 
county  against  Lapham  and  Lighthart  for  the  recovery  of 
money  due  on  contract,  and  he  filed  an  afiSdavit  of  non- 
residence,  ond  sued  out  an  order  of  attachment  against 
the  estate  of  the  defendants.  Lapham  appeared  before  the 
justice,  and  moved  him  to  qua^h  the  affidavit  and  attach- 
ment, and  judgment  was  rendered  against  Lapham  for  one 
hundred  and  sixteen  dollars,  and  he  took  an  appeal  to  the 
circuit  court,  and  in  that  court  he  moved  to  quash  the  at- 
tachment; but  the  court  overruled  this  motion  and  from 
this  order  refusing  to  abate  the  attachment  Lapham  ob« 
tained  a  writ  or  error  to  this  Court. 

One  defect  charged  against  the  attachment  affidavit  is 
that  it  was  made  before  a  notary  of  Greenbrier  County, 
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and  does  not  show  that  the  afSant  appeared  in  that  county, 
and  took  the  oath  speciified  in  the  affidavit.  The  answer 
to  this  point  is  that  stated  in  Bensimer  v.  Fell^  35  W.  Va- 
15,  (12  S.  E.  1078),  and  that  is  that  Dt  will  be  presumed 
that  the  oath  was  taken  in  the  officer's  county,  and  that 
the  officer  did  not  do  the  illegal  act  of  usurping  jurisdiction 
or  power  to  act  outside  of  his  county.  See  Quesenberry 
V.  Association,  44  W.  Va.  512,  (30  S.  E.  73).  In  this  case 
the  notary  signed  as  notary  for  Greebrier  County,  and  the 
cafies  cited  would  justify  a  presumption  that  the  oath 
was  administered  in  that  county. 

Another  defect  charged  against  the  affidavit  is  that  it 
contains  no  venue,  and  is  therefore  void.  It  seems  that,  un- 
der the  old  common  law,  such  defect  would  have  been 
serious,  and  under  some  decisions  in  New  York;  but  isuch 
technicality  has  been  overruled.  If  the  affidavit  in  any  way 
tells  the  authority  oftheoffioer,  and  indic-atesof  what  county 
he  is  an  officer,  as  t.his  one  does,  it  is,  and  ought  to  be,  good, 
though  it  have  not  that  formal  part  usually  found  in  plead- 
ings and  other  papers  called  the  ^*venue."  This  is  the  linal 
result,  after  elaborate  consideration,  reached  by  the  courts, 
as  ax)pears  in  that  very  late  and  valuable  work^  the  En- 
cyclopedia of  Pleading  and  Practice  (volume  1,  pp.  813,  314). 

Another  point  made  against  the  affidavit  and  attach- 
ment is  that  the  affidavit  was  made  before  an  officer  of 
Greenbrier  County  on  the  3d  of  December,  1896,  and  the 
action  was  brought  and  the  attachment  issued  on  Decem- 
ber 5,  1806,  in  Summers  County.  The  affidavit  gives  the 
title  of  the  case,  and  states  that  it  is  in  a  civil  action  before 
H.  Ewart,  a  justice  of  the  peace  of  Summers  County,  and 
states  that  Kesler  is  plaintiff  in  it,  and  it  is  said  that  no 
such  suit  was  pending  when  the  affidavit  was  made.  Code, 
ch.  50,  sec.  193,  dbes  not  B])eeify  just  when  the  affidavit 
may  be  made,  further  than  to  say  that,  *'if  the  plaintiff  at 
the  commencement  of  his  action  or  at  any  time  during  its 
pendency,  and  before  judgment,  show  to  the  satisfaction  of 
the  justice  by  his  own  affidavit,  or  the  affidavit  of  one  or 
more  credible  persons  made  before  any  pei«on  authorized 
to  admiiiiisteir  lf)ath^s,"  certain  things,  he  may  have  an  at- 
tachment. Clearly  that  shows  that  he  must  at  the  com- 
mencement of  the  action,  if  he  then  sues  out  his  attach- 
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ment,  have  his  affidavit  present,  and  so  if  he  sues  it  out  af- 
terwards; but  that  does  not  precisely  tell  us  when  the  oath 
must  be  administered.  The  affidavit  must  show  the  existence 
on  the  ground  of  attachment  when  it  isues  ,and  it  is  not 
sufficient  if  it  shows  that  grounid  as  existing  long  ante- 
cedently. But  it  is  a  rule  of  law  where  domicile  or  resi- 
dence is  shown  to  be  at  a  certain  place  at  one  time,  it 
would  be  presumed  to  continue  until  the  contrary 
«ppeaps,  and  certainly  to  continue  from  the  3rd  to 
the  51h  day  of  a  month.  "The  affidavit  alleging 
the  facts  or  grounds  of  attachment  on  which,  under 
the  statute,  the  attachment  is  authorized,  should  be  made 
prior  to,  or  contemporaneous  with^  the  issue  of  the  writ." 
3  Enc.  PI.  &  Prac.  5.  In  Adams  v.  Lockwood,  Eng-lehart 
&  Co.,  30  Kan.  373,  (2  Pac.  626,)  where  an  affidavit  was 
made  eighteen  days  before  it  was  filed  or  the  action  com- 
menced, the  court  held  that  the  intervening  time  was  not 

so  great  as  to  compel  the  discharge  of  the  attachment, 
where  the  affidavit  was  of  some  fact  which,  having  oc« 

curred,  was  not  subject  to  change,  as,  for  instance,  an  al- 
legation that  the  debt  was  fraudulently  contracted.  In 
Grahivn  v.  Bradbury,  7  Mo.  281,  a  lapse  of  several  days 
between  the  date  of  the  affidavit  and  the  writ  was  held  not 
sufficient  to  quash.  In  Wright  w  Ragland,  18  Tex.  289,  the 
affidavit  was  made  in  New  York  on  June  9th,  and  filed  in 
Texas  on  July  3d,  and  the  court  said:  "Such  delay,  as  to 
cast  suspicion  on  the  verity  of  the  affidavit,  or  lead  to  the 
supposition  that  the  ground  stated  for  the  attachment  had 
ceased  to  exist,  might  warrant  quashing  the  attachment. 
But  the  fact  of  residence  or  nonresidence  in  the  state  is  not, 
ordinarily,  of  so  transitory  a  nature  as  to  lead  to  the  sup- 
position that  it  will  cease  to  exist  within  so  brief  a  time 
as  that  which  elapsed  between  the  making  of  the  affidavit 
and  the  filing  of  it  in  this  case.  There  is  no  room  to  sus- 
pect that  the  affidavit  was  not  true  as  well  wEen  it  was  filed 
as  when  made."  In  Foster  v.  Illinskt\  3  111.  App.  345,  the 
rule  laid  dow^n  is:  "The  ground  for  an  attachment  should 
exist  at  the  time  the  proceeding  is  commenced,  and  for 
this  reason  the  time  intervening  between  the  making  of 
the  affidavit  and  the  commencement  of  attachment  proceed- 
ings should  not  be  unreasonable.  The  two  acts  need  not 
be  simultaneous,  but  done  within  a  reasonable  time,  and 
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what  is  a  reasonable  time  is  to  be  judged  of  by  the  situa- 
tion of  the  parties."  In  Wheeler  v.  Fanner,  38  Cal.  203, 
it  was  held  that  "there  is  no  objection  to  the  preparation 
of  the  papers  requisite  to  the  writ  of  attachment  before 
or  at  he  time  the  complaint  is  prepared,  provided  the  af- 
fidavit is  not  filed  in  advance  of  the  complaint."  I  will  add 
that  it  seems  to  me  that  an  additional  reason  for  not  hold- 
ing that  the  fact  that  the  affidavit  waa  made  two  days  be- 
fore the  attachment  issued  ought  not  to  invalidate  it  is 
found  in  the  fact  that  the  statute  says  that  the  plaintiff 
may  have  an  attachment  if,  by  affidavit,  he  "show  to  the 
satisfaction  of  the  justice"  certain  things.  Why  may  the 
justice  not  be  satisfied  of  those  things  by  affidavit  made 
several  days  before?  I  see  no  reason  why  a  persion  in 
Greenbrier  County,  alone  cognizant  of  the  facts,  and  sick 
or  disablei!,.  should  not  there  make  an  affidavit  for  an  at- 
tachment, aL(?  send  it  to  another  countv  for  an  attachment, 
though  the  afiidavit  do  not  reach  the  latter  county  for  sev- 
eral days.  Of  course,  there  can  be  no  objection  to  the  af- 
fidavit being  made  in  another  county.  So  it  before  an  of- 
ficer in  this  State  or  elsewhere  authorized  to  administer 
an  oath,  it  is  sufficient,  as  the  statute  quoted  above  says. 
The  above  x>rincip]es  ai*e  sustained,  I  think,  by  1  Wade, 
Attachm.  section  62,  and  Drake,  Attachm.  section  90c. 

Another  objection  to  the  affidavit  is  that  it  says  that 
the  affiant  "believes  the  plaintiff  ought  to  recover  thereon 
fll6,"  the  objection  being  to  the  word  "believes."  There 
are,  it  is  true,  many  different  degrees  of  belief.  Trifling 
factSi,  which  would  inspire  belief  in  one  man,  would  not  in 
another.  Sometimes  belief  is  mere  vague,  indefinite  opin- 
ion; in  other  cases,  conviction  based  on  solid  facts.  Before 
seizing  a  man^s  property,  the  amount  of  money,  giving  the 
extent  of  the  seizure,  ought  to  be  given,  and  given  positive- 
ly, accordiing  to  the  books.  1  Shinn,  Attachm.  section 
135c;  3  Enc.  PI.  &  Prac.  21,  note  3;  Dyer  v.  Flint,  74  Am. 
Dec.  76.  But  our  statute  as  to  attachments  in  circuit  courts 
allows  "beliefs"  as  to  amount,  and  the  justice's  chapter  re- 
quires no  particular  word, — only  a  statement  of  the  amount 
of  the  claim;  and  we  cannot  quash  the  affidavit  for  this 
cause. 

Another  objection  made  to  the  affidavit    is    that    it 
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does  not  state  sufficiently  the  nature  of  the  claim.  It  only 
says  that  it  *^s  for  professional  services  rendered  by  the 
plaintiff."  What  professional  services?  As  lawyer,  doc- 
tor of  medicine,  or  dentist,  it  does  not  say.  It  doee  not  say 
to  whom  rendered,  except  by  mere  implication.  The  na- 
ture of  the  claim  should  be  stated  with  some  legal  def- 
initeness.  Sommers  v.  Allen,  44  W.  Va.  120,  (28  S.  E.  787); 
Crim  V.  Harmon,  38  W.  Va.  596,  (18  S.  E.  753) ;  Cosner's 
Arm'rv,  SmitA,  36  W.  Va.  78^  (15  S.  E.  977);  1  Shinn, 
Attachm.  section  132, — ^the  latter  authority  saying  that 
"an  affidavit  is  sufficient  if  it  alleges  all  the  material  is- 
suable facts  necessary  to  entitle  the  plaintiff  to  recover.'^ 
This  affidavit  does  inot  do  so;  and  there  are  two  defendants, 
and  the  affidavit  does  not  say  to  which  one  the  professional 
services  were  rendered;  but  it  says  that  the  demand  there- 
for is  "against  the  defendant,"  and  does  not  say  "defend- 
ants"; and  the  question  arises  which  one  is  indebted  for  the 
serA^ices;  but  the  affidavit  does  not  answer,  and  surely,  in 
stating  the  nature  of  the  claim,  the  particular  one  of  two 
parties  owing  the  demand  ought  to  be  stated.  The  affidavit 
therefore  and  the  attachment  should  have  been  quashed. 
Questions  are  argued  in  the  briefs  about  the  returns  on  the 
oniginal  and  alias  summons  in  the  main  action,  there  having 
been  before  the  justice  a  motion  to  quash  the  summons; 
but  no  motion  of  that  kind  was  made  in  the  circuit  court, 
but  only  a  motion  to  quash  the  attachment  If  we  would 
decide  anything  on  the  subject,  I  would  ask  how  we  can 
quash  a  summons  for  defect  of  return.  A  bad  return  would 
of  course  invalidate  a  judgment,  but  would  fit  quash  the 
summons?  Hjpiinsw  Riilroai  C;.,  42  W.  Va.  536,  (26  S. 
E.  187.)  But  as  the  circuit  court  has  not  passed  on  that 
question,  and  this  writ  of  error  is  only  from  the  judgment 
refusing  to  abate  the  attachment,  we  will  not  consider 
those  questions;  this  being  an  appellate  Court,  which 
passes  only  on  matters  previously  passed  upon  by  the  circuit 
court.  Ay-nidrongv.  Grafton^  23  W.  Va.  50;  Burke  v. 
Adair,  Id,  165,  Alderson  v.  Coimnissioner,  32  W.  Va. 
461,  (9  S.  E.  863);  B  mk  v.  Gjiild,  42  W.  Va.  137,  (24  S.  E. 
547).  A  further  reason  for  not  passing  on  those  questions 
is  that  only  the  attachment  gave  jurisdiction  in  this  case, 
and,  it  failing,  the  action  fails.  For  these  reasons  we  re- 
verse the  judgment  of  the  circuit  court  overruling  the  mo- 
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tion  to  abate  the  attachment,  and  we  quash  the  affidaylt, 
abate  the  attachment,  and  dismiss  the  action.  It  is  hardlj 
necessary  to  say  that  the  judgment  before  the  justice  is  no 
longer  in  force,  it  having  been  vacated  by  the  appeal. 

Reversed, 


CHARLESTON. 

Shay  ct  al,  v.  Nolan  et  al. 

Submitted  February  4,  1899— Decided  April  8,  1899. 

Injunction — Equity    Pleading — Remedy    at    Law— Justice    of  the 
Peace. 

A  bill  for  an  injunction  to  the  judgment  of  a  justice  on  the  ver- 
dict of  a  jury,  which  shows  on  its  face  that  the  plaintiffs  have  a 
plain,  adequate  remedy  at  law,  is  fatally  defective;  and  on  de- 
murrer thereto  the  temporary  injunction  awarded  should  be  dis- 
solved, and  the  bill  dismissed,     (p.  301.) 

Appeal  from  Circuit  Court,  Tyler  County. 
Suit  y>y  Shay  &  McMullen  against  Nolan  &  Phillips. 
Decree  for  plaintifiFs,  and  defendants  appeal. 

Reversed. 
T.  P.  Jacobs  and  James  H.  Strickling,  for  appellants. 
F.  D.  Young  and  Shanor  &  Hunt,  for  appellees. 

Dent,  President: 

This  is  an  appeal  from  the  decree  of  the  circuit  court 
of  Tyler  County  perpetuating  an  injunction  in  favor  of 
J.  W.  Shay  and  H.  McMulleai/,  parties  doing  business  un- 
der the  firm  name  of  Shay  &  McMullen,  to  a  judgment 
against  them  in  favor  of  D.  D.  Nolan  and  Lee  Phillips, 
partners  as  Nolan  &  Phillips,  for  the  sum  of  two  hundred 
and  eighty  dollars  and  forty-one  cents  and  eight  dollars 
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and  twenty  cents  co&tfi;,  rendered  by  a  justice  on  the  26th 
of  March,  1897.  The  grounds  of  the  injunction  were  an  al- 
leged agrreeiuent  of  counsel,  by  which,  in  case  the  defend- 
ants were  not  ready  for  trial,  the  case  was  to  be  continued 
on  said  26th  day  of  March,  1807,  until  a  later  date;  that  at 
said  date  they  sent  an  aflSdavit  to  B.  Engle,  an  attorney, 
to  be  filed  for  them,  and  to  make  a  motion  for  a  continuance, 
which  was  accordingly  done,  but  the  motion  was  resisted^ 
the  continuance  refused,  and  the  case  was  tried  in  the  ab- 
sence of  the  defendants,  contrary  to  the  agreement  of 
counsel.  In  addition,  the  bill  cantains  the  following  aver- 
ments: "Complainants  aver  they  were  unable  to  appear 
before  said  justice  within  the  time  required  by  the  statute 
and  make  application  to  have  the  verdict  of  aaid  jury  set 
aside  and  a  new  trial  awarded  them,  for  want  of  informa- 
tion as  to  disposition  of  the  case  until  too  late  to  do  so. 
Complainants  further  aver  and  charge  that  they  were  not 
only  deceived  and  misled,  thrown  off  their  guard,  and  de- 
prived of  the  opportunity  of  making  their  "defense  in  such 
civil  action,  by  the  -said  J.  H.  Strickling,  as  the  attorney 
for  said  Nolan  &  Phillips,  whether  intentionally  or  not, 
but  that  they  were  entitled  to  a  continuance  of  said  civil  ac- 
tion under  the  affidavit  aforesaid;  that  they  had^  and  yet 
have,  as  they  are  informed  and  believe,  a  good,  legal,  and 
sufficient  defense  to  said  action,  and  were  precluded  from 
making  it  in  manner  and  form  aforesaid."  These  are  the 
only  allegations  relating  to  the  failure  of  the  defendants 
to  make  their  defense  at  law.  The  bill  was  demurred  to  for 
want  of  equity.  The  demurrer  was  overruled,  answers  were 
filed,  depositions  were  taken,  and  on  a  final  liearing  the 
injunction  was  perpetuated. 

The  only  ground  of  error  necessary  for  the  consideration 
of  this  Court  is  the  demurrer.  The  bill  entirely  fails  to 
show  the  want  of  adequate  legal  remedy.  In  the  caae  of 
Hudson  V.  Kline,  9  Grat.  379,  quoted  and  approved  in  Rail- 
-way  Co,  V.  Ryan,  31  W.  Va.  367,  (6  S.  E.  925),  it  is  said: 
"It  has  been  a  favorite  policy  in  this  State,  especially  of 
late,  not  to  afford  relief  in  equity  except  in  cases  of  concur- 
rent jurisdiction.  In  all  the  other  cases  he  must  avail 
himself  of  his  legal  remedy.  If,  without  his  default,  he  be 
deprived  of  all  remedy  at  law,  equity  may  relieve  him;  but. 
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if  any  legal  remedy  remain  to  him  (that  is,  adequate  reme- 
dy), though  he  may  have  lost,  by  misfortune,  and  without 
fault  of  his  adversary,  other  couiCuri*ent  legal  remedies,  he 
must  resort  to  his  remaining  legal  remedies;"  While  the 
complainants  might  not  have  had  information  as  to  the 
disposition  of  the  case,  to  appear  and  make  application  to 
have  the  verdict  of  the  jury  set  aside  and  a  new  trial 
awarded  them  before  the  justice  entered  judigment  on  the 
verdict,  they  had  ten  days  in  whdch  to  take  an  appeal  or  ob- 
tain a  writ  of  certiorari;  and,  for  good  cause,  this  time 
was  extended  to  ninety  days.  They  also  had  four- 
teen days  to  move  the  justice  to  set  aside  the 
judgment  and  grant  them  a  new  trial  for  good 
cause  shown,  and,  if  the  justice  had  refused,  they 
could  then  have  appealed  from  his  judgment  of  re- 
fusal. If  the  complainants  were  entitled  to  a  contin- 
uance;, as  alleged  in  their  bill,  this  would  have  been  suf- 
ficient ground  to  reverse  the  judgment  on  appeal  or  certi- 
orari. Parsons  v.  Aultfnan,  Miller  &  Co,^  45  W.  Va.  473 
(31  8.  E.  935).  The  bill  showing  on  its  face  that  the  com- 
plainants had  an  adequate  remedy  at  law,  the  demurrer 
"thereto  should;  have  been  sustained,  the  injunction  dis- 
solved, and  the  bill  dismissed.  The  decree  complained  of 
is  therefore,  reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 

Reversed. 
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CHARLESTON. 
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46  302  (English,  Judge,  dissenting,) 
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Submitted  January  19,  1899— Decided  April  8,  1899. 

1.  Warranty    Deed — Title    Conveyed— Rights    of    Grantee — Title 

Bond. 

A  g^eneral  warranty  deed,  without  limitation,  reservation,  or 
^  exception  conveys  all  the  grantor's  rig-ht,  title  and  interest,  both 
leg-al  and  equitable,  in  and  to  the  property  embraced  therein,  in- 
cluding- the  right  of  retention  of  the  title  to  secure  the  unpaid 
purchase  money  due  and  owing-  from  a  prior  recorded  title-bond 
purchaser  of  an  undivided  interest  in  such  property,  and  oper- 
ates as  a  transfer  of  such  unpaid  purchase  money  to  the  grantee; 
and  after  due  recordation  of  such  deed,  and  notice  thereof,  such 
title-bond  purchaser  cannot  pay  such  unpaid  purchase  money  to 
his  vendor,  the  grantor  in  such  absolute  deed,  except  at  his  own 
risk  and  peril,  but  must  pay  the  same  to  the  grantee  before  he* 
can  demand  conveyance  of  the  retained  legal  title.  Turk  v.  SkileSy 
45  W.  Va.,  82.     (p.  305.) 

2.  Warranty  Deed — Title  Bond— Rights  of  Grantee — Fraud. 

It  is  a  fraud  upon  the  grantee  in  such  deed,  after  delivery  and 
recordation  thereof,  for  the  grantor  to  receive  payment  of  such  un- 
paid purchase  money;  and  such  title-bond  purchaser  must  take 
notice  of  the  recorded  condition  of  the  legal  title,  and  he  cannot 
take  advantage  of  such  fraud  without  becoming  a  participant 
therein,     (p.  306.) 

3.  Deed — Equity  of  Redemption . 

The  subsequent  deed  of  a  grantor,  who  has  by  a  prior  deed 
conveyed  the  legal  title  in  trust,  can  operate  only  to  convey  the 
equity  of  redemption  until  such  prior  deed  is  released,     (p.  306  ) 

4.  Equity — Lien — Title. 

If  a  person  is  induced  to  advance  the  money  to  pay  off  a  trust 
lien  on  real  estate  on  the  assurance  that  the  title  to  such  pro- 
perty is  otherwise  clear,  and  take  a  new  trust  to  secure  the 
money  so  advanced,  and  it  afterwards  turns  out  that  the  title  to 
such  real  estate  is  incumbered  by  title  bond,  judgment  lien,  or 
otherwise  a  court  of  equity  will  keep  the  original  trust  alive  as 
a  security  for  the  money  so  advanced,     (p.  307.) 

5.  Equity — Lein — Fraud, 

In  such  case  the  person  advancing  the  money  is  not  a  volunteer 
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or  an  intermeddler,  but  is  the  confiding^  dupe  of   the   fraudulent 
representative  of  the  borrower,     (p.  308.) 

6.     Lien —  Title-Bond — Rights  of  Purchaser. 

The  subsequent  incumbrancer  or  title-bond  purchaser  cannot 
take  advantag"e  of  the  fraudulent  practices  of  the  borrower,  nor 
object  to  the  restoration  of  the  prior  trust,  as  he  is  not  injured 
thereby;  but  he  is  left  in  the  same  condition  he  was  in  prior  to 
the  attempted  fraud,  and  this  is  all  he  is  entitled  to  ask  of  a 
court  of  equity,     (p.     309.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  the  Southern  Building*  &  Loan  Association 
ag'ainst  J.  Harvey  Pag-e  and  others.  Decree  for  defend'- 
ants,  and  plaintiff  appeals. 

Reversed. 

SiMMS  &  Enslow,  for  appellant. 

Campbell,  Holt  &  Campbell,  for  appellees. 

Dent,  President: 

The  Southern  Building  &  Loan  Association  appeals 
from  a  decree  of  the  circuit  court  of  Cabell  County,  re- 
fusing to  subject  certain  property  of  defendant  W.  C.  Mil- 
ler to  payment  of  its  lien.  Defendant  J.  Harvey  Page,  by 
deed  dated  the  11th  day  of  March,  1892,  conveyed  the  whole 
property  in  controversy,  in  trust,  to  secure  the  plaintiff  a 
loan  of  five  thousand  dollars.  An  undivided  half  of  this 
property  was  claimed  by  Miller  by  virtue  of  a  title  bond 
placed  on  record  some  time  prior  to  plaintiff's  deed.  Tlie 
following  further  statement  of  facts  is  taken  from  the 
brief  of  plaintiff's  attorneys,  to  wit: 

"Prior  to  March,  1899,  J.  Harvey  Page  and  W.  C.  Mil- 
ler were  engaged  in  business  in  Huntington  under  the 
name  of  Page  &  Miller,  and  as  such  partnership  had  bor- 
rowed from  the  Ohio  Valley  Building  &  Loan  Association 
the  sum  of  f3,900.  Under  contract  made  between  said 
Page  &  Miller  upon  the  6th  day  of  February,  1890,  J.  H. 
Page  agreed,  in  consideration  of  his  partner  (W.  C.  Miller) 
paying  off  the  amount  of  a  lien  given  by  Page  upon  the 
property  in  controversy  to  the  Ohio  Valley  Building  &  Loan 
Association  at  (3,900,  that  then  he  (Page)  would  under  cer- 
tain conditions  transfer  an  undivided  one-half  interest  in 
the  property  on  the  Ohio  river  in  the  city  of  Huntington  to 
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the  said  W.  C.  Miller.  It  appears  from  the  testimony  of 
Miller  that  Miller  paid  all  the  sums  due  the  Ohio  Valley 
Building  &  Loan  Association,  with  the  exception  of  |1,- 
541.2G.  Whether  these  dues  were  paid  by  the  firm  of  Page 
&  Miller  out  of  the  firm  fund,  or  the  exact  amount  of  dues 
paid,  is  not  certain;  but  on  the  day  of  settlement  with  the 
Ohio  Valley  Building  &  Loan  Association  of  the  partner- 
ship on  the  property,  there  was  the  sum  of  f  1,541.23  due  it. 
While  the  partnership  of  Page  &  Miller  still  existed,  and 
while  Page  had  tJve  authority  to  sign  the  firm  name,  J.  H. 
Page  applied  to  the  Southern  Building  &  Loan  Association 
fur  a  loan  upon  certain  stock  standing  in  said  association 
in  the  name  of  Page  &  Miller,  on  which  stock  different  pay- 
ments had  been  made  by  Page  &  Miller  from  time  to  time. 
A\'lien  Page  applied  for  this  loan  on  the  Page  &  Miller 
stock,  he  was  told  that,  as  he  wanted  to  give  his  individual 
propf^rty  as  security,  he  had  better  have  the  stock  trans- 
ferred to  his  individual  name,  which  was  done  by  Page 
transferring  the  stock  in  the  name  of  Page  &  Miller  to  him- 
self, and  l.aving  a  new  certificate  issued  in  the  name  of  J. 
H.  Pace.  At  the  time  this  loan  was  made  by  the  Southern 
Building  &  Loan  Association,  J.  H.  Pa^^e  swore  that  the 
title  to  the  property  was  in  him,  that  it  was  not  q^uestioned, 
and  that  the  only  incumbrance  on  it  was  lfl,500„  which  was 
the  incumbrance  of  the  Ohio  Valley  Building  S  Loan  As- 
sociation. At  the  time  this  statement  was  made  the  exist- 
ence of  the  title  bond  made  by  Page  &  Miller,  which  was  the 
foundation  of  Miller's  claim,  bearing  date  the  6th  day  of 
February,  1890,  and  recorded  February  25,  1890,  was  un- 
known to  the  Southern  Building  &  Loan  Association  op 
to  its  attorneys.  Under  this  title  bond  and  contract  Miller 
had  assumed  to  pay  the  entire  amount  due  the  Ohio  Valley 
IMiilding  &  Loan  Association  on  the  property,  so  as  to  clear 
t^if  same  of  all  incumbrances,  in  consideration  of  the  sale 
to  him  of  an  undivided  one-half  interest.  This  contract 
provides  that  if  the  said  Miller  in  any  case  should  fail  to 
pay  the  entire  balance  due  the  Ohio  Valley  Building  & 
Loan  Association,  and  have  the  trust  deed  released,  then 
the  said  Page  was  to  discharge  the  balance  remaining,  and 
cause  the  said  deed  of  trust  to  be  discharged  and  released, 
and  should  convey  to  the  said  Miller  such  proportion  of  the 
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undivided  one-half  interest  as  the  book  value  of  the  30 
shares  of  stock  by  the  said  trust  deed  named  at  the  time 
of  Miller's  failure  bore  to  the  face  value  of  the  said  bond. 
The  face  of  the  bond  was  |3,900.  The  balance  due  at  the 
time  of  Miller's  failure  to  pay  was  $1,541.26,  discharged  out 
of  the  funds  furnished  by  plaintiff." 

Plaintiff  claims  it  is  entitled  to  enforce  its  lien  against 
the  whole  of  the  property  involved  for  two  reasons:  (1) 
Because  defendant  Miller,  by  1  is  conduct,  is  estopped  from 
setting  up  his  title  bond;  and  (2)  by  virtue  of  subrogation 
to  the  released  lien  of  the  Ohio  Building  &  Loan  Associa- 
tion. 

As  to  the  first  it  is  suflScient  to  say  that  Miller's  title 
bond  was  on  record,  and  there  is  nothing  in  this  case  show- 
ing that,  prior  to  the  loan  made  by  the  plaintiff,  he  did 
anything  to  mislead  the  plaintiff  as  to  the  title  of  the  prop- 
erty. Willia^nson  v.  Jones,  43  W.  Va.  562  (27  S.  E.  411). 
In  Bigelow,  Estop,  p-  294,  it  is  said:  "It  is  settled  law  that 
standing  by  in  silence  will  not  bar  a  man  from  asserting  a 
title  of  record  in  the  public  registry  or  other  like  office 
so  long  as  no  act  is  done  to  mislead  the  other  party.  There 
is  no  duty  to  speak  in  such  a  case."  In  a  note  numerous 
cases  are  cited  to  support  the  text.  It  is  hardly  necessary 
to  repeat  them  here,  as  the  records  of  the  proper  office  are 
the  best  notice  of  title,  and,  if  they  speak  for  a  person,  he  is 
under  no  obligation  to  speak  for  himself.  The  facts  and  cir- 
cumstances are  not  sufficient  to  justify  relief  on  the  grounds 
of  estoppel. 

Nor  is  it  necessary  to  subrogate  plaintiff  to  the  re- 
leased lien  of  the  Ohio  Building  &  Loan  Association.  Sec- 
tion 2,  chapter  72,  Code,  referring  to  general  warranty 
deeds,  provides:  "Every  such  deed,  conveying  lands,  shalL 
unless  an  exception  be  made  therein,  be  construed  to  in- 
clude all  the  estate,  right,  title  and  interest,  both  at  law  and 
in  equity,  of  the  grantor  in  or  to  such  lands."  The  deed  of 
defendant  Page  to  secure  plaintiff  was  such  a  general  war- 
ranty deed,  and  conveyed  to  the  trustee,  Martin,  all  the 
estate,  right,  title,  and  interest  whatever,  both  in  law  and 
equity,  of  the  grantor,  Page,  in  and  to  the  property.  It 
conveyed,  not  only  his  undivided  half,  but  also  the  undi- 
vided half  of  Miller,  subject  to  the  terms  of  the  title  bond ; 
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thus  fully  investing  the  trustee  with  the  legal  title  to  Mil- 
ler's half  until  Miller  should  comply  with  the  conditions  of 
his  bond,  which  was  to  pay  off  the  debt  due  the  Ohio  Bufld- 
ing  &  Loan  Association,  at  that  time  amounting  to  one 
thousand  five  hundred  and  forty-one  dollars  and  twenty-six 
cents.  In  short,  by  his  deed.  Page  substituted  the  plaintiff 
to  all  his  reserved  rights  in  the  title  bond  to  Miller.  Plain- 
tiff thereby  became  entitled  to  the  provision  that,  if  Miller 
failed  to  pay  off  any  portion  of  the  balance  due  the  Ohio 
Building  &  Loan  Association,  he  was  only  to  have  his  fair 
share  of  the  property,  and  also  the  covenant  that  Miller 
would  pay  off  and  discharge  the  association  lien,  with  the 
right  to  compel  him  to  do  so.  The  payment  of  the  lien 
out  of  the  funds  furnished  by  the  plaintiff  inured  to  the 
benefit  of  its  trust  deed.  It  matters  not  who  is  regarded 
as  making  the  payment;  for,  if  Page  had  made  the  payment 
out  of  his  own  funds,  other  than  those  furnished  by  the 
plaintiff,  such  payment  would  inure  to  the  benefit  of  the 
plaintiff,  for  he  had  not  only  obligated  himself  to  do  so,  but 
it  is  the  settled  law  that  where  a  person  makes  a  general 
warranty  deed  for  land,  and  afterwards  acquires  any  man- 
ner of  interest  therein  from  others,  it  inures  by  estoppel  to 
the  benefit  of  his  grantee.  Bigelow,  Estop.  384.  The  re- 
lease, therefore,  of  the  trust  deed  of  the  Ohio  Valley  Build- 
ing Association  inured  to  the  benefit  of  the  plaintiff,  and 
not  to  Page,  and  he  had  neither  the  moral,  legal  nor  equi- 
table right  to  receive  or  demand  from  Miller  the  sum  paid 
in  discharge  of  such:  lien,  but  all  his  right  thereto  was 
vested  in  the  plaintiff,  and  the  legal  title  to  the  whole 
property  was  vested  in  the  trustee  for  the  plaintiff's  benefit^ 
subject,  alone,  to  the  title  bond. 

Nor  had  Miller  any  longer  the  right  to  pay  Page  the 
one  thousand  five  hundred  and  forty-one  dollars  and  twen- 
ty-six cents,  and  compel  a  conveyance  of  the  property.  Page 
had  nothing  left  to  him  but  a  mere  equity  of  redemption, 
and  all  that  Miller  took  by  Page's  deed  was  such  equity  or 
redemption,  which  in  no  manner  could  effect  the  legal 
title  vested  for  plaintiff's  benefit  and  security.  Page's 
deed  adds  nothing  to  Miller's  title  bond,  and  cannot  do  so 
until  the  legal  title  is  released  from  plaintiff's  lien.  Miller 
now  holds  nothing  in  the  property  but  a  recorded  equitable 
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interest,  subject  to  plaintiff's  prior  equity  and  legal  title. 
Plaintiff's  equity  is  prior,  because  its  funds  were  used  to 
pay  off  the  debt  that  Miller  obligated  himself  to  pay;  and, 
as  such  debt  was  a  lien  prior  in  right  to  Miller's  equity, 
plaintiff  is  entitled  to  the  benefit  of  such  priority,  and  be- 
fore Miller  can  ask,  he  must  do,  equity.  Plaintiff's  trust 
deed  wa«  placed  on  record  immediately,  and  furnished  Mil- 
ler constructive  notice  as  to  where  the  legal  title  was, 
and  in  addition  he  had  actual  notice;  as  shown  by  the  proof 
that  plaintiff  had  furnished  the  money  to  pay  his  debt,  and 
that  Page  had  given  a  deed  of  trust  on  all  his  (Pace's) 
interest  in  the  property  to  secure  plaintiff,  at  least  prior 
to  the  time  that  he  claims  to  have  paid  Page  said  sum  of 
one  thousand  five  hundred  and  forty-one  dollars  and  twen- 
ty-six cents;  and,  having  such  notice,  he  could  not  pay  such 
sum  to  Page,  except  at  his  own  risk  and  loss,  but  it  was  his 
duty  to  pay  it  to  plaintiff,  holding  the  legal  title.  Other- 
wise he  could  not  demand  from  plaintiff  the  conveyance  or 
release  of  the  legal  title.  The  court,  therefore,  erred  in 
holding  that  the  plaintiff  held  title  to  only  a  one-half  undi- 
vided interest  in  the  property,  but  it  should  have  held  that 
the  legal  title  to  the  whole  property  was  vested  in  the  trus- 
tee for  plaintiff's  benefit,  subject  to  Miller's  equitable  rights 
under  hi«  title  bond  to  pay  to  plaintiff  said  sum  of  one 
thousand  five  hundred  and  forty-two  dollars  and  twenty-six 
cents,  with  interest  from  the  28th  day  of  June,  1892,  until 
paid,  and  thus  obtain  a  release  upon  his  one-half  undi- 
vided half  from  the  lien  of  plaintiff's  trust,  and  on  his  fail- 
ure to  pay  the  same  to  subject  such  undivided  half  to  the 
payment  thereof.  "As  long  as  the  legal  title  to  lands  is  re- 
tained, a  lien  for  the  purchase  money  existi."  Roush  v. 
Miller,  39  W.  Va.  638.  (20  S.  E.  663);  Finley  v.  Arjn- 
Strong,  2i  W.  Va.  113;  Poe\.  PaxiorCs  Heir's  26  W.  Va. 
607. 

Miller's  defense  in  this  cause  has  been  conducted  on  the 
theory  that  the  legal  title  to  this  property  was  in  Page, 
and  passed  by  his  deed.  This  is  certainly  not, the  true 
state  of  the  title;  as  heretofore  shown.  What  excuse,  then,, 
can  Miller  give  for  asking  the  court  to  devest  the  plaintiff 
of  the  title,  and  to  invest  it  in  him.  Under  Page's  deed  he 
holds  only  the  equity  of  redemption.  Under  his  title  bond 
he  must  show  payment  of  the  purchase  money  before  he 
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can  aflk  a  conveyance.  He  says:  "I  paid  Page."  The  plain- 
tiff answers :  "When  you  did  so,  not  only  did  you  have  con- 
structive notice  that  Page  had  conveyed  away  his  whole 

interest  in  the  property,  not  only  did  you  have  facts  and 
circumstances  to  put  you  on  your  guard,  but  you  had  actual 

notice  that  plaintiff's  money  had  been  used  under  a  false 
pretense  to  pay  your  debt,  to  secure  which  he  had  under- 
taken to  convey,  not  only  his,  but  your,  interest  in  the 
property."  While  Miller  states  in  Ms  deposition  tiiat  he 
did  not  know  at  the  time  it  was  done  that  Page  intended 
to  convey  away  his  interest  in  the  property,  neither  in  his 
deposition  nor  his  pleading  does  he  deny  that  at  the  time 
he  paid  Page  the  one  thousand  five  hundred  and  forty-two 
dollars  and  twenty-six  cents  he  had  lull  and  complete 
notice  and  acknowledge  of  plaintiff's  trust  deed.  This  is  a 
matter  that  devolved  upon  him  to  show  to  justify  such  pay- 
ment and  relieve  him  from  imputation  of  an  after  attempt 
to  secure  the  benefit  of  Page's  fraud,  and  thereby  become  a 
participant  therein. 

While  the  plaiiintiff  has  the  right,  legal  and  equitable,  to 
retain  the  legal  title  until  the  purchase  money  is  fully  paid, 
if  such  were  not  the  law,  it  would  undoubtedly  be  entitled 
to  subrogation  to  the  lien  of  the  original  deed  of  trust  of 
the  Ohio  Valley  Building  Association  to  the  extent  of  such 
purchase  money.  This  is  owing  to  the  fraud  practiced  on 
it  by  Page,  ft  was  induced  to  furnish  this  money  on  the 
false  representation  by  Page  that  he  was  the  owner  of  the 
property,  and  that  it  was  free  from  all  other  incumbranccH. 
His  statement  in  this  regard  was  sworn  to  by  him,  and  was 
made  as  an  inducement  to  get  the  loan.  In  the  case  of 
Sidener  v.  Pavey^  11  Ind.  241,  it  is  held  that  under  such  cir- 
cumstanees  the  subsequent  mortgagee  is  neither  a  meddler 
nor  a  volunteer,  nor  his  payment  voluntary,  who  furnishes 
money  to  pay  off  a  prior  deed  of  trust  or  mortgage,  on  the 
representation  that  the  property  is  otherwise  free  from  in- 
cumbrance, and  that  against  all  such  other  incumbrances 
he  is  entitled  to  be  substituted  to  the  lien  of  the  incum- 
brance his  money  was  used  in  satisfying. 

It  is  also  held  that  "if  a  formal  discharge  of  a  mortgage 
has  been  obtained  by  fraudulent  means,  it  is  no  payment 
and  discharge  of  the  mortgage,  and  a  subsequent  lien  hold- 
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er,  whose  rights  existed  at  the  time  of  such  discharge;^  can- 
not object  to  the  prior  mortgagee  being  restored  to  his 
rights."  And  in  such  cases  of  fraud  and  mistake  a  third 
person  who  pays  the  mortgage  at  the  request  of  the  debtor, 
and  takes  a  new  mortgage  for  the  same  debt,  will  be  subro- 
gated to  the  rights  of  the  original  mortgage  as  against  in- 
tervening incumbrances  existing  at  the  time  of  the  can- 
cellation of  the  first  mortgage.  Jones,  Mortg.  sections  2, 
876-878;  Hyde  v.  Tanner^  1  Barb.  75;  Hosier's  Appeal, 
56  Pa.  St.  76;  McCormick's  AdmW  v.  Irwin,  35  Pa.  St. 
111\  Payne  \.  Hatha-way^Z  Vt.  2\2\  Snellings.  Mclntyre,^ 
Abb.  N.  C.  469;  Green  v.  Milbank,  3.  Abb.  N.  C.  138; 
Gerwig  v.  Sitterly^  56  N.  Y.  214;  Peterson  v.  Birdsally 
64  N.  Y.  294;  Cole  v.  Malcolm,  66  N.  Y.  363;  Barnes  v. 
Camack,  1  Barb.  393;  Car/^r  v.  Taylor,  3  Head,  SO;  ^Mal- 
lersonv.  Thomas,  41  111.  110\  Barnes  v. Matt,  64  N.  Y.*397; 
Haggerty  v.  McCajina,    25  N.  J.  Eq.  48;  21  Am.  &  Eng. 

Ene.  Law  294. 

Many  other  authorities  might  be  cited  in  favor  of  this 
well-settled  doctrine,  but  it  is  unnecessary  to  do  so  in  this 
case;  for,  as  heretofore  held,  the  plaintiff's  trustee  holds 
the  legal  title  to  the  property  for  plaintiff's  benefit  until 
Miller  pays  off  the  vendor's  lien  existing  against  the  same 
at  the  time  Page  conveyed  away  bis  whole  interest  in  the 
property^  both  legal  and  equitable,  to  such  trustee.  The 
decree  is  therefore  reversd,  and  a  decree  entered  in  favor  of 
plaintiff  aijainst  Miller's  half  of  said  property  for  the  sum 
of  one  thousand  five  hundred  and  forty-two  dollars  and 
twenty-six  cents,  with  interest  from  the  28th  day  of  June, 
1892,  until  paid,  and  this  cause  is  remanded  for  further 
proceedings. 

English,  Judge,  {dissenting) . 

J.  Harvey  Page  was  the  owner  of  a  tract  of  land  in  the 
city  of  Huntington,  and  on  the  28th  day  of  January,  1890„ 
he  executed  a  deed  of  trust  upon  said  property  to  secure 
the  payment  of  a  bond  executed  by  himself  and  W.  C.  Mil- 
ler, of  that  date,  for  the  sum  of  three  thousand  nine  hun- 
dred dollars,  payable  to  the  order  of  the  Ohio  Valley  Build- 
iui^  &  Loan  Association.  On  February  6,  1890,  said  Page 
executed  a  title  bond  to  Miller  for  an  individual  one-half 
of  said  land,  and  the  consideration  was  that  Miller  should 
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pay  off  the  said  bond  to  the  Ohio  Valley  Building  &  Loan 
Association,  and  secure  the  releaee  of  saidi  deed  of  trust, 
which  title  bond  was  acknowledged  February  10,1890,  and 
admitted  to  record  on  the  25th  of  the  same  month.  Miller 
made  payments  to  the  Ohio  Valley  Building  &  Loan  Asso- 
ciation, until  the  11th  of  March,  1892,  when  he  hM  re 
duced  the  debt  to  one  thousand  five  hundred  and  forty-one 
dollars  and  twenty-six  cents,  when  said  Page  borrowed 
money  from  the  Southern  Building  &  Loan  Association; 
and  said  Miller  subsequently  paid  said  Page  the  amount 
so  advanced,  by  paying  his  dues  to  the  Southern  Building 
&  Loan  Association  and  allowing  him  to  receive  the  whole 
of  the  rents  arising  from  said  property  until  said  debt  of 
one  thousand  five  hundred  and  forty-one  dollars  and  twen- 
ty-six. cents  had  been  reduced  to  five  hundred  and  ten  dol- 
lars>,  for  which  amount  Miller  executed  his  note  to  Page, 
dated  June  7,  1892,  which  note  was  afterwards  paid  by  Mil- 
ler. On  January  18,  1893,  Page  and  wife  conveyed  the  un- 
divided half  of  said  property  described  in  the  title  bond  to 
Miller,  and  the  deed  was  recorded  January  21, 1893.  On  the 
29th  of  August,  1891,  said  Page  borrowed  from  the  South- 
ern Building  &  Loan  Association  five  thousand  dollars,  to 
secure  which  said  Page  and  his  wife,  Annie  Page,  executed 
a  note,  bearing  date  the  11th  of  March^  1892,  by  which  they 
promised  to  pay,  six  years  after  date,  to  the  order  of  tne 
Southern  Building  &  Loan  Association  the  sum  of  five 
thousand  dollars,  subject  to  the  stipulation  that,  in  the 
event  that  Page  made  default  in  the  interest,  premiums,  or 
fines  of  said  association  for  the  period  of  six  months,  then 
the  said  bond  should  become  due  and  payable;  and  the  said 
Page  and  wife  executed  a  deed  of  trust,  dated  March  11, 
1892,  conveying  with  covenants  of  general  warranty  said 
tract  in  the  city  of  Huntington  to  secure  the  payment  of 
said  note.  When  this  note  fell  due,  Page  made  default  in 
its  payment,  and  on  October  16,  1896,  said  Southern  Build- 
ing &  Loan  Association  brought  a  suit  in  equity  in  the  cir- 
cuit court  of  Cabell  county,  setting  forth  these  facts,  and 
praying  that  its  deed  of  trust  upon  the  said  tract  of  land 
might  be  decreed  the  first  lien  upon  the  entire  tract,  and 
that  it  might  be  sold  to  pay  the  amount  due  It,  with  inter- 
est and  costs;  that  the  said  title  bond,  dated  February  6, 
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1890,  and  the  deed  from  Page  and  wife  to  W.  C.  Miller,  be 
set  aside  as  clouds  upon  the  title,  and  the  same  be  held  as 
void  to  plaintiff's  claim;  and  that  said  Miller  be  estopped 
from  asserting  any  other  claim  against  said  property,  so 
far  as  affects  plaintiff's  lien.  The  grounds  upon  which  the 
plaintiff  predicated  its  claim  for  the  relief  prayed  for  in  this 
case  are  thus  briefly  stated :  At  the  time  said  deed  of  truHt 
was  executed  by  Page  and  wife,  with  covenants  of  general 
warranty,  the  said  Page  had,  unknown  to  plaintiff,  made  a 
.  written  contract  with  Miller  by  which  he  agreed  to  convey 
to  him  an  undivided  half  interest  in  said  propertj  in  con- 
sideration of  Miller's  paying  off  the  amount  due  the  Ohio 
Valley  Building  &  Loan  Association  on  its  lien,  and  that, 
although  said  contract  was  then  recorded,  at  the  time  the 
loan  was  made  by  plaintiff  to  Page  its  existence  was  un- 
known to  it;  that  said  title  bond  was  without  considera- 
tion; that  said  Miller  never  complied  with  the  conditions 
of  the  bond,  and  was  not  entitled  to  a  deed;  that  under 
said  title  bond  Miller  was  to  pay  off  the  lien  of  the  Ohio 
Valley  Building  &  Loan  Association  upon  the  property  in 
question,  but  that  he  did  not  comply  with  this  requirement, 
and  the  same  was  discharged  by  plaintiff,  and  it  was  there- 
fore entitled  to  be  subrogated  to  the  rights  of  the  Ohio  Val- 
ley Building  &  Loan  Association  to  the  extent  of  the  lien 
so  paid;  that  Miller  knew  that  Page  was  obtaining  said 
loan  from  plaintiff  for  the  purpose  of  paying  off  the  deed  of 
trust,  for  which  said  Miller,  as  a  joint  maker,  was  respon- 
sible to  said  Ohio  Valley  Building  &  Loan  Association; 
that  the  understanding  between  Page  and  Miller  at  the 
time  was  to  release  the  said  title  bond,  and  Tage  was  to. 
hold  the  entire  tract  set  out  in  the  deed  "of  trust,  although 
the  fact  of  Miller's  holding  said  title  bond  was  not  known 
to  plaintiff  at  the  time  the  loan  was  made;  that  Page  ob- 
tained the  loan  from  plaintiff  with  the  consent  of  Miller, 
and  by  his  procurement  executed  the  deed  of  trust  to  se- 
cure same,  and  for  that  reason  Miller  was  estopped  from 
setting  up  any  claim  to  the  property  as  against  plaintiff; 
and  that  the  deed  from  Page  and  wife  to  Miller  was  also 
without  consideration,  and  made  for  the  pui-pose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  said  Page. 
Miller  filed  his  answer  to  the  bill,  putting  in  issue  the  ma- 
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terial  allegations  thereof,  and  setting  up  his  purchase  of 
the  undivided  half  of  said  property  in  good  faith  under 
said  title,  and  the  time  and  manner  of  his  payment  for  the 
same.  The  cause  was  referred  to  a  commissioner,  deposi- 
tions were  taken,  and  the  commissioner  reported  adversely 
to  the  claims  asserted  by  plaintiff  in  its  bilk  Commission- 
er's report  was  excepted  to  by  plaintiff,  the  exceptions  over- 
ruled, and  a  decree  entered  directing  the  sale  only  of  the 
half  of  said  property  belonging  to  Page  in  satisfaction  of 
the  plaintiff's  debt.  From  this  decree  the  plaintiff  obtained 
this  appeal. 

The  first  point  relied  on  and  assigned  as  error  by  the 
appellant  i^  asto  the  action  of  the  court  in  overruling  the  ex- 
ceptions of  plaintiff  to  the  commissioner's  report,  because 
he  reported  the  entire  tract,  the  legal  title  to  which  w'ag| 
in  J.  H.  Page  at  the  time  of  obtaining*  the  loan,  was  not 
liable  to  sale  for  the  payment  of  the  lien  of  the  appellant. 
Now,  while  it  is  true  that  at  the  time  Page  obtained  the 
loan  from  the  appellant  he  was  the  holder  of  the  legal  title 
to  the  property  on  which  the  deed  of  trust  was  executed 
to  secure  the  loan,  yet  Miller  at  that  time  not  only  held  a 
title  bond  for  the  undivided  half  of  the  property,  but  the 
same  was  then  on  record,  and  appellant  was  bound  to  take 
notice  of  it.  The  consideration  stated  on  the  face  of  the 
title  bond  was  to  pay  off  and  discharge,  according  to  its 
terms,  a  certain  bond  executed  by  said  Page  &  Miller  on 
the  28th  of  January,  1890,  for  the  sum  of  three  thousand 
nine  hundred  dollars,  payable  to  the  order  of  the  Ohio  Val- 
ley Building  &  Loan  Association,  and  to  obtain  the  release 
of  the  deed  of  trust  then  executed  to  secure  the  payment  of 
said  bond:  and  said  title  bond  covenanted  that,  upon  the 
payment  of  the  bond  and  the  release  of  said  trust.  Page  and 
wife  would  at  once  convey  one  undividual  half  interest  in 
the  property  to  Miller,  who  proceeded  to  comply  with  said 
conditions  by  paying  the  dues  to  said  building  and  loan  as- 
sociation until  he  reduced  the  debt  from  three  thousand 
nine  hundred  dollars  to  one  thousand  five  hundred  and 
forty-one  dollars  and  twenty-six  cents.  Page  then  paid  the 
balance  himself  with  money  borrowed  from  the  Southern 
Building  &  Loan  Association;  Miller  subsequently  repaying 
him  and  obtaining  a  deed  from  Page  and  wife  for  said  un- 
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divided  half.  Our  statute  (section  4,  chapter  74,  of  the 
Code)  provides  that:  "Any  contract  in  writing  made  in  re- 
spect to  real  estate  or  goods  and  chattels,  in  consideration 
of  marriage,  or  made  for  the  conveyance  or  salel  of  real 
estate,  or  a  term  therein  for  more  than  five  year»,  shall 
from  the  time  it  is  duly  admitted  to  record  be  as  against* 
creditors  and  purchasers  as  valid  as  if  the  contract  waa  a 
deed  conveying  the  estate  or  interest  embraced  in  the  con- 
tract." The  appellant  had  all  the  notice  it  was  entitled  to 
as  to  this  title  bond.  It  is  true  that  Page,  in  executing  the 
deed  of  trust  to  secure  the  loan,  described  therein  the  en-, 
tire  property,  instead  of  the  undivided  half,  and  conveyed 
the^  same  to  the  trustee  with  covenants  of  general  war- 
ranty. This  deed,  however,  only  operated  to  convey  the 
title  held  by  him,  to  wit,  the  undivided  half,  and  by  his 
wari'anty  he  subjected  himself  to  a  claim  for  damages  by 
reason  of  the  defect  in  his  title. 

The  first  exception  to  the  commissioner's  report  claims 
that  said  report  is  erroneous,  so  far  as  it  fails  to  report  that 
the  payment  of  one  thousand  five  hunded  and  forty-one  dol- 
lars due  on  the  lien  of  the  Ohio  Valley  Building  &  Loan 
Association  upon  the  property  set  out  m  the  bill,  which 
Miller  bound  himself  to  pay,  does  not  entitle  the  associa- 
tion to  the  benefit  of  a  lien  upon  the  whole  property  to 
that  extent.  The  second  assignment  of  error  is 
the  same  in  substance  as  the  first,  and  the  third  claims 
that  the  court  should  have  held  that  the  appellant  should 
have  been  substituted  to  all  the  rights  of  the  Ohio  Valley 
Building  &  Loan  Association,  and  to  charge  me  land  be- 
longing to  Miller  with  the  payment  of  the  lien  which  it 
realized,  and  which  inured  to  the  benefit  of  said  Miller.  This 
right  of  subrogation  is  predicated  upon  the  allegation  that 
the  appellant  paid  oflF  the  balance  due  the  Ohio  Valley  Build- 
ing &  Loan  Association  which  Miller  had  bound  himself  to 
pay,  but  the  evidence  does  not  support  this  contention.  On 
the  contrary,  it  clearly  shows  that  it  was  paid  by  Page  out 
of  the  borrowed  money;  and  that  that  was  the  understand- 
ing at  the  time  the  loan  was  applied  for  appears  on  the  face 
of  the  application,  which  is  in  evidence.  Questioti  25,  pro- 
pounded to  said  applicant,  was:  "Are  there  any  existing 
incumbrances  on  said  property?    A.    Yes.    Q.    If  so,  state 
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same.  A.  tl>SOO.  Q.  26.  Will  release  of  above  incum- 
brances be  *  procured  by  you,  ready  for  delivery  and  for 
record  at  the  time  of  closing  the  loan?  A.  Yes;  will  pay 
out  of  proceeds  of  loan."  On  March  30,  1892,  it  appears 
from  Exhibit  5,  filed  with  the  deposition  of  F.  B.  Enslow, 
said  Page  gave  to  Simms  &  Enslow,  attorneys  at  law,  the 
following  order:  'TTou  are  hereby  authorized  to  pay  the 
Ohio  Valley  B.  &  L.  Association,  out  of  the  money  due  me 
from  the  Southern  B.  &  L.  Association,  wha{  I  owe  the  said 
Ohi«o  Valley  Association  and  when  draft  for  said  amount 
reaches  you,  you  are  authorized  to  hold  same  till  it  is  paid. 
(Signed)  J.  H.  Page."  In  pursuance  of  this  order,  on  June 
28,  1892,  Simms  &  Enslow  drew  their  check  in  favor  of  the 
Ohio  Valley  Building  &  Loan  Association  for  one  thousand 
five  hundred  and  forty-one  dollars  and  twenty-six  cents.  F. 
B.  Enslow,  in  reference  to  this  check,  says  in  his  deposi- 
tion: "At  the  time  this  check  was  drawn  in  this  way,  our 
firm  had  refused  to  turn  over  the  money  until  the  liens 
were  paid  off," — and  on  March  30,  1892,  Page  directed  and 
authorized  the  firm  of  Simms  and  Enslow  to  pay  the  Ohio 
Valley  Building  &  Loan  Association,  out  of  the  mone}'^  due 
him  from  the  Southern  Building  &  Loan  Association,  the 
amount  he  owed  said  asscciation;  and  he  flies  aaid  check 
and  direction  from  Page  to  pay  said  money  over  with  his 
deposition.  Thus  it  appears  that  Page  paid  the  balance  due 
the  Ohio  Valley  Building  &  Loan  Association  out  of  money 
he  had  borrowed  from  the  Southern  Building  &  Loan  As- 
sociation. 

Under  this  statement  of  facts  which  appears  from  the 
record,  the  Southern  Bmlding  &  Loan  Association  was  not 
entitled  to  subrogation,  for  the  reason  that  it  did  not  pay 
off  the  lien  held  by  the  Ohio  Valley  Building  &  Loan  As- 
sociation; but,  on  the  contrary,  the  proof  shows  the  same 
was  paid  by  Page  with  money  borrowed  from  the  appellant. 
Sheldon,  in  his  work  on  Subrogation  (page  15,  section  11), 
says:  "In  short,  the  doctrine  of  subrogation  is  that  one 
who  has  been  compelled  to  pay  a  debt  which  ought  to  have 
been  paid  by  another  is  entitled  to  exercise  all  the  reme- 
dies  which  the  creditor  possessed  against  that  other,  and 
to  iudemnitv  from  the  fund  out  of  which  should  have  been 
made  the  payment  which  he  has  made," — citing    Allen  v. 
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Williams,  33  N.  J.  Eq.  584;  Bursts,  Thomas]  %1  Dl., 
222.  The  same  author  (page  3,  section  2)  says:  ^^It  ia  a 
legal  fiction,  by  force  of  which  an  obligation  extinguished 
by  a  payment  made  by  a  third  person  is  treated  as  still  sub- 
Bisting  for  the  benefit  of  this  third  person,  who  is  thus  sub- 
stituted  to  the  rights,  remedies,  and  securities  of  another/' 
And  again,  in  section  240:  ''The  doctrine  of  subrogation 
is  not  applied  for  the  mere  stranger  or  volunteer,  who  has 
paid  the  debt  of  another  without  any  assignment  or  agree- 
ment for  subrogation,  being  under  no  legal  obligation  to 
make  the  payment,  and  not  being  compelled  to  do  so  for  the 
preservation  of  any  rights  or  property  of  his  own."  And  in 
section  241:  "Subrogation  by  operation  of  law  exists  in 
favor,  not  of  all  who  pay  the  debt  of  another,  but  only  in 
favor  of  those  who,  being  bound  for  it,  have  therefore  dis- 
charged it."  In  substance  the*  same  is  held  in  Insurance 
Co,  V.  Middleport,  124  U.  S.  534  (Syl.,  point  3),  8  Sup. 
Ct.  625,  which  reads:  "The  doctrine  of  subrogation  in 
equity  requires  (1)  that  the  person  seeking  its  benefit  must 
have  paid  a  debt  due  to  a  third  party  before  he  can  be  sub- 
stituted to  that  party's  rights;  (2)  that  in  doing  this  he  must 
not  act  as  a  mere  volunteer,  but  on  compulsion,  to  save 
himself  from  loss  by  reason  of  a  superior  lien  or  claim  on 
the  part  of  the  person  to  whom  he  pays  the  debt,  as  in  case 
of  sureties,  prior  mortgages^,"  etc.  The  right  is  never  ac- 
corded in  equity  to  one  who  is  a  mere  volunteer  in  paying 
a  debt  of  one  person  to  another.  To  same  effect  see  Blan 
V.  Mounts,  41  W.  Va.  706.  (24  S.  E.  620;)  Shinn  v.  Budd, 
14  N.  J.  Eq.  234.  The  case  at  bar  lacks  the  essential  element 
to  entitle  the  Southern  Building  &  Loan  Association  to 
subrogation  which  is  found  in  all  the  cases  above  cited,  to 
wit,  that  the  party  claiming  the  right  to  be  subrogated  pay 
the  debt  either  as  a  volunteer  or  by  compulsion.  The  proof 
clearly  shows  that  the  debt  due  the  Ohio  Valley  Building 
&  Loan  Association  was  paid  by  Page,  and  this  fact  de- 
prives the  appellant  of  any  right  of  subrogation. 

It  is  contended  by  counsel  for  appellant  that  Miller 
had  full  knowledge  of  the  fact  that  Page  was  obtaining  the 
loan,  and  that  he  expected  to  (rive  a  deed  of  trust  on  the  en- 
tire property;  but  Miller  swears  in  his  deposition:  "I  wa& 
aware  he  intended  or  was  trying  to  get  a  loan,  but  did  not 
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know  he  was  trying  to  mortgage  my  property  to  get  it/' 
Counsel  for  the  appellant,  however,  further  contend  that 
Miller,  with  full  knowledge  of  the  facts,  did  not  make 
known  to  plaintiff  that  he  had  any  written  contract  op 
agreement  or  right  in  said  property,  and  did  not  make  any 
claim,  at  the  time  the  lien  was  made,  that  he  had  any  in- 
terest in  the  same,  and  that,  having  failed  to  speak  when 
equity  and  good  consckDence  required   him  to  assert  his 
rights,  it  is  too  late  now  to  come  and  set  up  what  he  should 
have  done  during  the  time  the  negotiations  were  in  pro- 
gress.   This  contention,  however,  is  met  by  the  fact  that 
Miller  has  spoken  by  placing  his  title  bond  on  record,  and 
giving  notice  to  the  world  of  his  contract:  and  if  the  ap- 
pellant,  iii  abstracting  the  title,  overlooked  it,  it  cannot 
ascribe  the  blame  to  Miller.     In  the  case  of    McClaskey 
v.   OBrien,  16  W.  Va.  792  (Syl.,  point  7),  this  Court  held 
"that  marshaling  should  not  be  enforced  to  the  prejudice 
of  a  third  party.    As  subrogation  is  an  equity,  it  will  not 
be  enforced  when  the  effect  will  be  to  prejudice  or  impair 
the  right  of  third  persons;  it  being  well  settled  that,  where 
parties  have  an  equal  claim  to  the  consideration  of  a  chan- 
cellor, the  law  will  be  suffered  to  take  its  course."  See, 
also,  opinion  of  Haymond,  J.,  at  page  842,  and  authorities 
cited.    Now,  it  is  well  known  to  persons  dealing  with  build- 
ing and  loan  associations  that  when   they    loan    money 
they  require  a  first  lien  on  the  property,  and  Page,  in  nego- 
tiating with  the  appellant  for  this  loan,  became  aware  of 
this  fact,  as  is  apparent  from  his  language  to  Simms  ft 
Enslow  in  his  order  of  March  30,  1892 :    You  are  hereby  au- 
thorized to  pay  the  Ohio  Valley  B.  &  L.  Association  out  of 
the  money  due  me  from  the  Southern  B.  &  L.  Association; 
*     *     *    and  when  draft  for  said  amount  reaches  you,  are 
authorized  to  hold  the  same  until  it  is  paid."    It  is  thus  that 
this  loan  negotiated  by  Page  from  appellant  waa  to  pass 
through  the  hands  of  Simms  &  Enslow,  and  they  were  to 
lift  this  lien  of  the  Ohio  Valley  Building  &  Loan  Associa- 
tion, and  pay  Page  the  balance,  which  they  did,  as  shown 
by  cheek  of  Simms  &  Enslow;  but  the  eridence  shows  they 
paid  it  out  of  money  borrowed  by  Page  from  the  appellant. 
Attention  is  called  to  the  fact  that  at  the  time  Page 
borrowed  the  sum  of  five  thousand  dollars  from  the  South- 
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ern  Bailding  &  Loan  Association  he  held  one  hundred 
shares  of  stock  in  said  association,  and  that  the  three  ap- 
praisers appointed  to  fix  the  value  of  the  property  upon 
which  Page  proposed  to  give  the  trust  to  secure  the  five 
thousand  dollars  loan  fixed  same  at  fourteen  thousand  five 
hundred  dollars,  the  half  of  which  would  be  seven  thous- 
and tw^o  hundred  and  fifty  dollars.     The  associatmn  ex- 
amined the  title,  and  took  the  security  they  regarded  as 
satisfactory.    Application  was  made  for  this  loan  August 
29,  1891.  and  on  March  30.  1892.  he  received  the  money, 
and  paid  off  the  Ohio  Valley  Building  &  Loan  Association, 
and  this  suit  was  not  brought  until  October,  1896.    In  the 
meantime  Miller,  under  hds  title  bon^,  had  repaid  Page  and 
obtained  his  deed.    As  to  the  effect  of  the  general  warranty 
contaAned  in  the  deed  of  trust,  it  is  clear  that  Page  could 
not,  by  such  warranty,  abrogate  his  contract  with  Miller, 
which  appeared  on  the  face  of  the  recorded  title  bond,  and 
which  said  association  had  notice  of  when  it  loaned  the 
money  and  took  the  trust.    The  trustee  in  that  deed  of  trust 
could  acquire  no  better  or  other  title  than  Page  had,  and, 
if  Miller  paid  what  was  due  the  Ohio  Valley  Building  & 
Loan  Association,  he  was,  under  his  contract,  entitled  to» 
hia  deed, — ^it  being  expressly  provided  on  the  face  of  the 
title  bond  that  if  said  Miller  should,  by  death  or  for  any 
other  reason,  become  unable  and  fail  to  pay  the  entire  ba^ 
ance  of  said  bond,  and  have  said  trust  deed  released,  then 
Page  was  to  discharge  the  balance,  obtain  u  release  of  the 
trust  deed,  and  convey  to  Miller  such  proportion  of  the 
undivided  one-half  interest  in  •saidjand  as  the  book  value 
of  thirty  shares  named  in  said  trust  deed  at  the  time  of  Mil- 
ler's failure  bears  to  the  face  value  of  said  bond;  but  Mil- 
ler had  not  failed  for  any  reason  to  comply  with  his  con. 
tract,  but  was  proceeding  to  pay  off  the  trust,  and  had  re- 
duced the  debt  from  three  thousand  nine  hundred  dollars 
to  one  thousand  five  hundred  and  forty-one  dollars  and 
twenty-six  cents;,  and  Page,  as  a  mere  volunteer,  could  not 
pay  the  balance,  and  be  subrogated  to  the  rights  of  Miller. 
No  contract,  fair  or  fraudulent,  between  Page  and  said 
association,  could  deprive  him  of  the  benefit  of  his  contract. 
If  Page  paid  the  association  before  it  was  due,  that  fact 
did  not  deprive  Miller  of  the  right  of  repaying  him  and 
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cladming  his  deed,  which  he  did.  The  Southern  Building 
&  Loan  Association  had  notice  of  the  lien  of  the  Ohio  Val- 
ley Building  &  Loan  Association,  and  it  was  expressly 
agreed  and  understood  between  that  company  and  Page,  at 
the  time  the  loan  was  made,  that  he  was  to  pay  off  that  liea 
out  of  the  money  loaned  him,  which  he  did,  and  cleardd 
the  Page  property  of  everything  except  Miller's  title  bond, 
which  it  was  bound  to  take  notice  of;  and  now  said  asso- 
ciation claims  that,  although  Page  has  taken  the  money 
borrowed  from  it  and  paid  off  that  lien,  yet  it  is  entitled' 
to  come  in  and  be  substituted  to  that  lien.  In  other  words, 
they  say,  "It  is  true  you  paid  it  off  out  of  the  money  loaned 
you,  still  we  are  entitled  to  step  into  the  shoes  of  the  Ohio 
Valley  Building  &  Loan  Association;"  that  is,  it  would  be- 
still  entitled  to  its  trust  lien  to  secure  said  five  thousand 
dollars  and  also  to  the  Ohio  Valley  Building  &  Loan  As- 
ciation's  lien  on  the  property  after  it  was  paid  off  by 
Page.  I  am  of  the  opinion,  therefore,  that  the  appellant 
was  not,  by  such  payment,  entitled  to  be  subrogated  to  the 
rights  of  the  Ohio  Valley  Building  &  Loan  Association; 
and  my  conclusion  is  that  there  is  nothing  apparent  in  the 
record  that  shows  the  defen<i'ant  Miller  was  guilty  of  any 
such  fraud  or  concealment  as  would  vitiate  his  title  to  the 
undivided  half  of  said  property  and  that  there  is  no  error 
in  the  decree  complained  of.  I  would  therefore  affirm  the- 
decree. 

Reversed, 
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1.     Instructions — Evidence — Error— Criminal  Law.  'W?  2431 

An  instruction  which  assumes  an  important  and  material  fact  ^U       ^^^ 
as  true,  which  is  not  conceded  in  the  case,    and  which  the  evi* 
dence  does  not  tend  to  prove,   should  not  be  g-iven  to  the  jury* 
(p.  322.) 

2#    Instructions — Evidence — Criminal  Law — Error. 

It  is  error  for  the  trial  court  to  give  instructions  prejudicial  to 
the  accused,  on  the  trial  of  a  felony  case,  which  are  not  war- 
ranted by  the  evidence,     (p.  323.) 

3.    Instructions — Criminal  Law — Evidence — Error. 

Where  the  testimony  shows  that  the  deceased  came  to  his  death 
from  a  blow  on  the  head  caused  by  a  rock  thrown  by  the  pris- 
oner, but  that  immediately  preceding*  the  act  of  throwing  this 
rock  the  prisoner  had  been  knocked  to  his  hands  and  knees  by  a 
blow  to  the  back  from  a  rock  thrown  by  deceased,  it  was  error 
to  instruct  the  jury  that  **if  the  prisoner,  with  a  deadly  weapon 
in  his  x>ossession,  without  any,  or  uxx>n  very  slight,  provocation, 
gives  to  another  a  mortal  wound,  the  prisoner  is  prima  facie 
guilty  of  wilful,  deliberate,  and  premeditated  killing'*.      (p.322.) 

Error  to  Circuit  Court,  Braxton  County. 

John  Dickey  was  convicted  of  manslaughter,  and  bringfs 

error. 

Reversed. 

W.  E.  R.  Byrne,  for  plaintiff  in  error. 

Edgar  P.  Ruckkr,  Attorney  General,  L.  H.  Kelly  and 
Edwin  M.  Keatley,  for  the  State. 

English,  Judge: 

On  Augufit  26,  1897,  John  Dickey  was  indicted  in  the 
circuit  court  of  Braxton  County  for  the  murder  of  James 
Tanner,  and  on  December  6,  1897,  was  found  guilty  of  vol- 
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untary  manslaughter;  and  thereupon  the  prisoner,  by  his 
counsel,  moved  the  court  to  set  aside  the  verdict  of  the 
jury  and  grant  him  a  new  trial  because  the  verdict  was 
contrary  to  the  law  and  the  evidence,  which  motion  was 
overruled,  and  Dickey  was  sentenced  to  the  penitentiary 
for  the  term  of  five  years.  During  the  trial  the  defendant 
excepted  to  certain  rulings  and  opinions  of  the  court,  took 
several  bills  of  exception,  and  obtained  this  writ  of  error. 
The  first  error  assigned  and  relied  on  by  the  plaintiff 
in  error  is  as  to 'the  action  of  the  court  in  permitting  the 
prosecuting  attorney  to  detail  to  the  jury  a  conversation 
between  himself  and  W.  F.  Frame,  attorney  tor  the  priso- 
ner, which  took  place  in  the  prisoner's  presence,  relative 
to  the  manner  in  which  the  injury  was  infiicted  upon  James 
Tanner,  the  deceased.  Among  other  things,  it  was  stated 
that  Dickey  threw  a  rock  and  hit  Tanner,  who  was  still 
suffering  from  the  wound.  It  does  not  appear  from  the 
testimony  of  the  prosecuting  attorney  that  he  was  present 
when  the  rock  was  thrown  and  the  injury  inflicted,  or  from 
whom  or  how  he  derived  his  information,  but  it  does  appear 
that  Frame  was  counsel  for  the  prisoner;  and,  if  he  obtain- 
ed the  facts  by  consultation  with  Mm,  it  would  be  regarded 
as  a  privileged  communication,  and,  even  if  he  obtained 
the  facts  from  other  parties,  it  would  be  mere  hearsay. 
Frame  would  not  have  been  allowed  to  state  it  to  the  jury 
himself  in  either  event.  The  only  theory  upon  which  this 
evidence  could  be  heard  is  based  on  the  fact  that  the  priso- 
ner remained  silent  while  these  statements  were  made  in  his 
presence.  Greenleaf  (volume  1,  section  197)  states  the  law 
on  this  point  thus :  "Admissions  may  also  be  implied  from 
the  acquiescence  of  the  party.  But  acquiescence,  to  have 
the  effect  of  an  admission^  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  demeanor  or  conduct  of  the 
I>art3'.  And,  whether  it  is  acquiescence  in  the  conduct  or  in 
the  language  of  others,  it  must  plainly  appear  that  such 
conduct  was  fully  known  or  the  language  fully  understood 
by  the  party  before  any  inference  can  be  drawn  from  his 
passiveness  or  silence."  The  prisoner  was  under  arrest  at 
the  time  this  conversation  occurred,  charged  with  a  grave 
offense,  and  the  counsel  he  relied  on  for  his  defense,  was 
talking,  and  it  would  not  be  reasonable  to  expect  he  would 
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contradict  his  statements.  I  da  not  think  his  silence  ander 
such  circumstances  should  be  used  against  him  before  the 
jury,  and  treated  as  acquiecsence.  .It  is  held  in  Douglass 
CasCy  20  W.  Va.  770,  that  "the  commonwealth  had  no  right, 
in  such  trial,  to  prove  the  fact  that  the  pistol  wherewith 
the  murdered  man  was  shot  was  found,  and  when  and  where 
it  was  found,  though  it  was  found  in  consequence  of  state- 
ments as  to  where  it  was  to  be  found,  extorted  improperly 
from  the  prisoner,  or  improperly  made  by  the  prisoner's  at- 
torney in  violation  of  his  duty  to  his  client  to  keep  secret 
professional  communications  mUde  to  him  by  his  client." 

It  is  next  claimed  that  the  court  erred  in  refusing  to 
grant  the  defendant  time  to  procure  the  rock  on  which  it 
was  claimed  the  deceased  fell  after  being  struck  by  the  rock 
thrown  at  him  by  the  prisoner.  The  witness  Burton  Ham- 
rick  was  asked,  "What  became  of  the  rock  that  Mr.  Given 
showed  you  as  the  one  that  Mr.  Tanner  fell  against?"  and 
replied:  "The  rock  was  there  quite  a  while.  I  was  there 
working  about  the  river  up  until  September.  We  was 
hauling  and  banking  logs  there,  and  I  picked  the  rock  up,, 
and  carried  it  up  and  put  it  under  a  log,  to  keep  some  logs 
from  rolling  into  the  river."  He  was  then  asked,  "Do  you 
know  whether  it  is  there  yet  or  not?"  and  replied,  "I  could 
not  say  whether  it  is  there  yet."  It  appears  that  the  point 
at  which  this  diflBculty  occurred  was  20  miles  away.  Did 
the  court  err  to  the  prejudice  of  the  prisoner,  in  the  cir- 
cumstances, in  declining  to  stop  the  trial  and  send  for  this 
rock?  There  was  no  certainty  the  rock  could  be  obtained 
if  time  was  allowed  to  make  the  effort.  The  trial  court 
must  be  given  some  discretion  in  the  conduct  of  a  cause, 
and  it  does  not  appear  that,  in  refusing  to  send  for  this 
rock,  he  prejudiced  the  prisoner  or  abused  his  discretion. 

It  is  next  claimed  that  the  court  erred  in  giving,  at  the 
instance  of  the  State,  instruction  No.  1,  which  reads  as  fol- 
lows: "The  court  instructs  the  jury  that  a  man  is  presumed 
to  intend  that  which  he  does,  or  which  is  the  immediate  o^ 
necessary  consequence  of  his  act,  and  if  the  prisoner,  with 
a  deadly  weapon  in  his  possession,  without  any,  or  upon 
very  slight  provocation,  gives  to  another  a  mortal  wound, 
the  prisoner  is  /  r/w«y«^/^  gnilty  of  wilful  deliberate  and 
premeditated  killing,  and  the  necessity  rests  upon  him  of 
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showing  extenuatiiig  circumstances;  and  unless  he  provea 
such  extenuating  circumstances,  or  the  circumstances  ap- 
pear from  the  case  made  by  the  State,  he  is  guilty  of  mur- 
der in  the  first  degree."  This  instruction,  I  think,  correctly 
states  the  law;  but,  in  my  opinion,  the  defendant's  objection 
should  have  been  sustained  to  it.  To  make  this  instruction 
relevant,  it  must  appear  that  the  rock  was  thrown  by  priso- 
ner upon  very  slight  provocation.  On  this  point,  Frank 
Given,  who  was  present  when  the  diflBculty  occurred,  and 
testifies  in  the  case,  states  that:  "Tanner  threw  out  the 
rocks  in  his  hands  at  the  prisoner,  and  struck  him  in  the 
back,  right  between  the  shoulder  blades,  and  knocked  him 
down.  He  started  to  go  on  his  hands,  and  maybe  on  his 
knees.  As  John  (meaning  prisoner)  raised,  before  he  got 
straightened  up,  he  threw  this  rock  that  hit  Tanner.''  The 
prisoner's  back  was  evidently  turned,  or  he  would  not  have 
been  struck  between  the  shoulder  blades;  but  does  this  tes* 
timony  show  that  the  provocation  was  very  slight,  or  does 
it  show  that  the  prisoner  had  this  rock  in  his  possession 
when  he  received  the  blow?  He  may  have  seized  the  rock, 
while  on  his  hands  and  knees,  so  far  as  the  evidence  shows; 
and  the  instruction  clearly  does  not  refer  to  the  knife  as  the 
deadly  weapon  in  Ms  possession,  because  the  mortal  wound 
was  not  given  with  the  knife.  The  question  as  to  whether 
the  provocation  given  the  prisoner  was  slis:ht  or  otherwise 
was  an  important  factor  in  this  case,  bearing  directly  upon 
the  prisoner's  right  to  defend  himself,  and  it  was  a  ques* 
tion  for  the  jury  to  determine.  In  the  case  of  Boswell  v. 
Com.  20Grat.860,it  was  heM  that  "an  instruction  which  as- 
sumes an  important  fact  as  true,  or  is  calculated  to  mislead 
the  jury^  should  not  be  given."  In  State  v.  Robinson^  20 
W.  Va.  714,  this  Court  held  that  "an  instruction  which  as- 
sumes an  important  and  material  fact  as  true,  which  is 
not  conceded  in  the  case,  should  not  be  given  to  the  jury." 
So,  also,  in  State  v.  Cross,  42  W.  Va.  253,  (24  S.  E.  996,) 
this  Court  held.  "It  is  error  for  the  trial  court  to  give  in- 
structions prejudicial  to  the  accused,  on  the  trial  of  a  fel- 
ony case,  which  are  not  warranted  by  the  evidence."  In  view 
of  these  authorities,  as  applied  to  the  facts  presented  by 
the  record,  I  hold  that  said  instruction  No.  1  should  Have 
been  rejected  by  the  court. 
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The  prisoner  is  also  prejudiced  by  instruction  No.  6 
given  at  the  instance  of  the  State.  It  reads  thus:  "The 
court  instructs  the  jury  that  the  bare  fear  on  the  part  of 
John  Dickey,  the  defendant,  that  James  Tanner,  the  de* 
ceased,  intended  to  do  him  great  bodily  injury,  however, 
well  grounded,  unaccompanied  by  any  overt  act  on  the  part 
of  said  Tanner  indicative  of  such  intention,  would  not  war- 
rant the  killing  of  the  said  Tanner  by  said  Dickey  by  way  of 
prevention.  To  warrant  said  Dickey  in  killin^c  the  said 
Tanner,  there  must  have  been  some  overt  act  of  said  Tan* 
ner  indicative  of  imminent  danger  to  the  said  Dickey  at  the 
time,  and  the  acts  of  the  said  Tanner  must  have  been  such 
as,  under  all  the  evidence  and  oircumstances  of  the  case, 
convince  the  jury  that  the  defendant  had  reasonable  ground 
to  believe,  and  did  believe,  the  danger  imminent,  and  that 
the  killing  of  said  Tanner  was  necessary  to  preserve  his 
own  life,  or  to  protect  him  from  great  bodily  harm."  This 
instruction  is  certainly  well  calculated  to  mislead  the  jury. 
No  evidence  is  found  in  the  record  on  which  to  base  the 
proposition  of  bare  fear  of  harm,  unaccompanied  by  any 
overt  act  upon  which  such  fear  is  based.  The  assumption 
here  is  that  there  was  bare  fear,  unaccompanied  by  any 
over  act;  but  how  can  this  be  reconciled  with  the  fact  that, 
when  the  prisoner's  back  was  turned,  he  was  brought  to 
his  hands  and  knees  by  a  rock  thrown  by  the  deceased? 
And  when  the  prisoner  resents  it  by  throwing  one  back,  the 
evidence  shows  that  Tanner  was  stooping,  evidently  to  get 
a  second  rock,  which,  (vf  he  had  been  allowed  to  %^ty  might 
have  resulted  in  the  death  of  Dickey.  Was  the  prisoner, 
then,  acting  from  bare  fear,  unaccompanied  by  any  overt 
act?  If  not,  it  was  error  to  assume  the  fact,  and  incorpo- 
rate it  in  the  instruction,  before  the  jury  had  an  opportuni- 
ty of  passing  on  the  question.  The  assumption  of  this  fact 
in  the  instruction  would  have  a  tendency  to  lead  the  jury 
to  the  conclusion  that  the  court  thought  the  prisoned  acted 
as  the  result  of  bare  fear,  and  not  prompted  by  the  blow  In 
the  back  which  felled  him  to  the  earth. 

It  is  also  claimed  that  the  court  erred  in  excluding 
from  the  jury  the  aflBdavit  of  J.  F.  Given,  offered  by  the 
defendant  in  connection  with  the  cross-examination  of  L. 
H.  Kelly.    I  cannot  see  that  the  defendant  was  prejudiced 
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by  this  action,  as  the  testimony  of  Given  was  given  before 
the  jury,  and  ample  opportunity  afforded  to  examine  him. 

The  State  also  offered  in  evidence,  in  connection  with 
the  testimony  of  Jack  Friend,  a  plot  or  diagram  purporting 
to  show  the  raft,  river,  and  bank  where  the  difficulty  oc- 
curred. To  this  the  defendant  objected.  The  objection  waa^ 
overruled,  and  said  plat  or  diagram  was  permitted  to  go  to 
the  jury  as  evidence.  This  is  claimed  to  be  error  on  the 
part  of  the  court,  but  I  cannot  see  that  the  prisoner  was 
prejudiced  by  this  action  of  the  court. 

It  ifi  also  claimed  that  the  court  erred  in  overruling  the 
motion  of  the  prisoner  to  set  aside  the  verdict  and  grant 
him  a  new  trial,  but,  as  this  involves  a  discussion  of  the 
testimony,  we  decline  to  consider  this  assignment  of  error^ 
as  the  case  will  be  remanded.  For  the  reasons  above  stated^ 
the  judgment  complained  of  is  reversed,  the  verdict  set 
as'de,  and  a  new  trial  awarded. 

Brannon,  Judge,  {dissenting) : 

I  am  incompetent  to  comprehend  how  it  is  error  to  give 
an  instruction  held  sound  law  in  State  v.  Cain^  20,  W. 
Va.  681,  and  often  since,  when  the  theory  presented  by  it 
is  fairly  a  subject  of  inquiry  by  the  jury,  under  the  evidence- 
Instruction  No.  1  states  a  general  proposition  of  law.  The 
evidence  shows  that  the  parties  had  a  lawsuit,  Dickey 
claiming  something  of  Tanner,  and  angry  at  him;  and 
Dickey  made  threats  of  bouncing  a  rock  off  Tanner's  head. 
They  met  in  the  presence  of  Given  and  Friend,  and  quar- 
reled,— Dickey  commencing  the  quarrel, — ^and  came  to 
blows.  Tanner  was  killed  by  Dickey  with  a  blow  of  a  rock 
on  the  head.  It  was  a  question  for  the  jury  whether  that 
blow  was  given  with  or  without  provocation.  Judge  Eng- 
lish uses  Giveu's  evidence  to  show  that  Tanner  struck  Dick- 
ey in  the  back  with  a  rock,  and  thus  finds  there  was  severe 
provocation,  and  says,  therefore,  an  instruction  presenting 
the  question  vhether  there  waa  or  was^not  provocation 
was  improper:  but,  very  strangely,  Judge  Engush  for- 
gets altogether  Friend's  evidence.  He  shows  no  such  pro* 
vocation.  He  says  that,  when  Tanner  told  Dickey  he  had 
once  paid  him  four  dollars  for  nothing,  Dickey  called  him  a 
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^'God-damned  liar,"  and  drew  his  coat  to  fight.  Given 
agrees  with  Dickey  thu«  far.  Friend  says  that  they  came  to 
blows,  when  Tanner  ran.  Dickey  followed  him,  open  knife 
in  hand,  as  Diokey  admitted,  and  Friend  saw  no  blow  in  the 
back  from  Tanner  to  Dickey.  There  was  evidjence  to 
show  that  Given  himself  contradicted  this  blow  in  the  back 
by  not  mentioning  it  when  narrating  the  occurrence,  just 
afterwards^  when  he  said  both  Tanner  and  Dickey  threw 
rocks  so  nearly  together  that  he  could  not  tell  which  threw 
first.  This  was  a  different  version.  The  State  openly  con- 
tested his  credit  before  the  jury.  Thus,  the  conflicting  ver- 
sions of  the  tragedy  coming  from  Given  anU  "Friend,  bear- 
ing on  the  alleged  provocation  from  Tanner's  striking 
Dickey  in  the  bacl^  with  a  rock  were  before  the  jury,  and 
the  credibility  of  the  two  men,  and  the  question  whether, 
from  his  threats,  it  was  likely  Dickey  acted  without  provo- 
cation. The  jury  was  bound  to  pass  on  this  question.  This 
wafi  the  point  of  debate  between  the  state  and  th^  defend- 
ant. The  instruction  did  not  assume  there  was  no  provo- 
cation, but  said  to  the  jury,  in  general  terms,  that  if  there 
was  no  provocation,  and  death  was  inflicted  with  a  danger- 
ous weapon,  it  would  be  in  law  murder;  and,  logically,  if 
there  was  such  sufficient  provocation,  it  would  not  be  mur- 
der. It  did  not  hint  that  in  the  judge's  opinion  there  was 
no  provocation,  or  very  slight,  but  left  it  with  the  jury 
to  say  whether  the  facts  shown  by  the  evidence  fit  oi? 
suited  the  instruction.  How  could  it  mislead  a  jury  of  ordi- 
nary sense?  This  point  was  not  seen  by  counsel.  It  seems 
to  me  hard  to  see.  Again,  as  the  jury  ignored  the  charge 
of  murder,  what  has  this  instruction  to  do  with  the  case? 
It  bore  only  on  the  murder  feature.  If  error,  it  is  harmless, 
and  not  cause  for  reversal. 

With  regard  to  instruction  No.  6:  Judge  Engush 
goes  on  the  erroneous  idea  that  Given's  evidence  is  to  be 
taken  as  conclusive  to  show  an  overt  act  in  a  blow  in  the 
back  of  Dickey  given  by  Tanner.  But  was  that  blow  given, 
was  a  question  for  the  jury,  under  the  conflicting  versions 
of  the  occurrence  as  given  by  Friend  and  Given. 

And  how  can  Judge  English  reverse  the  cfrcuit  judge 
for  the  evidence  given  by  the  prosecuting  attorney?  He 
said  only  that  Dickey's  counsel,  in  Dickey's  presence,  stated 


326 


State  v.  Emblem. 


[46 


that  Dickey  hit  Tanner  with  a  rock,  and  Dic'key  remained 
silent.  The  evidence  was  admissible.  But  suppose  it  wat 
not;  how  could  it  hurt  Dickey,  when  he  admitted  the  same 
thing  on  the  witness  stand?    It  was  not  questioned. 

To  overthrow  verdicts  and  frustrate  criminal  justice  on 
such  light  grounds  seems  to  bring  criminal  procedure  into 
odium  and  reproach,  and  increase  grave  crime.  I  cannot 
see  my  way  to  agree  to  this  judgment,  but,  as  three  judges 
see  it  plainly,  I  may  be  dull  and  obtuse.  It  seems  to  me 
to  be  so  plain  that  lawyers  ought  not  to  differ  upon  it. 

Reversed, 
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State  v.  Emblem. 

Submitted  February  1,  1899— Decided  April  8,  1899. 

1.  Criminal  Law — Continuance, 

The  judgment  of  a  criminal  court,  refusing  a  continuance,  will 
not  be  reversed  unless  plainly  erroneous,  State  v.  Lane,  44  W. 
Va.  730.     (p.  327.) 

2.  Criminal  JuKVi— Jury— Excusing  Jurors. 

Where  a  panel  of  twenty  jurors,  free  from  exception,  is  com- 
pleted from  those  in  attendance  for  the  trial  of  a  criminal  case, 
the  objection  that,  previous  to  the  making-  up  of  such  panel,  the 
court  had  excused  from  attendance  certain  jurors  on  the  original 
venire  for  that  term  of  the  court  is  not  tenable,     (pi  328.) 

Error  to  Criminal  Court,  Ohio  County. 
Georg-e  Emblem  was  convicted  of  burglary,  and  brings 
error. 

Affirmed. 

W.  W,  Arnett,  for  plaintiff  in  error. 
Edgar  P.  Rucker,  Attorney  General,  and  Edwin  M. 
Keatley,  for  the  State. 
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Dent,  President: 

At  a  criminal  court  held  for  the  county  of  Ohio,  on  the 
30th  day  of  August,  1898,  George  Emblem  was  sentenced 
to  eight  years'  confinement  in  the  penitentiary  on  convic- 
tion of  burglary.  He  applied  to  the  circuit  court  for  a  writ 
of  error,  which  was  refused.  He  then  applied  to  a  judge 
of  this  Court,  who  allowed  the  same. 

The  first  point  of  error  assigned  is  the  refusing  him  a 
continuance  on  his  affidavit.  Unless  such  refusal  is  plainly 
erroneous,  the  judgment  will  not  be  reversed  on  account 
thereof.  State  v.  Lane,  44  W.  Va.  730,  (29  S.  E.  1020iy 
State  V.  Cain,  36  W.  Va.  730,  (15  S.  E.  982).  The  affida- 
vit is  based  on  the  evidence  of  Dr.  G.  P.  Hedges,  in  the 
United  States  army  somewhere  at  the  front,  but  hi«  exact 
location  unknown  to  the  prisoner.  What  he  expects  to 
prove  by  him^  and  can  prove  by  no  other  witness,  is  "as  to 
where  and  how  he  went  to  his  grandfather's  residence,  * 
♦  *  and  the  time  he  left  there,"  the  supposed  night  of  the 
burglary,  to  wit,  the  19th  day  of  December,  1896.  He  says 
he  has  another  witness  to  prove  that  he  remained  there  that 
night,  being  the  night  of  the  burglary.  Dr.  Hedges'  testi- 
mony, given  on  a  former  trial  of  the  case,  was  considered 
on  the  motion.  In  it  he  states,  to  the  best  of  his  recollec- 
tion, the  prisoner  came  to  his  grandfather's  residence  be- 
tween five  and  six  o'clock  the  evening  of  tEe  19th  and  did 
not  leave  until  about  the  same  time  the  next  evening.  The 
prisoner  stated  he  wanted  the  doctor  present  so  that  he 
might  amend  his  deposition  by  stating  that  he  walked 'with 
the  prisoner  to  his  graiidfather's  residence  about  6  o'clock 
the  evenimg  of  the  burglary,  and  they  all  took  supper  there 
together.  It  is  not  possible  to  see  that,  if  such  evidence 
were  given,  it  would  materially  affect  the  case,  and  there- 
fore it  is  impossible  to  hold  that  the  action  of  the  criminal 
court  was  plainly  erroneous  in  refusing:  a  continuance  on 
account  thereof. 

The  only  other  error  assigned  is  that  the  court  erred 
in  selecting  a  jury  from  the  remnant  of  the  panel  after  a 
part  thereof  had  been  discharged.  Section  33,  chapter  159, 
Code,  provides  that  "in  a  case  of  felony,  twenty  jurors 
shall  be  drawn  from  those  in  attendance  for  the  trial  of  the 
accused.    If  a  sufficient  number  of  jurors  for  such  panel  can» 
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not  be  procured  in  tlu«  way  the  court  shall  order  others  to 
be  forthwith  summoned  and  selected  until  a  panel  of  twenty 
jurors  free  from  exception  be  completed."  There  is  no  ob* 
jection  made  that  thie  law  was  not  fully  complied  with,  and 

that  a  panel  of  twenty  jurors,  free  from  exception,  was  not 
completed  from  those  in  attendance,  but  that  the  original 
list  of  jurors,  as  summoned  by  the  oflBcers,  was  not  full,  for 
the  reason  that  some  of  them  had  been  excuced  by  the  court. 
Buch  objection  is  without  lecral  or  just  foundation,  and  was 
therefore  properly  overruled.  The  prisoner  having  had  a 
fair  trial,  without  apparent  error,  the  judgment  is  affirmed. 

Affirmed, 


CHARLESTON. 

State  to  Use  of  United  States  School-Furniture  Co.  v. 

McGuiRE,  et  al. 

Submitted  February  8,  1899— Decided  April  8,  1899. 

1.  Pleading — Declaration — Action  on  Bond. 

A  declaration  upon  a  bond  or  other  writing  need  give  only  its 
legal  effect,  and  must  do  that,  so  far  as  pertinent  t6  the  action, 
(p.  330.) 

2.  Official  Bond — Lex  Loci  Contractus. 

The  law  in  force  at  the  time  of  the  execution  of  a  public  bond 
is  part  of  it,  and  the  effect  of  it;  in  law,  must  be  held  to  be  known 
to  its  makers,  as  if  in  words  incorporated  therein,     (p.  331.) 

3.  Official  Bond — Construction, 

Where  the  condition  of  an  official  bond  contains  some  valid 
provisions,  and  others  not  valid  or  warranted  by  law,  the  bad 
ones,  if  separable  from  the  good,  will  be  ignored,     (p.  331.) 

4.  Official  Bovii>—Sheriff— Construction, 

A  bond  of  a  sheriff  provided  for  the  faithful  discharge  of  his 
duties  as  sheriff,  and  that  he  "shall  account  for  and  pay  over  all 
money  that  shall  come  to  his  hands  for  school  purposes  for  the 
year  1893,  as  provided  in  section  46,  chapter  45,  of  the  Code." 
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The  words  and  fig-ures  **for  the  year  1893"  will  be  eliminated 
and  ignored,  and  the  bond  held  to  cover  school  money  received  by 
the  sheriff  in  any  year  of  his  term.     (p.  332.) 

5.     Official    BasJi'' Construction — Mistake    of  Officer — Action   on 

Bond. 

Where  a  court  or  oflScer  has  authority  to  take  a  bond,  and 
makes  a  mistake  by  omitting-  some  condition  prescribed  by  law, 
or  inserting  a  condition  not  authorized  or  illegal,  unless  the 
statute,  by  express  words  or  necessary  implication,  makes  it 
wholly  void,  the  bond  is  not  void;the  gxxxl  shall  not  be  vitiated  by 
the  bad;  and  the  bond  may  be  sued  on,  so  far  as  the  conditions 
are  ^ooA^  as  a  statutory  bond.     (p.  332.) 

i>.    Pleading — Action  on  Bond — Plea  of  Payment. 

Where  in  an  action  on  a  bond,  the  only  plea  is  payment,  the 
bond  need  not  be  produ'*«d  in  evidence,     (p.  333.) 

Error  to  Circuit  Court,  Webster  County. 

Action  by  the  State,  for  the  use  of  the  United  States 
School-Furniture  Company,  against  P.  J.  McGuire  and 
others.     Judgment  for  plaintiffs.  Defendants  bring-  error. 

Affirmed. 
Watts  &  Ashby,  for  plaintiffs  in  error. 

MoLLiHAN  &  McClintic  and  W.  G.  Mathews,  for  de- 
fendant in  error. 

Brannon,  Judge: 

This  was  an  action  of  debt  in  the  circuit  court  of  Web- 
ster County  by  the  State,  for  the  benefit  of  the  United 
States  School-Furniture  Company,  against  P.  J-  McGuire, 
and  the  sureties  in  an  official  bond  given  by  him,  as  sheriff, 
for  school  moneys,  in  which  there  was  judgment  for  plain- 
tiff. 

The  def  idants  complain  that  the  court  overruled  a  de- 
murrer to  the  declaration,  and  the  point  on  \Vhich  chiefly 
they  would  rest  this  assignment  of  error  is  that  the  bond, 
as  the  declaration  states,  has  the  condition  reciting  Mc- 
Ouire's  election  as  sheriff,  and  providing  that  if  he  should 
"faithfully  discharge  the  duties  of  his  office  of  sheriff  of 
Webster  County,  and  account  for  and  pay  over  all  money 
that  shall  come  into  his  hands  by  virtue  of  his  saiu  office 
for  school  purposes  for  the  year  1893,  as  provided  in  sec- 
tion 46  of  chapter  45  of  the  Code,  then  the  above  obligation 
to  be  void,"  and  that,  though  the  letter  of  the  bond  limited 
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the  liability  of  the  sureties  to  the  year  1893,  the  declaration 
does  not  show  that  the  default  of  the  sheriff  was  in  1893,  or 
that  the  transaction  alleged  (the  nonpayment  of  certain 
school  drafts  drawn  by  boards  of  education  on  the  sheriff) 
had  reference  to  1893.  The  declaration  alleges  that  the 
sheriflt,  whale  in  office,  collected  certain  amounts  of  money 
belonging  to  these  districts,  and  that  drafts  (dated  in  1893 
and  1894)  on  him  were  not  paid.  The  bond  was  dated 
October  2,  1893.  So  we  have  the  question  whether  the 
bond  binds  the  sureties  for  payment  of  money  collected  at 
any  time  during  the  term,  or  is  limited  to  moneys  collected 
for  1893.  A  declaration  upon  a  writing  must  declieu'e  upon 
it  according  to  its  legal  effect.  If  it  does  this,  no  more  can 
be  required.  If,  when  brought  under  legal  construction,  this 
bond  limits  the  liability  of  its  makers  to  school  money  re- 
ceived in  1893,  then  the  declaration  is  perhaps  faulty,  a» 
it  fails  to  allege  that  McGuire  collected  money  of  that  year 
to  pay  this  draft;  but,  if  its  effect  covers  money  of  any 
year  during  the  term,  then  the  fault  does  not  exist  in  the 
declaration.  Indeed,  as  it  charges  that  the  sheriff  '^on  and 
after  2d  day  of  October,  1893,  and  during  his  continuance 
in  office,"  collected  and  received  money  for  the  use  of  the 
boards  of  education  of  Fork  Lick  and  Glade  districts,  we 
may  say  it  charges  that  he  received  money  of  1893. 

But,  going  back  to  the  question  mentioned  above,  does 
this  bond  cover  money  of  other  years  than  i893?  I  hold 
that  it  does.  The  words  in  it,  "for  the  year  1893,"  are  «« 
surplusage, — in  fact,  without  sanction  of  law,  and  therefore 
contrary  to  law.  Section  46,  chapter  45,  Code  1891,  provides 
that  the  sheriff  shall  receive  and  disburse  all  school  moneys 
for  the  various  districts  of  his  county,  and  requires  the 
county  court  to  require  of  him,  in  addition  to  his  general 
bond,  a  special  bond  as  to  school  moneys,  and,  in  prescrib- 
ing its  penalty, — merely  in  prescribing  its  penalty, — directs 
that  the  penalty  shall  be  "equal  to  double  the  amount  of 
school  money  which  will  probably  come  into  hifi  hands  for 
school  purposes  during  any  one  year  of  his  term  of  office. 
This  does  not  limit  the  obligation  of  the  bond  to 
one  year,  but  the  statute  plainly  means  that  it 
shall  cover  any  school  money  received  during  his  term; 
and  therefore  the  insertion  of  those  words  in  the  bond  was 


W.  Va.]    School-Furniture  Co.  v.  McGuire  etal.        331 

the  insertion  of  a  limitation  upon  its  binding  force  ansanc- 
toined  by,  and  contrary  to,  law.    But  counsel  say:  "Look  at 
the  letter  of  the  bond.    It  binds  the  sureties  only  for  money 
of  1893."    That  might  be  so  if  the  bond  were  between  pri- 
yate  individuals, — a  private  contract;  but  thds  is  a  public 
bond,  given  under  statute,  contemplating  that  it  shall  cover 
all  school  money  received  by  the  sheriff  during  his  term,  and 
not  contemplating  such  a  restriction,  and^  when  the  sure- 
ties signed  it,  they  must  be  held  to  have  known  that  the  law 
required  such  a  bond,  and  that  it  had  a  certain  legal  force. 
Sureties  stand  on  "the  letter  of  the  bond,"  it  is  true,  and  it 
cannot  be  stretched,  as  a  general  rule;  but  the  law  in  force 
at  the  execution  of  the  bond,  giving^  it  a  certain  legal  effect, 
is  part  of  the  bond,  and  sureties  engage  with  eyes  open  to 
that  law.   State  v.    Nutter,  44  W.  Va.  385,  (30  S.  E.  67.) 
This  view  is  strengthened  when  we  reflect  that  the  statute 
requiring  this  bond  does  not  specify  its  condition,  and 
therefore    we    must  go    to    the    general  provision    pre- 
scribing the  condition  for  official   bonds;   and   there  we 
find  that  the  Code,  c.  10,  s.  6,  says  that,  in  an  officer's  bond, 
the  condition  "shall  be  for  the  faithful  discharge  by  him 
of  the  duties  of  his  office  and  for  accounting  for  and  paying 
over,  as  required  by  law,  all  money  which  may  come  to 
his  hands  by  virtue  of  the  said  office."    Thde  covers  "all 
money  which  may  come  to  his  hands  by  virtue  of  the  said 
office,"  and  the  presence  of  the  clause  "for  the  year  1893" 
in  McGuire's  bond  is  a  departure  from  this  statute,  and  a 
violation  of  it.    The  law  will  purge  the  bond  of  this  phrase. 
Where  the  statute  eays  that  a  bond  not  taken  conformably 
to  it  shall  be  void,  a  bond  departing  from  it  will  be  void; 
but  where  it  merely  prescribes  a  condition,  and  does  not  de- 
clare a  bond  not  conforming  to  it  void,  a  clause  not  warren- 
ted  by  the  law,  or  contrary  to  it,  i-s  alone  void,  and  will  be 
eliminated.  Justices   v.    Wiym,  Dud.  (Ga.)  22.   In  Newman 
V.  Newman,  4  Maule  &  S.  70,  Lord  Ellenborough  said,  "Ad- 
mitting the  condition  of  this  bond  to  be  ill  as  to  one  part,  it 
seems  that  it  may  be  well  as  to  other  parts,  for  you  may 
separate  at  the  common  law  the  bad  from  the  good."    The 
old  maxim.  Utile  per  inutile  non  vitiatur,^^  solves  the  ques- 
tion.   It  was  unanimously  agreed  in  Pigot's  Case,  11  Coke, 
27,  that,  in  case  certain  conditions  of  a  bond  are  against 
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law,  some  good  and  lawful,  '"the  conditions  which  are 
agadnst  law  are  void,  the  others  stand  good."    "Though  the 
condition  of  a  statutory  bond  contains  more  than  is  re- 
quired, it  will  not  invalidate  the  bond,  if  the  good  can  be 
eliminated  from  the  bad."  4  Myers^  Fed.  Dec.  section  234; 
Farrarv.  U.  S.,h  Pet.  373.    Gibson  v.  Beckham,  16  Grat. 
331,  follows  the  old  law,  in  holding  that  where  a  court  tak- 
ing a  bond  makes  a  mistake  "by  omitting  some  condition 
prescribed,  or  inserting  a  condition  not  authorized  or  il- 
legal, unless  the  statute,  by  express  words  or  necessary  im- 
plication, makes  it  wholly  void,  the  bond  is  not  void.    The 
good  shall  not  be  vitiated  by  the  bad,  and  the  bond  may 
be  sued  on,  so  far  as  the  conditions  are  good,  as  a  statutory 
bond."    It  is  not  asserted  that  thi«  bond  is  void,  but  that 
the  clause  "for  the  year  1893"  limits  the  force  of  it  to 
money  of  that  year.    But  I  cite  the  above  law  to  show  that 
we  must  eliminate  that  clause  from  the  bond.    This  leaves 
the  bond  to  say  that  the  sheriff  ishall  faithfully  discharge 
his  duties,  and  account  for  and  pay  over  all  money  comaiig 
to  his  hands  by  virtue  of  his  office  for  school  purposes,  as 
provided  in  section  46,  chapter  45,  of  the  Code, — provisions 
amply  broad  to  cover  all  money  received  during  his  term. 
The  clause  for  the  faithful  discharge  of  duties  would  be 
enough  to  cover  failure  to  pay  the  drafts,  without  the  clause 
to  pay  over  money.  Poling  w.  Maddox^    41^,  W.  Va.  781, 
(24  S.  E.  999;)  Murfree,  Off.  Bonds,  section  189.    Though 
not  essential  to  the  decision,  I  think  the  declaration  al- 
leges the  reception  of  money  of  1893,  and  it  would  make 
no  difference  that  some  of  the  drafts  were  drawn  in  1894. 
Courts  struggle  to  make  public  bonds  answer  public  justice. 
The  declaration  says  that  the  school  drafts  wer>^  in- 
dorsed "Pay  to  sheriff  of  Webster  County,  or  order  for  col- 
lection and  remittance  for  account  of  U.  S.  School-Furni- 
ture Company,"  and  sent  to  McGuire,  and  received  by  him, 
and  that  he  kept  them,  converted  them  to  hie  own  use  by 
receiving  credit  for  them  in  his  settlements  with  the  boards 
of  education,  and  never  paid  them  to  the  furniture  com- 
pany, and  refused  so  to  do.    It  is  claimed  that  the  sheriff 
was  thus  made  the  company's  agent,  and  the  sureties  are 
not  liable.    This  point  is  untenable.    They  were  sent  to  the 
sheriff  for  payment  and  remittance,  as    the  endorsement 
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shows.  Surely,  if  a  person  risks  sending  to  a  sheriff  a  school 
order^  to  be  paid  and  remitted,  he  does  not  make  him  his 
agent  to  collect,  and  absolve  liability  as  sheriff.  He  in- 
trusts it  to  him  only  for  payment,  just  as  if,  standing  in  hia 
office,  he  would  hand  him  the  draft  and  request  payment. 
Was  there  any  other  intention?  If  he  retained  the  orders 
as  sheriff,  he  was  bound  as  sheriff  to  pay  them.  The  owner* 
could  sue  on  the  bond,  and  need  not  sue  the  sheriff  alone  in 
assumpsit. 

The  court  refused  an  instruction  that  the  plaintiff 
must  produce  the  bond,  but,  as  the  oqly  plea  was  payment, 
— a  plea  of  confession  and  avoidance,  admitting  the  execu- 
tion of  the  bond, — it  was  not  necessary  to  produce  it.  Ham-- 
ilton  V.  Moore,  4  Watts  Q  S.  570. 

Some  instructions  were  given  for  plaintiff.  I  see  no 
error  in  them.  They  involve  nothing  of  importance  requii'- 
ing  discussdon,  and  as  the  case  does  not  go  back  for  new 
trial,  and  the  instructions  are  not  discussed  in  the  brief,  it 
is  needless  to  discuss  them. 

Affirmed. 
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CHARLESTON. 

,  ^  W4  Town  of  Pabsons  v.  Miller  et  al, 

'60     8 

Submitted  February  1,  1899— Decided  April  8,  1899. 

1.  E viDEN c E — Municipal  Corporations — Records . 

The  corporation  books  concerning  the  government  of  a  city, 
town,  or  village,  when  they  have  been  publicy  kept,  and  the  en- 
tries have  been  made  by  a  proper  officer,  as  well  as  duly-authen- 
ticated copies  therefrom,  are  admissible  evidence  of  the  facts 
witnessed  in  them.     (p.  336.) 

2.  Official  Bond — Sureties*  Liability. 

Sureties  on  an  official  bond  are  liable  for  money  in  the  hands 
of  their  principal  at  the  date  of  the  bond,  provided  such  money 
form  a  part  of  the  fund  which  the  bond  was  intended  to  secure, 
and  came  to  the  hands  of  the  principal  obligt)r  in  the  course  of  a 
precedent  term  of  office  or  employment.  If  they  make  the  de- 
fense that  the  money  was  collected  or  otherwise  came  into  the 
hands  of  the  principal  before  the  execution  of  the  bond,  it  is  in- 
cumbent upon  them  to  show  also  that  it  was  misapplied  before 
that  time.     (p.  338.) 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  the  town  of  Parsons  against  M.  V.  Miller  and 
others.  Judgment  for  defendants,  and  plaintiff  brings 
error. 

Reversed. 

W.  B.  Maxwell  and  A.  J.  Valentine,  for  plaintiff  in 
error. 
L.  Hansford,  for  defendants  in  error. 

McWhorter,  Judge: 

The  town  of  Parsons  brought  its  action  before  M.  P. 
Lipscomb,  a  justice  of  Tucker  County,  against  M.  V.  Miller, 
late  sergeant  of  the  town,  and  S.  A.  Moore  and  L.  M.  Austin^ 
sureties  on  his  official  bond,  and  filed  an  account,  as  bill  of 
particulars,  against  the  defendants,  by  name,  as  indebted  to 
the  town  of  Parsons,  "on  account  of  money  had  and  re- 
ceived by  said  M.  V.  Miller,  late  town  sergeant  (on  official 
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bond),  1300.00,"  and  filed  the  following  notice:  "Parsons, 
W,  Va.,  Nov.  10,  '96.  At  a  meeting  of  the  town  council  of 
Parsons  held  November  9th,  1896,  the  following  motion  wab 
made  and  carried:  *0n  motion,  it  is  ordered  that  M.  V.  Mil- 
ler,  late  sergeant  of  thds  town,  do  pay  over  to  L.  H.  Layten, 
the  present  sergeant,  all  money  due  the  town  from  him  as 
late  town  sergeant,  and  that  L.  H.  Layten,  town  eergeant,  is 
directed  to  present  a  copy  of  the  above  order  to  the  said  M. 
V.  Miller,  and  demand  immediate  payment.  F.  M.  Kelly, 
Recorder.  Wm.  G.  Conley,  Mayor.'  Executed  the  within 
notice  by  delivering  to  the  withinnamed  M.  V.  Miller  a  true 
copy  hereof  this  the  tenth  day  of  November,  1896.  L.  H. 
Layten,  Town  Sergeant."  The  defendants  made  no  answer 
either  oral  or  in  writing.  The  justice  heara  the  case,  and 
rendered  judgment  for  plaintiff  for  eighty-six  dollars  and 
fifty-eight  cents,  with  interest  aniZ  costs.  Plaintiff  appealed 
from  this  judgment  to  the  circuit  court.  On  the  12th  of 
March,  1898,  a  jury  was  impaneled  to  try  the  case;  the  plain- 
tiff introduced  its  evidence,  to  which  evidence  the  defend- 
ants demurred,  and  in  which  plaintiff  joined;  the  defend- 
ants offered  no  evidence;  and  under  the  direction  of  the 
court  the  jury  returned  the  following  verdict:  "If  the  law  be 
for  the  plaintiff,  then  we,  the  jury  find  for  the  plaintiff,  and 
assesfi  its  damages  at  |249.50;  but,  iif  the  law  be  for  the  de- 
fendants, then  we  find  for  the  defendants."  The  court  took 
time  to  consider  of  the  demurrer,  and  on  the  21st  day  of 
June,  1898,  entered  an  order  sustaining  the  demurrer,  and 
giving  judgment  for  defendants  for  costs.  In  the  course  of 
the  trial,  plaintiff  took  three  several  bills  of  exception, 
which  were  duly  signed  and  made  a  part  of  the  record.  The 
plaintiff  sued  out  a  writ  of  error,  and  assigns  as  error  the  re- 
fusal af  the  court  to  permit  plaintiff  to  give  in  evidence 
the  settlement  referred  to  in,  and  made  part  of,  the  first  bill 
of  exceptions,  which  says  'that  upon  the  trial  of  this  case  a 
settlement  made  with  M.  V.  Miller  as  town  sergeant,  dated 
on  the  31st  day  of  August,  1895,  in  the  words  and  figures 
following,  to  wit,  was  offered  to  be  introduced  in  the  evi- 
dence of  C.  W.  Minear:  The  finance  committee  submitted 
the  following  report,  ending  Aug.  1st,  1895 :  M.  V.  Miller, 
Sergeant,  Dr.,' " — then  proceeds  "^o  give  a  number  of  items 
under  the  "Dr."  column  and  a  number  under  the  "Cr."  col- 
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umn  and  striking  a  balance  and  signed  "J.  R.  Seiler  M.  H. 
Godwin  R.  F.  Rightmire  Committee."  To  the  introduction 
of  which  defends?  nts  objected  and  the  objection  was  sus- 
tained, and  exception  taken.  There  is  nothing  to  connect 
thia  report  in  any  manner  with  the  reccids  of  the  town  coun- 
cil. It  does  not  purport  to  be  a  part  of  the  record  of  plain- 
tiff, or  a  copy  fom  its  minutes;  and,  while  the  bill  of  excep- 
tions says  it  "was  offered  to  be  introduced  in  the  evidence- 
of  C.  W.  Minear,"  the  only  evidence  found  in  the  record  of 
any  "Minear"  is  the  following,  without  caption  or  closing 
interjected  into  a  deposition  of  witness  Howard  Shaffer: 
**Mr.  Minear:  Q.  What  office  do  you  hold?  A.  Recorder 
of  the  town  of  Parsons.  Q.  What  is  this  book?  A.  Rec- 
ord Book."  With  nothing  more  to  show  its  connection  with 
the  case,  it  was  properly  rejected  as  evidence. 

The  second  assignment  is  for  error  in  refusing  to  per- 
mit plaintiff  to  give  in  evidence  the  settlement  referred  ta- 
in, and  made  a  part  of,  bill  of  exception  No.  2,  introduced 
and  offered  as  evidence  with  the  evidence  of  R.  F.  Right- 
mire.   The  evidence  offered  was  a  settlement  made  with  M. 
V.  Miller,  town  sergeant  from  the  1st  day  of  February  to 
September  21,  1895.    This  report  of  settlement  is  made  out 
precisely  in  the  same  form  as  the  former,  and  signed  by  a. 
committee  of  the  council,  and  in  addition  is  shown  to  have 
been  by  the  town  council  made  a  matter  of  record,  and  is- 
identified  and  proven  by  the  record  of  the  town  council,  by 
witness  Howard  Shaffer,  and  by  witness  Rightmire,  who- 
was  a  member  of  the  council  committee  who  made  the  set 
tlement.     "The  corporation  books  concerning  the  govern- 
ment of  a  city  or  town,  when  they  have  been  publicly  kept,, 
and  the  entries  have  been  made  by  a  puoper  officer,  are  ad- 
missible evidence  of  the  facts  witnessed  in  them."  Star- 
kie,  on  Ev.  308;  Grafton  v.   Reed,  31  W.  Va.  172.  (12  S.  E. 
767  Syl.,  point  2).    This  settlement  should  have  been  ad- 
mitted.   It  chowed  a  balance  due  from  Miller  to  the  town 
at  that  date  (September  21,  1895)  of  six  hundred  and  sixty - 
three  dollars  and  ninety-two  cents.    Of  the  items. of  debit 
in  th^'s  settlement  on  account,  among  others,  was  one  item, 
of  eight  hundred  and  twenty-seven  dollars  and  thirty-nin^ 
cents,  tax  receipts  for  1895. 

The  third  assignment  is  the  refusal  of  the  court  to  al- 
low witness  Rightmire  to  answer  the  following  question? 
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touching  the  balance  found  due  the  town,  on  settlement,  of 
six  hundred  and  fiixty-three  dollars  and  ninety-two  cents: 
"At  that  time  what  was  dt  Mr.  Miller  brought  in  to  repre- 
sent the  663?"  As  the  answer  could  only  concern,  and  prob- 
ably prove,  offsets  of  the  defendant  Miller,  the  ruling  could 
not  be  prejudicial  to  plaintiff,  and  \%  no  cause  of  complaint 
on  its  part. 

Plaintiff  introduced  in  evidence  the  official  bond  of  M. 
V.  Miller,  with  S.  A.  Miller  and  L.  M.  Austin  as  his  sureties, 
in  the  penalty  of  one  thousand  five  hundred  dollars,  dated 
September  23,  1895,  filed  and  approved  September  23,  1895, 
and  the  notice,  with  the  evidence  of  service  thereof  upon 
said  M.  V.  Miller,  requiring  him  to  pay  over  to  his  succes- 
sor all  money  due  from  him,  as  late  sergeant,  to  the  town, 
under  which  order  it  was  his  duty  to  pay  it  over  to  hi-s  suc- 
cessor, unless  he  had  legal  grounds  for  refusing  to  so  pay  it. 
Boards.  Parsons,  22  W.  Va.  308  (Syl.,  point  2).  Plaintiff 
introduced  as  a  witness  Howard  Shaffer,  recorder  of  said 
town  in  1897,  who  testified  from  the  record  that  M.  V. 
Miller  resigned  his  office  of  sergeant  September  18th,  and  on 
the  21st  the  settlement  was  made  which  showed  Miller  due 
the  town  six  hundred  and  sixty-three  dollars  and  ninety -two 
cents,  which  balance  was  carried  to  his  final  settlement 
to  the  council  January  30,  1896;  that  the  balance  at  that 
time  was  three  hundred  and  ninety-two  dollars  and  ninety 
cents;  that  that  amount  was  carried  into  another  settle- 
ment of  the  council  for  1896,  had  July  10,  1896,  in  which 
last  settlement  Miller  was  erroneously  charged  with  sixty- 
eight  dollars  and  twenty-eight  cents  taxes.  "Q.  What  is 
that  error?  A.  Taxes  in  settlement  of  September,  '95. 
He  was  charged  with  them,  and  that  balance  was  credited 
afterwards  in  this  settlement.  Mr.  Miller  owed  a  balance 
of  1317.35,  and  by  taking  balance  of  |68.25  would  leave  still 
owing  the  town  f249.50.  Q.  State  whether  you  were  re- 
corder of  the  town  at  the  time  this  suit  was  instituted.  A. 
I  was.  Q.  Was  that  amount  the  amount  the  town  brought 
suit  against  him  for?  A.  I  think  the  suit  was  brought  for 
?3.00,  but  we  only  claimed  |249.50."  This  evidence  of  witness 
ShaffeiT  is  without  objection  on  the  part  of  defendants,  as  is 
also  the  introduction  of  the  record  book  of  the  town,  upon 
which  he  testifies,  and  the  bond«  and  the  notice  to  pay  the 
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money.  There  is  nothing  in  the  record  to  show  what  the 
contention  of  defendants  is, — whether  they  claim  simply 
that  the  principal  defendant  is  not  indebted  to  the  town, 
or  whether  they  would  throw  the  liability  on  the  suretjues 
in  a  former  bond,  except  by  implication  the  inference 
may  be  gathered  from  the  cross-examination  of  witness 
Shaffer,  where  they  prove  the  fact  that  a  former  bond  was 
given;  ^^Sureties  on  an  oflBcial  bond  are  liable  for  moneys 
in  the  hands  of  their  prindpal  at  the  date  of  the  bond,  pro- 
vided such  money  forms  a  part  of  the  fund  which  the  bond 
was  intended  to  secure,  and  came  to  the  hands  of  the  prin- 
cipal obligor  in  the  course  of  a  precedent  term  of  office  or 
employment.  If  they  make  the  defense  that  the  money  was 
collected,  or  otherwise  came  into  the  handid  of  their  prin- 
cipal, before  the  execution  of  the  bond,  it  is  incumbent  upon 
them  to  show  also  that  it  was  misapplied  before  that  time.I* 
Murf ree.  Off.  Bonds,  section  636 ;  Heiten  v.  Lane^  43  Tex. 
279.  While  this  evidence  was  admitted  without  objection, 
and  is  amply  sufficient  to  support  the  verdict  of  a  jury„  the 
defendants'  demurrer  admits  it  to  be  true.  Lee's  ExWs  v. 
Bridge  Co,,  18  W.  Va.  299.  In  Heard  v.  Railroad  Co., 
26  W.  Va.  455,  it  ds  held  that,  "if  the  evidence  i»  such  that 
the  court  ought  not  to  set  aside  the  verdictof  a  jury  in  fa- 
vor of  the  demurree,  then  upon  a  demurrer  to  that  evidence 
the  court  should  give  judgment  against  the  demurrant." 
For  the  reasons  herein  given  the  judgment  of  the  circuit 
court  is  reversed  and  judgment  is  entered  in  this  Court  upon 
the  verdict  of  the  jury  for  two  hundred  and  forty-nine  dol- 
lars and  fifty  cents  in  favor  of  the  plaintiff. 

Reversed. 
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CHARLESTON. 

Williams  et  ah  v.  Overholt  et  aL 

Submitted  January  26,  1899— Decided  April  8,  1899. 

1.  Assignment*  FOR  Benefit  of  Creditors — Secured  Creditors — 

Surrender  of  Collateral. 

Creditors  secured  by  a  general  assignment  of  their  debtor's 
estate  are  entitled  to  present  participation  in  the  general  funds 
arising  from  such  assignment,  although  they  may  hold  collateral 
sec'irities  on  their  debts.  They  cannot  be  required  to  surrender 
such  securities  until  their  debts  are  fully  satisfied.  Nor  can  they 
be  refused  participation  in  the  general  fund  until  such  securities 
are  exhausted,     (p.  343.) 

2.  Assignment  for  Benefit  of Ckkvuvto'rs— Secured  Creditors — 

Surrender  of  Collateral — Equity, 

The  trustees,  debtor,  or  other  creditors  interested  have  the  right 
to  redeem  such  collateral  securities  by  the  payment  of  the  secur- 
ed debts  in  full;  and  a  court  of  equity,  having  jurisdiction  of  the 
debtor's  estate  for  distribution,  may  compel  the  surrender  of  such 
collaterals,  or  any  balance  thereof  remaining  after  full  satisfac- 
tion of  the  secured  debts,     (p.  344.) 

Appeal  from  Circuit  Court,  Greenbrier  County. 

Action  by  L.  J.  Williams  and  J.  C.  Patterson  ag'ainst  W. 
H.  Overholt  and  others.  Judgment  for  plaintiffs,  and  John 
W,  Harris  and  other  defendants  appeal. 

Modified  and  affirmed. 

J.  W.  Harris,  R.  W.  Hill,  and  E.  L.  Beard,  for  appel- 
lants. 

L.  J.  Williams,  for  appellees. 

Dent,  President: 

"The  petition  of  John  W.  Harria,  attorney,  E.  L. 
Beard,  and  R.  W.  Hill  respectfully  represents  that  they 
are  aggrieved  by  a  decree  of  the  circuit  court  of  Green- 
brier County  rendered  on  the  24th  day  of  June,  1897,  in  a 
chancery  cause  therein  pending,  in  which  L.  J.  WilliamN 
and  J.  C.  Patterson,  trustees,  are  plaintiffs^  and  W.  H. 
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Overholt  and  others  are  defendants.  It  will  be  seen  from 
inspection  of  the  record  that  three  notes  of  ©aid  W.  H. 
Overholt,  for  the  sums  of  |1,500,  f 2,000,  and  |375,  respect- 
ively, had  been  protested  for  nonpayment,  and  that  your 
petitioners,  E.  L.  Beard  and  R.  W.  Hill,  the  endorsers 
thereof,  had  been  compelled  to  take  up  the  same,  and,  that, 
an  account  having  been  ordered  of  the  debts  of  Overholt, 
Overholt  secured  by  a  certain  deed  of  trust  Jn  the  bill  men- 
tioned, these  notes  were  filed  in  the  name  of  John  W. 
Harris,  attorney,  and  the  same  were  allowed  and  reported 

• 

as  secured  by  the  trust  deed  aforesaid.  Overholt,  how- 
ever, stated,  in  a  deposition  given  by  him,  that  he  had 
assigned  certain  paper  as  collateral  security  for  the  pay- 
ment of  these  debts,  but  did  not  istate  the  character  of 
this  paper,  what  had  been  or  could  be  realized  thereon,  or 
w^hether  it  was  of  any  value.  The  only  information  fur- 
nished as  to  this  collateral  is  contained  in  the  deposition 
of  John  W.  Harris,  from  which  it  pppears  that  such  ot  it 
of  which  he  had  any  knowledge  was  given  on  the  two  first- 
mentioned  notes,  and  that  some  of  dt  would  not  become 
due  for  a  long  time.  The  larger  part  of  it  seems  to  have 
been  turned  over  to  Hill,  and  to  have  consisted  of  small 
accounts,  and  that  very  little  of  any  of  the  collateral 
turned  over  had  been  collected.  The  contention  of  peti- 
tioners is  that  the  deed  of  trust  aforesaid  secured  all  of 
Overholt's  general  creditors  equally,  and  without  regard 
to  the  collateral  held  by  them.  It  was  niade  to  secure 
'the  payment  of  their  debts'  and  the  debts  thus  secured 
were,  of  course,  the  full  amount  owing  by  Overholt  at  the 
time  the  deed  of  trust  was  given,  which  was  subsequent  to 
the  making  of  the  notes  in  question.  Your  petitioners 
therefore  should  have  been  permitted  to  participate  to  the 
full  amount  of  said  notes  in  such  portion  of  the  trust  fund 
as  remained  after  the  payment  of  prior  liens.  They  could 
not  be  deprived  of  this  because  they  held  collateral  which 
was  not  within  control  of  the  debtor.  A  secured  creditor 
is  entitled  to  a  dividend  on  the  full  amount  of  his  claim. 

See  People  v.  E.  Remington  &  Sons,  121  N.  Y.  328,  (24 
:N.  e!  793);  Banks.  Armstrong,  8  C.  C.  A.  155,  (59  Fed.  372); 
Miller's  Appeal,  35  Pa.  St.  4tSl;  Allen  v.  Daniehon,  15  R. 
I.  481,  (8  Ttl.  705);  Patten's  Appeal,  45  Pa.  St.  151;  In  re 
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Bates,  118  111.  524,  9  N.  E.  257;  Findlay  v.  Hosmer,  2  Conn. 
350;Ze?g*a«  V.  Anderson,  18  B.  Mon.  114;  Browu  v.  Bank, 
79  K  C.  244;  Kellogv.  Allen,  22  Or.  406,  (30  Pac.  229); 
Bank  v.Haug;  82  Mich.  607,  (47  N.  W.  33);  Bank  v.  Ken- 
drick,  92  Tenn.  437,  (21  S.  W.  Wl^)\  Klortlander  ^ .  Elsion, 
2  C.  C.  A.  657,.  (52  Fed.  180);  West^.  Bank,  19  Vt.  403.^' 
This  is  an  abstract  from  the  petition  for  appeal,  show- 
ing the  matter  of  controversy.  The  cdrcuit  court's  decree 
in  relation  thereto  is  as  follows:  "It  appearing  to  the 
court  from  said  report  that  the  followiner  creditors  of  W* 
H.  Overholt  received  from  him  certain  securities  as  col- 
lateral to  secure  the  payment  of  their  debts  before  the 
general  asfiignmnt  made  on  the  3d  day  of  July,  1896,  the 
court  is  of  opinion  that  said  creditors  are  not  entitled  to 
participate  in  the  distribution  of  the  proceeds  now  in  the 
hands  of  said  trustees  until  said  collateral  securities  have 
been  collected,  and  applied  pro  tanto  to  the  payment  of 
their  respective  debts,  or  until  said  securities  have  been 
ascertained  to  be  worthless;  and,  in  estimating  the  amount 
which  said  creditors  thus  protected  are  entitled  to  receive 
out  of  the  general  fund,  the  calculation  shall  be  made  upon 
the  basis  of  what  remains  due  them  and  unpaid  after  ap- 
plying their  said  collaterals.  But  it  not  appearing  at  this 
time  what  is  the  value  of  said  collaterals,  and  many  of 
them  not  yet  being  due  and  payable  by  the  parties  against 
whom  they  are  held,  therefore,  in  order  that  their  rights 
may  be  fully  protected,  said  trustees  are  directed  to  make 
the  calculation  for  distribution  upon  the  hypothesis  that 
none  of  said  collateral  can  be  realized  upon,  and  to  retain 
for  said  creditors  the  amount  thus  ascertained  to  belong  to 
them  ,to  be  paid  by  them  when  their  said  collateral  securi- 
ties shall  have  been  ascertained  to  be  worthless;  and  in 
the  event  said  collateral  shall  be  realized  upon,  and  then 
holders  thereof  shall  not  be  entitled  to  the  whole  of  said 
amount  thus  retained,  and  after  applying  the  amounts  bo 
realized,^r(?  tanta  to  the  payment  of  the  debt  of  the  holder 
of  such  collateral,  the  funds  shall  be  again  prorated  upon 
the  basis  of  the  balance,  if  any,  thus  found  to  be  due  them, 
and,  in  the  event  the  amount  thus  realized  upon  said  col- 
lateral is  sufficient  to  pay  the  debt  of  the  holder  thereof 
in  full,  then  such  creditor  shall  not  receive  anything  from 
the  trust  fund,  and,  if  the  amount  realized  upon  said  coi- 
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lateral  is  more  than  sufficient  to  pay  in  full  the  debt  of  the 
holder  thereof,  then  such  creditor  shall  turn  such  excess 
into  the  trust  fund,  and  the  same  shall  be  applied  as  here- 
inbefore indicated.  It  appears  from  said  reports  that  the 
following  creditors  hold  collateral  securities,  and  who  are 
referred  to  above,  viz.:  J.  M.  Shirkey,  Johneon,  Omohun- 
dro  &  Co.,  J.  W.  Harris,  attorney,  as  to  debts  No».  43, 
44,  and  45,  above  enumerated,  Daniel,  Miller  &  Co.,  Ott 
Bros.  &,Co.  and  D.  A.  Peck.  It  is  therefore  adjudged,  or- 
dered, and  decreed  that  said  creditors  collect,  and  apply 
to  the  payment  of  their  respective  debts,  pro  tantOy  the 
collateral  securities  which  they  now  hold,  and  that  when 
said  collateral  securities  have  been  thus  collected  and 
applied,  or  ascertained  to  be  of  no  value,  then  the  said 
trustees  are  directed  to  pay  over  to  said  creditors  thedr 
pro  rata  share  of  the  general  fund  applicable  to  their  debts,- 
which  amount  to  be  paid  them  shall  be  ascertained  by 
a  calculation  upon  the  basis  of  w^hat  remains  due  them 
after  applying  their  collateral  realized  upon,  and  not  upon 
the  whole  amount  of  their  debt.  And  ih^pro  rata  share 
to  which  these  creditors  would  be  entitled  in  the  event  that 
their  collateral  is  worthless,  and  which  is  directed  to  be 
retained  as  aforesaid,  shall  be  loaned  out  by  the  commis- 
sioners or  trustees,  to  whose  hands  the  same  has  or  may 
come,  until  the  further  order  of  this  court;  the  borrower  to 
execute  bond,  with  good  personal  security,  to  be  approved 
by  said  commissioner  or  trustees." 

The  law  governing  the  question  involved  is  w^ell  stated 
in  the  opinion  of  Gray,  J.,  in  the  case  of  People  v.  E, 
Remingtofi  &  Sons,  121  N.  Y.  336,  (24  N.  fi.  795),  as  fol- 
lows: "In  this  country  we  find  that  rule  more  generally 
prevailing  which  allows  the  creditor  holding  securities 
to  prove  and  receive  his  dividend  on  the  whole  debt.  It 
is  asserted  in  Judore  Story's  work  on  Equity  Jurisprudence 
(section  524),  and  in  the  following  cases:  'In  re  Bates,  118 
111.  524^  (9  K  E.  257);  West  v.  Bank,  19  Vt.  403;  Moses 
V.  Ranlet,  2  N.  H.  488;  Findley  v.  Hosmer,  2  Conn.  350; 
Logan  V.  Anderson,  18  B.  Mont,  114.  In  Re  Patton^s 
Appeal,  45  Pa.  St.  151,  it  was  held,  in  relation  to  an  as- 
flignement  made  for  creditors,  that  the  unsecured  creditor 
has  no  right  to  the  benefit  of  the  cecurities  held  by  another 
creditor  until  the  other's  whole  debt  was  paid.     In  Allen 
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V.  Danielson^  15  R.  I.  480,  8  Atl.  705,  which  was  a  oase 
arising  under  an  insolvent  aBsignment,  Durfee,  C.  J.,  de- 
livering the  opinion  of  the  coairt,  said:  ^\ccording  to  the 
decided  weipht  of  authority,  the  rule  ds  to  allow  creditors 
to  bring  their  claims  in  full,  and  have  dividends  accord- 
ingly.' That  opinion  is  both  well  considered  and  able,  and 
it  deliberately  overruled  a  prior  decdsion  of  the  court  in 
the  ca«e  of  In  re  Knoivles,  13  K.  I.  90.  *  *  •"  Col- 
lateral securities  not  given  or  received  as  a  satisfaction 
or  postponement  of  the  debt  do  not  hinder  the  creditor, 
without  a  contract  to  the  contrary,  from  making  his  debt 
out  of  any  other  property  of  the  debtor;  and,  when  the 
debtor  has  made  a  general  assignment  for  the  benefit  of 
all  his  creditors,  the  secured  creditor  has  the  right,  not- 
withstanding the  collaterals  held  by  him,  to  present  his 
debt,  and  receive  his  pro  rata  ehare  of  the  assets,  and,  if 
such  share  is  sufficient  to  pay  the  indebtedness  in  full,  then 
the  collaterals  are  redeemed,  and  returned  to,  and  become 
a  part  of,  the  debtor's  estate;  but,  if  isuch  share  is  noU 
sufficient  to  satisfy  such  inth^bltdness  in  full,  the  secur»»d 
creditor  has  a  right  to  such  collaterals  until  he  receives 
satisfaction,  either  out  of  such  collaterals,  or  from  the 
debtors  or  others  interested.  The  right  of  redemption  re- 
mains in  the  debtor,  and  by  general  assignment  passes  to 
his  assignee  for  Ijhe  benefit  of  his  creditors.  The  rule  in 
bankruptcy  is  different  fro^m  this  common-law  equity  rule, 
— made  so  by  statutory  provision  that  the  secured  credi- 
tor, if  he  would  prove  up  his  own  debt,  must  surrender  his 
collaterals;  and  it  may  be  that  the  statutory  provisions  of 
some  of  the  different  states  are  to  the  same  effect.  In 
this  state  the  common-law  rule  prevails,  as  above  set  forth. 
In  14  Am.  &  Eng.  Enc.  Law,  696,  the  law  is  stated  to  be 
that  "marshaling  will  not  be  enforced  if  the  paramount 
creditor  is  materially  delayed  or  hindered  in  the  collection 
of  his  debt,  nor  will  it  be  enforced  if  any  part  of  the  para- 
mount debt  remain  unsatisfied."  Evertson  v.  Booths  19 
Johns.  486.  And  on  page  698:  "If  the  assets  of  a  debtor 
are  insufficient  to  satisfy  all  of  his  debts,  a  creditor  who 
has  a  right  to  resort  to  a  fund  open  to  himself  alone  is 
not  precluded  from  claiming  from  the  fund  of  the  estate 
which  is  open  to  all  creditors  a  dividend  on  the  full  amount 
of  his  debt.    He  is  not  limited  merely  to  a  dividend  on  the 
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balance,  but  the  total  recedved-  by  him  cannot  exceed  the 
Bum  due."  Equity  has  the  same  rights  with  regard  to  the 
collateral  that  the  debtor  has,  and  no  greater.  It  cannot 
compel  the  surrender  of  the  same  until  the  secured  debt 
is  satisfied,  ncT  can  it  prevent  the  secured  creditor  from 
participating  in  the  general  distribution  of  the  debtor's  es- 
tate to  the  amount  of  his  debt.  The  circuit  court  therefore 
erred  in  this  case  in  refusing  the  secured  creditors  present 
participation  in  the  general  distribution  of  the  debtor's 
estate,  and  in  requiring  such  creditors  to  proceed  to  col- 
lect and  apply  the  collaterals  to  the  payment  of  their  debts 
before  such  participation  should  be  consummated.  The  de- 
cree, therefore,  to  this  extent,  is  reversed  and  annulled,  and 
is  amended  so  as  to  allow  such  secured  creditors  present 
participation  in  the  general  distribution,  without  regard 
to  the  collaterals  held  by  them,  reserving  the  right  of  fu- 
ture adjudication  as  to  such  collaterals  on  matter  properly 
presented  to  the  court  by  the  trustees,  creditors,  or  others 
in  interest;  and  as  thus  amended  it  will  be  affirmed,  with 
costs  to  the  appellants  out  of  the  general  fund  in,  or  to 
come  into,  the  hands  of  the  trustees. 

Modified  and  Affirmed. 
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CHARLESTON. 

Wooldridge  v.  Coughlin  et  aL 

Submitted  January  26,  1899— Decided  April  8,  1899. 

1,  Easement — Way  of  Necessity^ 

A  way  of  necessity  exists  where  land  granted  is  completely 
environed  by  land  of  the  grantor,  or  partially  by  his  land  and 
the  land  of  strangers.  The  law  implies  from  these  facts  that  a 
private  right  of  way  over  the  grantor's  lands  was  granted  to  the 
grantee  as  appurtenant  to  the  estate,     (p.  346). 

2.  Easement — Way  of  Necessity — Prescription, 

Use  of  a  private  way  from  one's  land  over  land  of  another  for 
ten  years  with  the  acquiescence  of  that  other  will  confer  a  right 
to  such  way,  but,  if  the  landowner  does  not  acquiesce  therein, 
but  denies  the  right  of  way,  such  use  will  not  confer  the  right  of 
way.     (p.  347). 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Thomas  Wooldridge  against  Cornelius  Cough- 
lin and  others.  Decree  for  plaintiff,  and  defendants  ap- 
peal. 

Affirmed, 

A.  D.  Preston  and  J.  W.  Davis,  for  appellants, 
St.  Clair,  Walker  &  Summerfield,  for  appellee. 

Brannon,  Judge: 

Wocldridge  sued  out  an  injunction  in  the  circuit  court 
of  Fayette  againet  Coughlin  to  enjoin  Coughlin  from  ob- 
stiructing  and  hindering  Wooldridge  in  the  use  of  a  pri- 
vate way  leading  from  land  of  Wooldridge,  over  land  o»f 
Coughlin,  to  a  public  road,  and,  the  injunction  having  been 
perpetuated,  Coughlin  appealed  to  this  Court.  TThe  facts 
of  the  case  are  that  Cabell,  being  owner  of  a  large  tract 
of  land  in  Fayette  and  Greenbrier  Counties  bordering  on 
th€  east  side  of  public  highway  called  the  "Old  State  Road," 
on  September  2,  1871,  conveyed  to  Hurley  out  of 
said  tract  a  tract  containing  one  thousand  four  hun- 
dred   and     sixty     acres,     no     part     of     which     touched 
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the  old  state  road,  thus  leaving  Cabell  yet  owner 
of  the  land  intervening  between  the  hind  conveyed 
to  Hurley  and  the  old  state  road.  On  May  22,  1873,  Cabell 
conveyed  to  Coughlin  two  tracts,  being  parts  of  said  large 
tract,  bordering  on  the  old  fitate  road,  and  lying  between  it 
and  the  Hurley  land,  and  cutting  the  Hurley  land  off  from 
said  public  road.  On  June  27,  1882,  Hurley  conveyed  to 
Wooldridge  one  hundred  and  five  acres  out  of  the  one  thou- 
sand four  hundred  and  sixty  acres,  said  one  hundred  and 
five  acres  lying  back  of  and  adjoining  the  Coughlin  land. 
Thus  Wooldridge  and  Coughlin  derived  title  from  a  com- 
mon source  (Cabell),  the  Wooldridge  title  emanating  from 
Cabell  first  in  time.  When  the  one  thousand  four  hun- 
dred and  sixty  acre  tract  was  conveyed  by  Cabell 
to  Hurley,  the  land  was  in  a  state  of  nature,  ^and, 
so  far  as  appears,  that  part  of  it  conveyed  by  Hur»ley  to 
Wooldridge  remained  in  a  state  of  nature  until  1882,  when 
Wooldridge  moved  upon  it,  made  large  improvements,  built 
a  dwelling  upon  it,  and  resided  upon  it  from  18S2  |uin*til; 
he  brought  this  suit.  Wooldridge  claims  a  way  of  neces- 
sity. I  think  there  can  be  no  doubt  that,  the  instant  Cab- 
ell conveyed  to  Hurley,  Hurley  had,  under  the  law,  a  way 
of  necessity  to  the  old  state  road,  because  between  Hurley's 
land  and  that  road  Cabell  owned  the  land,  and  on  the 
other  side,  back  of  the  Hurley  land,  rises  a  high  mountain, 
and,  except  the  land  then  yet  owned  by  Cabell,  the 
Hurley  land  was  cut  off  from  access  to  the  outer 
world  by  lands  of  other  parties.  The  Wooldridge  land 
has  no  access  to  a  public  road,  no  outlet  to  court  liouse, 
church,  mill,  school,  or  other  public  places,  except  over 
the  Coughlin  land,  because  a  high  mountain  rises  on  the 
other  side,  and  land  of  another  party  (Brown)  cuts  it  off 
from  outlet  to  the  world.  It  seems  that  Wooldridge  can 
get  out,  and  does  get  out  occasionally,  to  a  road  in  process 
of  construction,  called  the  "Summers  County  Road";  but 
it  seems  that  to  do  so  he  has  to  go  up  the  mountain  by  a 
steep  grade,  and  pass  through  land  of  not  only  Hurley,  who 
would  be  under  obligations  to  concede  Wooldridge  a  way  of 
necessity,  but  also  Brown,  a  third  party,  who  would  not 
be  under  such  obligations;  and  the  said  Summers  County 
road  is  incomplete,  ending  in  the  woods,  without  connect- 
ing with  any  public  road.     Thus  this  outlet  cannot  be  said 
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to  dispense  with  the  way  of  necessity,  vested  in  Wooldridge 
existing  by  reason  of  the  conveyance  by  Cabell  to  Hurley, 
and  the  necessity  of  a  way  over  CabelPs  remaining  land  in 
favor  of  Hurley.  Thi^  right  of  way  was  appurtentant 
to  Hurley^s  estate  in  the  land,  if  it  existed,  and  is  appur- 
tenant to  Wooldridge's  estate  in  his  land  as  an  alienee  of 
Hurley.  I  think  such  way  of  necessity  exists.  "A  way 
of  necessity  exists  where  the  land'  granted  is  com- 
pletely environed  by  land  of  the  grantor  or  par- 
tially by  his  land'  and  the  land  of  stranecers.  The  law  im- 
plies from  these  facts  that  a  right  of  way  over  the  grantor^s 
land  was  granted  to  the  grantee  as  appurtenant  to  the  es- 
tate." Ti<>d.  Real  Pix>p.  Section  609;  19  Am.  &  Eng.  En/c. 
Law,  %%\Rogerson  v.  Shepherd,  33  W.  Va.  307,  (10  S.  E. 
6S2);Boyd  v.  Woolivine,  40  W.  Va.  282,  (21  S.  E.  1020). 
But  it  is  said  that,  even  if  this  way  did  once  exist,  it  was 
lost  by  the  statute  of  limitations,  because  it  was  not  used 
from  its  birth  on  the  conveyance  from  Cabell  to  Hurley, 
September  2,  1871,  until  after  June  27,  1882,  when  Wool- 
dridge moved  upon  the  land', — a  period  of  more  than  ten 
years;  and  it  is  claimed  that  this  period  barred  the  ease- 
ment, as  Coughlin  was  in  actual  posfiession  of  his  land 
during  that  period,  and  the  right  of  way  was  not  exercised. 
It  seems  to  me  that  mere  nonuser  of  a  way  appurtenant  to 
wild  land  would  not  destroy  the  right  of  way.  The  fact 
that  Coughlin  had  possession  of  his  land  ds  not  a  material 
element,  and  would  not  affect  the  right  of  way,  as  CxMigh- 
lin's  possession  was  a  matter  of  course,  and  it  could  co- 
exist with  right  of  way,  and  would  not  be  in  antagonism 
per  se  with  that  right  of  way.  In  almost  every  case  of 
conced'ed  right  of  way,  whether  by  grant  or  necessity,  there 
is  actual  possessio<n  of  the  land  subject  to  such  right  of 
way.  Arnold  V.  Stevens^  35  Am.  Dec.  305;  Gray  v.  Bart- 
lett,  32  Am.  Dec.  208,  note.  The  statute  limiting  actions 
for  recovery  of  actual  possession  of  land  doee  not,  in  terms, 
apply  to  incorporeal  hereditaments,  such  as  mere  ease- 
ments. If  the  owner  of  the  servient  land  deny  the  ease- 
ment, and  his  denial  is  known  to  the  owner  of  the  domi- 
nant land  and  there  were  no  user  thereafter  of  the  way 
for  the  statutory  period  of  ten  years,  it  would'  defeat  the 
right  of  way;  but  I  do  not  see  that  such  private  right  of 
way,  once  brought  into  being,  could  be  defeated  by  simple 
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nonnser.  Warren  v.  Syme,  7  W.  Va.  474  (Syl.,  point  15); 
1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  S7^;  Ford  v.  Harris,  (Ga.) 
22  S.  E.  144;  Washb.  Easem.  551.  This  would  affirm  the 
decree. 

But  another  interesting  question  is  diecuseed.  Wool- 
dridge  claims  that  even  if  his  right  of  way  were  lost  by 
limitations,  he  subsequently  acquired  a  right  of  way  by 
prescription.  Prescription  properly  applies  only  to  incor- 
poreal rights,  and  the  statute  of  limitations  to  corporeal 
property.  Jones,  Easem.  section  161.  Prescription  pre- 
sumes, as  defined  at  common  law,  that  a  grant  was  once 
made  far  back  in  time.  In  the  past  the  length  of  time  of 
user  of  the  easement  must  have  been  so  long  that  evidence 
of  its  commencement  has  become  lost  in  its  lapse.  It  must 
have  been  from  a  time  "whereof  the  memory  of  man  run- 
neth not  to  the  contrary."  But  that  is  all  changed  now; 
for,  if  there  has  been  such  actual  use  of  the  easement  for 
the  time  fixed  by  statute  for  the  recovery  of  corporeal  prop- 
erly, that  statute  is  applied  by  anology  and  the  right  be- 
comes fixed'  and  vested.  However,  between  the  old  and 
new  rules  of  prescription  there  is  an  important  distinc- 
tion. The  flight  of  the  long  time  requisite  to  vest  the 
right  under  the  old  law  afforded  a  conclusive  presumption 
that  there  had  been  an  express  grant  of  the  easement,  its 
evidence  lost  by  the  tooth  of  time,  and  no  proof  that  it 
never  existed  could  be  heard;  whereas,  under  the  new  rule 
user  for  the  statutory  period  raises  only  9i  prima  facie  pre- 
sumption of  a  grant,  which  may  be  repelled.  This  dis- 
tinction is  important  in  this  case.  To  establish  a  right 
of  way  under  the  modern  law,  it  must  appear  that  it  has 
been  exercised  for  the  statutory  period,  with  the  acquies- 
cence of  the  owner  over  whose  land  the  way  is  claimed. 
True,  such  user  wilthout  more,  is  taken  to  be  with  his  ac- 
quiescence and  knowledge,  and  prima  facie  gives  the  right; 
but  if  it  appears  that  the  user  is  against  has  protest,  and 
that  he  denied  the  right,  the  right  cannot  become  vested 
from  time  of  user.  Fields.  Brown^  24  Grat.  74;  Nichols 
V.  Ayler,  7  Leigh,  546;  Washb.  Easem.  86,  111.  Coughlin 
all  along  and  frequently,  as  Wooldridge  knew,  denied  the 
right,  obstructed  the  way  by  tearing  up  a  bridige  over  a 
stream  on  the  line  of  the  way,  and  serving  written  notice 
on  Wooldridge  to  abstain  from  the  use  of  the  way.     This 
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repels  a  way  by  prescription.  1  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  875;  Washb.  Easem.  112.  So,  if  Wooldridge  had  not 
a  right  of  way  as  an  implied  grant  by  reason  of  the  deed 
from  Cabell  to  Hurley,  none  could  be  based  on  prescrip- 
tion; but  by  reason  of  such  way  of  necessity  we  affirm  the 
decree.  , 

Affirmed. 


CHARLESTON. 
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SYLLABUS  BY   THE  COURT. 


1.  Pleading — Declaration — Railroads-- Death  by  Wrongful  Act. 

A  declaration  for  neg-ligent  killing-,  which  charges,  in  effect, 
that  the  deceased,  while  on  the  track  of  the  defendant,  was  care- 
lessly and  negligently  pushed  against,  and  struck  by,  a  locomo- 
tive engine  and  cars  belonging  to  the  defendant,  and  in  the  con- 
trol, custody,  and  management  of  its  employes,  and  thereby  re- 
ceived injuries  from  which  she  died,  is  sufficient,     (p.  354), 

2.  Evidence — Death  by  Wrongful  Act— Railroads. 

Testimony  of  witnesses  relating  to  the  physical  condition  of  the 
place  and  its  surroundings  where  an  accident  occured  is  prop- 
er evidence  to  go  to  the  jury.     (p.  355). 

3.  New  TuiKi^—Exceptions — Record — Waiver, 

Numerous  objections  and  exceptions  to  evidence  taken  during 
the  progress  of  the  trial,  unless  shown,  by  proper  order  or  bill 
of  exceptions,  to  have  been  specifically  brought  to  the  attention 
of  the  court  on  motion  to  set  aside  the  verdict  of  the  jury,  will 
be  regarded  as  waived,      (p.  354). 

4.  Railroads —  View  by  fury — Instructions — Harmless  Error, 

The  fact  that  a  small  dress,  belonging  to,  and  worn  by,  the 
deceased  when  injured,  is  placed  by  the  sheriff  on  the  railroad 
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track  at  the  point  where  the  accident  occurred,  while  the  jury 
are  viewing*  the  place  and  its  surrounding's,  and  while  they  are 
looking*  down  the  track  from  the  point  the  eng-ine  first  came  in 
sight  of  the  deceased,  is  not  sufficient  misconduct  to  require  the 
discharge  of  the  jury,  nor,  after  a  cautioning  instruction,  is  it 
sufficient  error  to  justify  the  setting  aside  their  verdict;  it  being 
merely  the  illustration  or  demonstration  of  a  physical  fact,  about 
which  the  defendant  can  introduce  contradictory  evidence  or  can 
examine  the  plaintifiP's  witnesses,     (p.  355). 

5.  Instructions — Record, 

Instructions  copied  in,  but  not  properly  a  part  of,  the  record^ 
will  not  be  considered  by  this  Court,     (p.  354). 

6.  Railro  ads — Negligence — Trespassers, 

The  negligent  killing  of  helpless  trespassers  on  the  track  by 
its  employes  is  one  of  the  risks  that  a  railroad  company  assumes 
in  accepting  the  donation  of  its  franchises  from  the  public,  and 
in  undertaking  to  operate  a  railroad  through  an  inhabited  coun- 
try,    (p.  354). 

7.  Railroads — Negligence — Trespasses — Proximate  Cause. 

If  the  employees  of  a  railroad  company,  fail  to  keep  a  proper 
lookout,  consistent  with  their  other  duties,  for  helpless  trespassers 
on  the  tracks,  and  thereby  such  helpless  trespasser  is  negligent- 
ly killed,  such  failure  is  the  proximate  cause  of  such  killing, 
and  the  company  will  be  liable  therefor,  notwithstanding  the 
prior  negligence  with  which  such  helpless  trespasser  may  be 
on  such  track.  But,  if  such  trespasser  is  not  helpless,  the  duty 
of  keeping  a  lookout  devolves  upon  him  as  well  as  the  trainmen, 
and  if  an  accident  happens  by  reason  of  their  mutual  negligence^ 
no  recovery  can  be  had.     (p.  353). 

8.  Negligence  of  Parents. 

The  imputed  negligence  of  parents  discussed.  See  both  opin- 
ion and  dissenting  opinion,     (p.  359). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  John  E.  Bias,  administrator,  against  the  Chesa- 
peake and  Ohio  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

Affirmed  by  Divided  Court 

SiMMS  &  Ensix)W,  for  plaintiff  in  error. 
O'BiERNE  &  McDermit  and  E.  M.  McCaluster^  for  de- 
fendant in  error. 

Dent,  President: 

*^0n  the  12th  day  of  July,  1897,  plaintiff's  intestate, 
Clara  Edna  Bias,  an  infant,  about  fifteen  months  old,  had 
strayed  away  from  the  home  of  its  parents,  which  was 
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about  50  yards  away,  and'  gotten  upon  the  track  of  the  de- 
fendant, near  Wilson's  Station,  a  flag  stop  between  Guy- 
andotte  and  Barboursville,  at  about  7  o'clock  in  the  even- 
ing, and  was  struck  by  defendant's  local  passenger  train 
No.  13,  going  west,  and  afterwards,  on  the  16th,  died'.  The 
train  was  running  at  the  rate  of  between  45  and  48  miles 
an  hour  when  the  child  was  discovered  on  the  track,  about 
150  to  200  vards  ahead  of  the  train."  This  abstract  is  taken 
from  defendant'  petition.  It  was  further  shown  in  evi- 
dence that  there  was  a  clear  view  of  the  point  on  the  track 
where  the  child  was  struck  eastward  six  hundred  to  seven 
hundred  yards,  in  the  direction  in  which  the  train  was  com- 
ing. There  were  no  obstacles  in  the  way,  and  it  was  it 
bright,  sunshiny  evening.  The  child  had  been  at  home 
about  ten  minutes  before  it  was  struck. 

The  engineer  testifies  that  he  did  not  see  the  child  un- 
til he  was  about  two  hundred  yards  of  it,  and  he  first 
thought  it  was  a  red  rooster,  and,  as  soon  as  he  recognized 
it  to  be  a  child,  he  made  every  effort  to  stop  the  train,  and 
managed  to  stop  it  in  five  hundred  and  ninety  feet,  but  too 
late  to  save  the  child;  that  there  was  both  a  glare  of  light 
and  shadow  along  the  track,  which  interfered  with  his 
vision;  that  he  was  keeping  a  vigilant  lookout,  consistent 
with  his  other  d'uties;  that  the  train  was  behind  time,  and 
he  was  running  rapidly  to  make  it  up;  that  he  was  looking 
right  over  the  spot  where  the  child  was,  to  see  if  there  was 
any  signal  to  stop  at  Wilson's  Station,  just  beyond.  The 
fireman's  evidence  was  about  the  same  as  the  engineer's. 
There  is  some  attempt  to  show  that  the  child's  life  might 
have  been  saved  by  an  operation  after  it  had  been  struck, 
but  this  is  merely  speculative,  and  beyond  the  range  of  pos- 
sibility into  the  realm  of  miracles.  The  attorneys  could 
just  as  well  contend  that  the.  child  was  not  killed  by  be- 
ing struck  by  the  train,  but  by  the  operation  performed 
by  the  physicians,  cutting  its  skull  open  in  an  attempt  to 
remove  the  pressure  on  the  brain.  The  jury  heard  the 
evidence,  and  found  a  verdict  in  favor  of  the  plaintiff  for 
one  thousand  dollars.  The  defendant  made  a  motion  to 
set  it  aside,  as  contrary  to  the  law  and  the  evidence.  The 
circuit  court  overruled  the  motion,  and  entered  judgment. 

The   defendant   relies  on   the   following  assignments 
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of  error.  (1)  The  coun  erred  in  overruling  defendant's 
demurrer  to  plaintiff's  declaration.  (2)  The  court  erred 
in  allowing  the  plaintiff's  attorneys  to  ask  the  witnesses, 
John  E.  Bias,  Mrs.  J.  E.  Bias,  and  John  Wilson,  'How  far 
east  of  the  point  where  the  child  was  struck  could  a  person 
standing  on  the  track  see  an  object  the  size  of  the  child 
in  controversy,  at  that  point?'  (3)  The  court  erred  in  al- 
lowing questions  5  and  6,  on  page  82,  to  be  asked  J.  E. 
Bias,  and  question  1,  on  page  83,  to  be  asked  Mrs.  John  E. 
Bias,  and  in  refusing  to  strike  out  the  answers  thereto. 

(4)  The  court  erred  in  allowing  a  supposed  rule  of  the  com- 
pany to  be  read  to  the  jury,  which  was  not  shown  to  be  a 
rule  of  the  company  in  force  at  the  time  of  the  accidents 

(5)  The  court  erred  in  allowing  John  Reid  and  W.  W.  Poin- 
dexter  to  express  opinions  to  the  jury  as  to  the  distance  in 
which  an  emergency  stop  of  a  train  of  the  description  of 
the  one  in  controversy  could  be  made,  they  not  having 
been  shown  to  have  had  suflBcient  knowledge  to  give  ex- 
pert evidence.  (6)  The  court  erred  in  refusing  to  sustain 
defendant's  objection  to  questions  1,  2,  3,  and  4,  on  page 
120,  asked  J.  H.  Williams  on  cross-examination,  and  in 
refusing  to  strike  out  the  answers  thereto.  (7)  The  court 
erred  in  allowing  questions  3,  4,  5,  and  6,  on  page  144,  to 
be  asked  John  Clark,  and  in  refusing  to  strike  out  his  an- 
swers thereto,  as  said  questions,  regarding  nis  seeing  a 
chicken  on  the  track,  were  irrelevant  and  misleading,  and 
the  asking  and  the  answering  of  each  of  said  questions 
was  to  the  prejudice  of  your  petitioner.  ^8)  The  courlt 
erred  in  refusing  to  discharge  the  jury  upoa  the  filing  of 
the  affidavits  of  F.  B.  Enslow,  W.  O.  Walton,  and  O.  J. 
Wilkinson,  and  the  counter  affidavit  of  Gordon  O'Bieme, 
and  in  refusing  to  set  aside  the  verdict  of  the  jury  when 
rendered,  because  of  the  experiments  made  by  the  jury, 
or  in  their  presence,  while  viewing  the  ground  at  the  place 
of  accident.  Said  experiments,  not  being  in  the  pres- 
ence of  the  court,  were  illegal  and  improper,  and  the  jury, 
standing  some  six  hundred  yards  east  of  the  point  of  acci- 
dent, were  surrounded  by  very  different  circumstances  from 
those  surrounding  the  engineer  on  a  moving  train,  and 
these  said  experiments  were  greatly  to  the  prejudice  of  the 
petitioner.  (9)  The  court  erred  in  giving  plaintiff's  in- 
structions 1  and  2.     No.  1  does  not  correctly  state  the  law, 
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is  inconsistent  with  instructions  giving  for  the  defendant, 
and  misleads  the  jury.  The  jury,  out  of  court  and  out  of 
the  presence  of  the  judge,  having  taken  evidence  by  way 
of  experiment,  should  have  been  discharged,  and  not  in- 
structed, in  plaintiff's  instruction  No.  2,  to  disregard  the 
experiments  made  by  them;  for  this  was  wholly  ineffectual 
to  erase  any  impression  that  may  have  been  made  on  the 
minds  of  the  jury  by  ttie  experiment. '  The  making  of  this 
experiment  was  upon  a  point  vital  in  the  case,  and  was  to 
the  prejudice  of  this  petitioner.  (10)  The  court  erred  in 
refusing  to  set  aside  the  verdict  of  the  jury,  as  contrary 
to  the  law  and  the  evidence."       , 

As  to  assignments  Nos.  3,  4,  5,  6,  and  7,  it  is  suflBcient 
to  refer  to  the  rules  laid  down  in  the  cases  of  State  v. 
Harr,  38  W.  Va.  59,  (17  S.  E.  794),  wherein  it  is  held  that 
"to  make  available  in  the  appellate  court  an  objection  taken 
during  the  trial  to  the  admission  of  evidence,  the  point  must 
be  made  and  properly  saved  by  some  bill  of  exceptions.  It 
is  not  enough  merely  to  note  the  objections  and'  exception 
in  the  certificate  of  evidence."  Syl.,  point  4.  And  Greg- 
ory's AdmVw.  Railroad  Co.,  37  W.  Va.  606,  (16  S.  E.  819^ 
Syl.,  podnt  2),  in  these  words:  "A  motion  for  a  new  trial 
should  indicate,  in  a  way  suflBcient  to  call  the  attention  of 
the  court  to  them,  the  grounds  for  such  new  trial,  unless 
the  point  has  been  made  the  subject  of  a  bill  of  exceptions. 
Where  it  is  claimed  that  evidence  has  been  improperly  ad- 
mitted, and  an  exception  noted,  but  no  bill  of  exceptions 
taken,  and  the  record  states  that  the  motion  for  a  new 
trial  was  based  on  certain  specific  grounds,  not  naming 
the  admission  of  such  evidence,  that  exception  will  not  be 
considered  in  the  appellate  court,  but  will  be  treated  as 
waived."  There  are  three  bills  of  exceptions  filed.  The 
first  relates  to  the  refusal  of  the  court  to  discharge  the 
jury  for  impropeir  conduct.  The  second  contains  the  evi- 
dence, and  also  relates  to  the  misconduct  of  the  jury  in  ex- 
perimenting with  the  dress  the  deceased  had  on.  The 
third  relates  to  the  evidence  showing  how  far  a  person  the 
size  of  the  child  could  be  seen  when  struck,  etc.  Neither 
of  these  bills  of  exceptions  refer  to  and  especially  include 
the  testimony  referred  to  in  assignments  Nos.  3,  4,  5,  6, 
and  7,  nor  does  the  motion  for  a  new  trial  do  so.     Nothing 
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showing  they  were  brought  to  the  attention  of  the  trial 
court  on  the  motion  for  a  new  trial,  they  will  be  regarded 
as  waived',  and  will  not  be  considered  by  this  court.  As- 
signment No.  9  relates  to  the  instructions,  but,  as  these 
are  not  a  part  of  the  record,  they  cannot  be  here  considered, 
although  copied  therein.  Trump  v.  Coke  Co,  46  W.  Va. 
238,  (32  S.  E.  1035). 

This  leaves  assignments  Nos.  1,  2,  8,  and  10  for  dis- 
posal.    No.  1  relates  to  the  demurrer  to  the  declaration. 
Defendant's  counsel  insist  that  "the  declaration  fails  to 
allege  what  duty^  if  any,  the  defendant  owed  to  the  plain- 
tiff's intestate,  or  to  allege  any  facts  from  which  such  duty 
could  be  intelligently  inferred,  and  a  breach  of  that  duty." 
The  declaration  alleges  that,  "on  the  said  defendant's  said 
railroad  near  where  it  passes  a  flag  st|ition,  known  as  Wil- 
son's Bwitch,  in  said  county,  between  the  station  at  the 
said  town  of  Barboursville  and  the  station  at  the  said  town 
of  Guyandotte,  the  said  defendant,  by  its  servants  and  em- 
ployes," defendant  negligently  ran  its  locomotives,  engines, 
tenders,  railroad  cars,  and  carriages,  with  great  force  and 
violence,  against  Clara  Edna  Bias,  injuring  her  so  badly 
that  she  subsequently  died.     One  locomotive,  tender,  and 
cars  would  have  been  sufficient,  but  the  others  and  car- 
riages may  be  deemed  surplusage.      From  this  the  duty 
that  the  company  owes  to  every  human  beingr  on  its  track, 
whether  employe  or  not,  to  preserve  life  if  possible,  and 
not  destroy  it  negligently,  may  be  intelligently  inferred 
from  the  language  used.     The  breach  of  sucti  duty  was  the 
negligently  killing  of  the  deceased'.     It  can  hardly  be  main- 
tained, at  the  present  time,  at  least,  that  a  railroad  company 
can  negligently  kill  any  one  on  its  tracks,  whether  pas- 
senger, employe,  stranger,  trespasser,  adult  or  child.      It 
holds  its  tracks  for  the  public  good  by  sufferance  of  the 
people,  and,  though  it  cannot  be  hung,  electrocuted,  or  im- 
prisoned, it  cannot  take  human  life  with  impunity.      For 
•death  caused  by  its  negligence  it  must  answer  in  damages. 
In  the  case  of  Railroad  Co.    v.    Whittingtofi^s  AdrnW  30 
Orat  810,  the  fault  of  the  declaration  was  that  it  did  not 
show  where  the  deceased  was  at  the  time  he  was  killed 
(See  Syl.,  point  2,  p.  805),  or  how  he  was  injured.     The  pres- 
ent declaration  shows  both  where  and  how,  and  comes 
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within  the  case  of  Poling  v.  Railroad  Co.  38  W.  Va.  645, 
(18  S.  E.  782). 

The  second  assignment  seeks  to  exclude  from  the  jury 
the  evidence  of  witnesses  as  to  the  distance  it  was  pos- 
sible to  see  a  child  of  the  size  of  the  decedent  along  or  on 
the  railroad  track,  in  the  direction  in  which  the  train  was 
coming.  The  evidence  is  perfectly  competent.  It  is  a 
physical  fact  easily  contradicted  if  false,  and,  while  the 
witnesses  were  not  on  a  rapidly  moving  train,  engaged  in 
Its  management,  yet  the  jury  had  a  right  to  know  the  con- 
dition of  the  place  of  accident.  TMte  evidence  was  hardly 
necessary,  after  the  jury  was  taken  to  view  the  place,  as 
they  could  see  for  theniselves  whether  the  physical  fact 
existed  or  not. 

The  eighth  assignment  is  to  the  fact  that  the  sheriff 
took  the  dress  of  the  deceased,  and  placed  it  on  a  stick 
about  eighteen  inches  high  at  the  point  of  the  accident,  and 
allowed  the  jury  to  proceed  up  the  railroad  in  the  direc- 
tion the  train  was  coming,  and  observe  how  far  such  ob- 
ject could  be  seen.  This  is  but  the  mere  demonstration 
of  a  physical  fact,  and  not  an  experiment.  Nor  is  there 
anything  about  it  that  could  possibly  mislead  the  jury, 
as  it  is  certainly  possible  for  them  to  dti'stinguish  between 
a  man  in  charge  of  an  engine  at  a  high  rate  of  speed  laind 
one  standing  still  on  the  ground.  This  is  a  matter  also  sus- 
ceptible of  proof,  and  the  jury  has  the  right  to  hear  and 
weigh  the  evidence.  It  is  admitted  that  the  court,  out  of 
precaution,  directed  the  jury  to  disregard  the  dress  dem- 
onstration. All  it  showed,  however,  was  how  far  the  dress, 
in  the  position  it  was  placed,  could  be  seen  by  a  person 
standing  on  the  track, — a  mere  physical  fact,  as  the  view 
of  the  .rails,  track,  and  surrounding  country  were,  which 
was  shown  to  the  jury  for  the  purpose  of  enabling  them  to 
more  clearly  understand  the  facts  given  in  evidence,  and 
arrive  at  a  correct  verdict.  It  is  impossible  to  understand 
how  the  fact  that  they  could  see  this  little  red  dresis  foir 
eight  hundred  yards  or  more  could  in  any  manner  induce 
them  to  agree  to  a  verdict  contrary  to  the  law  and  the  evi- 
dence. Such  use  of  the  little  red  dress,  if  error  at  all, 
could  only  be  regarded  as  harmless  error.  Thomp.  Trials, 
section  905. 

The  tenth  and  last  assignment  of  error  relates  to  the 
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motion  to  set  aside  the  verdict  as  contrary  to  the  law  and 
the  evidence.     It  is  now  the  settled  law  that  this  Court 
will  not  reverse  a  judgment  foundfed  on  the  verdict  of  the 
jury  unless  the  evidence  plainly  and  decidedly  preponder- 
ates against  the  same.      Trump  v.   Coke  Co,  before  cited; 
Gibner  v.  Sidenstricker,  42  W.  Va.  52,  (24  S.  E.  566).  In  the 
present  case  the  vast  preponderance  of  evidence  shows  that 
it   was  possible  for  the  engineer  to  have  seen  the  child 
eight  hundred  yards  away,  and  that  he  could  stop  the  train, 
as  he  did  do,  in  less  than  two  hundred  yards.      The  en- 
gine was  going  at  the  rate  of  forty-eight  miles  per  hour, 
to  make  up  lost  time.     It  ran  the  four  hundred  yards  in 
which  it  was  in  sight  of  the  point  where  the  child  was 
killed,  before  the  engineer  saw  it,  in  twelve  seconds.     This 
was  too  short  a  time  for  the  child  to  have  gotten  ion  the 
track.     Hence  it  must  have  been  there  when  the  train  came 
'n  view  of  it.     So  there  was  no  physical  obstacle  in  the 
way  of  the  engineer's  seeing  the  child.     If  we  follow  the 
old  rule  and  exclude  the  defendant's  contradictory  evi- 
dence, we  must  sustain  the  verdict;  for  the  presumption 
arises  that,  if  the  engineer  failed  to  do  what  he  could  have 
done,  then  he  was  not  keeping  the  lookout  the  law  requires. 
He  testifies  that  he  was  looking  straight  ahead  all  the  time, 
right  across  the  place  where  the  child  was  struck,  for  a 
signal  at  the  next  station.     He  was  trying  to  make  up  for 
lost  time,  was  running  rapidly,  was  seven  minutes  late,  and 
trying  to  make  Huntington  on  time.     His  mind  was  intent 
on  his  business,  and  he  was  not  keeping  lookout  for  such 
small  trespassers  on  the  track.    The  engineer's  excuse  for 
not  seeing  the  child  before  he  did  was  because  there  was 
a  glare  of  light  on  the  track  in  some  places,  and  a  ^hade 
in  others,  which  made  it  very  diflBcult  to  see  an  object  so 
small  as  the  child  for  any  distance.     A  little  over  two  hun- 
dred' yards  from  it  he  first  noticed  it,  and  thought  it  was 
a  red  rooster,  but,  on  closer  inspection,  he  saw  it  was  a 
child,  and  he  immediately  reversed  his  engine,  put  on  the 
air  brakes,  and  did  all  in  his  power  to  save  it,  and  failed. 
With  the  engineer's  evidence  expunged,  the  physical  facts 
and  circumstances  sustain  the  verdict,  and  His  evidence  as 
to  the  rate  that  he  was  going,  his  intentness  in  making  up 
lost  time,  and  watching  for  the  signal  at  the  next  station, 
rather  tend  to  sustain  the  verdict,  as  showing  that  neither 
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his  mind  nor  eye  was  following  the  track  for  trespassers. 
No  one  could  cherish  the  thought  for  a  moment  that  he 
purposely  killed  the  child.     Nor  is  such  a  question  pre- 
sented for  consideration.     But  the  sole  question  is  as  to 
whether  he  was  keeping  such  lookout  for  helpless  tres- 
passers on  the  track,  consistent  with  his  other  duties,  as 
the  law  requires,  or  was  he  negligent  in  this  respect.     "We 
cannot  here  reject  the  witness,  nature  telling  us  that  the 
sharp  eye  of  an  engineer,  more  surely  than  the  unpracticed 
eye,  will  almost  certainly  see,  in  bright  daylight,  a  rock, 
log,  or  person  ahead  on  a  level,  unobstructefd:  track."     Gimn 
V.  Railroad  Co.,  42  W.  Va.  676,  (26  S.  E.  546).     In  this  case 
the  question  of  negligence  is  one  of  law  and  fact,  and  was 
therefore  for  the  jury,  under  the  instruction  of  the  court. 
Raines  w.  Railway  Co.,  39  W.  Va.  50,  (19  S.  E.  565).      It 
all  depends  on  the  evidence  of  the  engineer.     If  his  evi- 
dence is  taken  as  true  in  all  respect,  then  the  verdict  is 
wrong.        If    false    in    any    particular,    the    jury  have 
the  right  to     reject    it,  they    alone    can     pass     on    his 
credibility.        "When     the    jury     has     discredited     wit- 
nesses, and  the  circuit  court  has  appi"oved  the  verdict, 
it   is   a   most   hazardous   thing   for   this   Court   to    over- 
rule them,  because  we  cannot  see  the  witnesses,  observe 
their  countenances,  their  gesture,  their  bearing  and  de- 
meanor, as  did  the  jury  and  the  judge;  we  are  not  persons 
in  the  drama  of  the  trial.     We  cannot  see  all  the  figures 
and  incidents  in  the  scene  of  the  trial."    Gilmer  v.   Siden- 
Strieker,   42  W.  Va.  57,  (24  S.  E.  568).     "This  doctrine  es- 
pecially applies  where  the  credibility  of  witnesses  is  in- 
volved.    Everywhere  we  can  find  it  asserted."      Toung  v. 
Railroad  Co.    44  W.  Va.  218,  (28  S.  E.  932) ;  Scott  v.  Rail- 
road Co.,  43  W.  Va.  484,  (27  S.  E.  211);  Akers  v.  De    Witt, 
41  W.  Va.  229,  (23  S.  E.  669).     It  would  be  matter  of  pleas- 
ure to  sustain  the  evidence  of  the  engineer,  if  the  law  per- 
mitted it.     The  law  takes  his  credibility  "from  the  court, 
and  places  it  with  the  jury.     He  ifi  an  interested  witness, 
EKs  apparent    negligence    is    the    alleged    cause    of  the 
acctd^nt,    he    would    naturally    want    to    relieve    him- 
self from  blame,  and  remain  in  good  repute  with  his  em- 
ployers.     His  future  employment  might  dfepend  thereon. 
The  common  law,  through  abundant  caution,  out  of  ten- 
derness for  the  frailties  of  human  nature,  excluded  the  tes- 
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timony  of  those  in  interest,  not  for  the  reason  that  all 
men,  owing  to  interest,  would  ewear  falsely,  but  that  many, 
under  great  temptation,  would  either  testify  falsely,  color 
their  evidence,  or  suppress  the  truth.  Our  present  law, 
with  more  confidence  in  the  integrity  of  human  nature, 
with  but  few  exceptions,  allows  all  witnesses,  however 
great  their  interest  in  the  result,  to  testify,  and  leaves 
their  credibility,  and  the  weight  ta  be  given  to  their  evi- 
dence, to  their  fellow  men  who  compose  the  juiry.  This 
is  a  duty  that  cannot  be  imposed  on  the  court,  and  liti- 
gants have  the  right  to  have  it  exercised  by  the  jury,  where 
the  law  places  it.  It  ie  a  constitutional  guaranty.  The 
engineer  may  have  told  the  truth  that  he  was  keeping  a 
vigilant  lookout,  but  that  the  glare  of  the  setting  sun,  and 
the  shadow  of  the  mountain  along  the  track,  inteirfered 
with  his  vision,  and  prevented  him  from  seeing  the  child 
until  too  late  to  save  it.  But  the  jury  to  whom  this  ques- 
tion was  submitted  has  said  not.  The  trial  court  has  sus- 
tained their  finding.  The  trial  court  may  have  d^one  wrong, 
and  the  jury  may  have  done  wrong,  but  it  is  about  a  mat- 
ter of  which  they  are  the  exclusive  judges,  and  with  which 
this  court  is  powerless  to  interfere.  , 

Nor  does  the  question  of  contributory  negligence  arise 
in  this  case.  The  parents  of  the  child  were  certainly  neg- 
ligent in  a  degree  in  allowing  it  to  wander  upon  the  track. 
For  this  they  have  been  severely  punished  by  the  suffering 
andl  lo«s  of  their  child.  Negligence,  to  be  contributory, 
must  be  a  proximate  cause  of  the  accident.  This  action 
is  founded  on  the  theory  that  after  the  defendant  became, 
or  could  have  become,  aware  of  plaintiff's  negligence  by  a 
proper  lookout,  it  was  guilty  of  an  act  of  negligence  in  not 
keeping  such  lookout,  which  became  the  sole  proximate 
cause  of  the  accident.  In  other  words,  if  the  lookout  the 
law  requires  had  been  kept,  the  accident  would  not  have 
occurred,  but  would  have  been  avoided,  notwithstanding 
the  prior  negligence  of  the  plaintiff.  Schwartz  v.  Shull^ 
45  W.  Va.  405,  (31  S.  E.  914)  j  Beach,  Contrib.  Neg.  section 
54;  Shear.  &  R.  Neg.  (5th  Ed.)  section  99;  Thotaip..  jNeg4 
1157,  note.  The  question  of  contributory  negligence,  if 
it  did  arise,  was  also  for  the  jury,  as  it  was  a  mixed  ques- 
tion of  law  and  fact.  The  parents  did  not  permit  their 
child  to  play  on  the  track,  but,  in  an  ungua*ded  moment, 
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it  slipped  away  from  them,  and  was  only  gone  a  short  space 
of  ten  minutes,  when  returned  to  them  in  a  dying  condi- 
tion. The  eyes  of  parents  cannot  continually  be  on  thfJr 
children,  but,  like  the  engineer,  they  have  othelr  duties 
to  perform  which  require  attention;  especially  the  poorer 
classes,  in  this  country  forced  to  continually  struggle  for 
the  mean6  to  support  themselves  and  their  families.  They 
cannot  have  nurses  and  golden  cradles,  and  build  palaces 
in  which  to  protect  thdr  children  from  danger.  They  can 
only  be  required  to  use  such  care  as  their  circumstances  will 
admit  of,  which  must  be  determined  by  the  jury,  from  the 
facts  in  evidence.  In  this  case  the  jury  found  for  the  plain- 
tiff.    The  judgment  is  affirmed  by  a  divided  court. 

Brannon,  Judge:     {dissenting.) 

Still  holdinp"  the  views  I  expressed  in  Couch  v.  Rail- 
way  Co.  45  W.  Va.  51,  (30  S.  E.  147),  I  must  say  I  wouH 
reverse  the  judgment.  The  company  is  held  liable  because 
it  did  not  keep  a  sufficient  lookout  to  discover  persons  on 
its  track.  The  great  volume  of  decisions  agrees  with  3 
Elliott,  R.  R.  section  1257,  that  "it  is  generally,,  and,  we 
think,  correctly,  held  that  a  railroad  company  is  not  bound 
to  keep  a  lookout  for  trespassers  on  the  track."  19  Am, 
&  Eng.  Enc.  Law,  935;  Ward  v.  Pacific  Co.  (O'r.)  36*  Pacv 
166;  Burg  V. Railroad  Co.,  (Iowa)  57  N.  W.  680;  Spicer  v. 
Railroad  Co.  34  W.  Va.  514,  (12  S.  E.  553) ;  2  Wood,  R.  R. 
section  320;  Railroad  Co.  v.  Dunnaway^s  Adm^r,  93  Va.  29, 
(24  S.  E.  698).  Under  this  rule,  the  company  could  not  be 
made  liable,  as  this  rule  only  requires  that,  after  discovery 
of  the  child,  the  tirainmen  shall  not  willfully  injure  it,  but 
do  all  in  their  power  to  save  it;  but  the  company  is  held 
liable  because  the  engineer  could  and  should  have,  by  a 
lookout,  sooner  seen  the  child.  I  admit  that  the  West  Vir- 
ginia law  requires  this  lookout  as  to  children.  Admitting 
the  West  Virginia  rule,  as  the  law  elsewhere  is  different, 
1  think  we  ought  to  have  a  plain  case  to  make  the  com- 
pany liable  for  a  misfortune  occurring  in  the  lawful  use 
of  its  property  in  the  work  enjoining  upon  it  by  the  pub- 
lic franchise.  Admitting  the  West  Virginia  rule,  I  «ay 
the  company  is  not  liable.  Why?  The  plaintiff  must 
■clearly  show  negligence.  He  must  show  clearly  that  a 
lookout  would  have  revealed  the  child  in  time  to  save  it. 
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I  say  that  no  evidence  makefi  it  appear,  with  any  degree  of 
certainty,  that  it  was  on  that  track  to  be  seen  in  time. 
It  had  been  gone  fifteen  minutes.  The  day  before  it  was 
lying  by  the  side  of  the  track  playing  in  the  sand.  It  was 
fifteen  months  old,  just  beginning  to  walk, — could  scarcely 
walk.  How  likely,  then,  that,  hearing  the  train,  it^^sud- 
denly  got  on  the  track,  when  the  train  was  one  hundred  and 
fifty  or  two  hundred  yards  away.  As  it  could  not  walk,  like- 
ly at  Icrawled  on  the  track.  When?  We  cannot  say.  Take 
the  uncontradicted  evidence  of  the  engineer,  and  he  seems 
fair  and  intelligent,  and  the  fireman  says  the  same.  The 
child  was  in  a  cut  at  seven  o'clock  p.  m.  in  July.  The 
engineer  says:  "I  don't  know  that  I  could  prepare  the 
language  to  express  my  position  at  the  time  the  accident 
occurred  or  just  before.  I  want  to  state,  as  the  jury  knows, 
there  is  a  mountain,  which  is  higher  there  at  the  bars  than 
it  i"S  on  this  level,  straight  track  above  there.  The  sun 
was  about  ten  or  fifteen  minutes  high  over  the  top  of  the 
mountain.  That  straight  track  is  five  hundred  and  fifty- 
five  yairds  long,  and  about  three-quarters  of  that  distance 
was  shaded.  It  shaded  that  part  of  the  track  wheire  th(a 
child  was  at,  and  also  shaded  the  track  up  about  half  way 
to  that  cinder  pit.  The  sun  was  shining  not  exactly  to  the 
front  of  me,  but  a  little  to  the  right,  on  the  two  steel  rails. 
A  train  runs  over  these  rails  every  two  or  three  hours  in 
the  day,  and  they  are  therefore  polished  up  so  that  they 
glitter  and  glisten  in  the  sun  the  same  as  a  looking-glass 
would,  and  the  rays  of  the  sun  reflecting  on  these  rails  pene- 
trate the  eyes,  and  has  the  same  effect  as  if  it  were  '^hin-. 
ing  on  a  looking-glass,  and  it  is  blinding.  You  canno*t; 
see  through  these  ra^-s  of  tjhe  sun  into  a  shade,  a^pfcl  see. 
an  object.  If  the  sun  had  been  shining  on  the  track  clear 
up  to  the  spot  where  the  child  was,  I  could  have  seen  it 
sooner,  or  if  it  fliad  been  shady  where  I  was,  om  a  straight 
line,  I  could  have  seen  it  better;  but,  looking  through  these 
rays  penetrating  from  the  rails  into  a  shady  spot,  you  can- 
not see  an  object.  It  is  impossible.  When  I  got  down  to 
the  cinder  pit,  my  fireman  said,  *What  is  that,  Jim?'  and 
I  looked,  and  I  saw  something  on  tjhe  track,  but  thought, 
at  first,  it  was  a  red  rooster.  It  must  have  been  down 
on  its  hands  and  knees,  for  that  second  it  raised  up,  and 
I  said,  ^My  God,  it's  a  child!'    At  the  same  moment  I  threw 
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off  the  steam,  grabbed  the  air  brakes,  and  threw  it  around, 
grabbed  tjhe  whistle,  and  *toot!  toot!  toot!'  three  or  four 
times.  I  grabbed  the  reverse  lever  with  my  left 
hand,  and  the  throttle  with  my  right,  and  then 
worked  the  sand  lever  backwards  and  forwards.  1 
did  all  I  possibly  could  to  stop  the  train.  Gentlemen,  if 
it  had  been  my  own  child  at  that  time  1  could  not  have  done 
more.  Every  mechanical  appliance  I  had  at  my  command 
was  put  into  emergency.  ♦  ♦  ♦  It  looked  to  me  like 
a  red  rooster.  It  was  down  on  its  (hands  and  knees,  and  at 
that  time  the  fireman  said,  ^What's  that,  Jim?'  and  it  raised 
up  about  that  time,  and  if  it  had  been  on  tflie  track  before 
that  time  I  think  I  could  have  seen  it,  if  it  had  been  stand- 
ing up.  It  must  have  crawled  onto  the  track  just  at  that 
time."  The  fireman  said  the  cftiild  was  on  its  hands  ajnd 
knees  when  he  first  saw  it,  and  looked  like  red  paper.  It 
had  on  a  red  dress.  Their  uncontradicted  evidence'Shows 
that  they  did  not,  most  likely  could  not,  by  diligence,  see 
the  child  till  within  one  hundred*  and  fifty  or  two  hundred 
yar4s  of  it,  if  it  was  on  the  track  even,  the  train  running 
forty-five  to  forty-eight  miles  an  hour.  Passengers  tell  of  the 
sudden  shock  from  efforts  to  stop  the  train,showing  the  sud- 
denness of  discovery  of  the  child,  and  the  great  effort  to 
save  it.  Botih  engineer  and  fireman  swore  they  kept  a  care- 
ful lookout.  Only  conjecture  will  assert  that  the  baby 
was  on  the  track  or  standing  up  so  as  to  be  seen.  The  ver- 
dict has  no  sound  basis,  and  is  against  evidence  of  wit- 
nesses discredited  only  T)ecause  they  were  employes  of  a 
railroad,  and'  is  the  verdict  of  mingled  sympathy  and  pre- 
judice. 

I  do  not  think  that,  in  any  view,  the  plaintiff  can 
recover,  as  ihe  is  father  of  the  child,  and  gets  the  recovery, 
and  is  guilty  of  negligence  in  not  watching  and  providing 
against  accident.  His  house  was  fifty  yards  from  the  rail- 
road. He  and  his  wife  both  knew  the  child  was  just  beg'n- 
ning  to  walk,  and  would  be  disposed  to  go  to  the  track. 
It  did  go  the  day  before  to  the  sand  by  the  track,  and  play 
tjhere  ten  or  fifteen  minutes,  before  it  was  taken  away.  The 
bars  at  the  track  were  either  usually  down,  or,  if  not,  the 
lower  bar  was  twenty  inches  from  the  ground,  so  the  child 
could  crawl  under.  This  very  day  the  child  was  on  the 
porch  with  the  father,  and  he  saw  the  child  slide  off  the 
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porch,  and  go  around  the  house,  as  he  says,  and  he  talked  on 
to  some  one  there,  and  paid  no  attention  to  the  child,  think- 
ing she  had  gone  to  the  kitchen.  This  shows  that  he  noted 
her  absence.  Parents  are  watchful  of  children  of  this  age 
usually,  especially  when  there  is  known  danger  at  hand, 
and  a  child  can  so  easily  get  to  that  danger, — ^a  railroad, 
with  trains  passing  any  moment.  Wjhen  the  child  is  itse'f 
alive,  and  sues  for  damages,  the  negligence  of  the  father  is 
not  imputable  to  it;  but  where  it  is  dead,  and  the  father  is 
the  sole  beneficiary,  his  negligence  prevents  recovery,  as  I 
stated  in  Gunn  v.  Railroad  Co.  42  W.  Va.  676,  (26  S.  E. 
564).  I  cite  the  following  additional  authorities:  City  of 
Evansville  v.  Senhenn^  (Ind.  Sup.)  47  N.  E.  634.  In  that 
case,  as  also  in  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  449,  note 
2,  it  is  stated  as  clear,  in  all  jurisdictions,  that  where  the 
parents  sue  their  negligence  bars.  Note  in  Railway  Co,  v. 
Schuster,  (Pa.  Sup.)  57  Am.  Rep.  474  (s.  c.  6  Atl.  269);  City 
ofPekenw.McMahon.ilW.  Sup.)  39  N.  E.  484;  Patt.  Ry.  Ace. 
Law,  76;  Williams  \\ Railroad  Co,,  15  Am.  &  Eng.  R.  Cas. 
403.  This  case  is  exactly  like  Grarit  v.  City  of  Fitchburg, 
160  Mass.  16,  (35  IN.  E.  84),  where  the  motHier  of  a  child 
twenty  months  old  saw  it  fifteen  minutes  before  the  occur- 
rence at  the  gate  on  a  street,  and  went  on  talking  with  an- 
other woman  in  the  rear  of  the  {house,  and  it  was  killed  by 
falling  into  a  hole  in  the  street.  The  administrator  was  de- 
nied recovery  because  of  the  mother's  negligt^nce.  The 
child  had  been  on  tihe  street  the  day  before,  and  had  to  be 
brought  home.  It  was  a  greater  negligence  in  the  father 
of  this  child  to  allow  it  to  go  on  a  great  »rallroad,  with 
trains  passing  any  time,  than  to  allow  that  cjhild  to  go  in- 
to the  street.  How  can  the  father  blame,  when,  knowing 
the  danger,  he  paildl  no  care  to  the  child?  1  Shear.  &  R. 
Neg.  section  72  (5tih  Ed.),  says  that  people,  though  poor, 
must  take  care  of  children;  and  that  the  question  is  **wheth- 
er  the  plaintiff  took  as  much  care  of  the  child  as  reasonably 
prudent  persons  of  the  same  class  and  with  the  same  means 
ordinarily  do."  Now,  it  required  no  wealth  or  nurse  to 
guard  this  little  child  from  going  to  play  in  the  sand  at  the 
railroad, — a  known  danger,  known  to  be  within  its  reach. 
It  was  gross  neglect  not  to  pay  the  ordinary  care  given  by 
every  person  to  a  child  walking  in  the  presence  of  a  yawn- 
ing danger.  A  parent  of  limited  means  mu«t  do  all  that  can 
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reasonably  be  expected  from  one  in  his  condition-"  Beach, 
Oontrib.  Neg.  section  142  (3d  Ed.).  Was  it  not  within  the 
parent's  ready  means  and  ability  to  see  to  this  little  one  on 
this  particular  occasion?  He  was  at  leisure.  Hardily  a 
plainer  case  of  negligence  could  be  put. 

Judge  English  concurs  with  note. 

Affirmed  by  Divided  Court. 


CHARLESTON. 


Claiborne  v,  Chesapeake  &  O.  Ry.  Co. 

Submitted  January  25,   1899— Decided  April  15,    1899. 

1.  Instructions — Error, 

It  is  error  to  g'ive  an  abstract  proposition,  as  an  instruction 
to  a  jury,  which  is  calculated  to  mislead  them.     (p.  366) 

2.  Instructions— Z>flwa^^5 — Punitive  Damages — Error, 

If  the  compensatory  damages  are  sufficiently  punitive,  it  is  im- 
proper to  instruct  the  jury  to  allow  an  additional  sum   as   puni- 
tive damages      (p    368). 

3.  Instructions — Error. 

An  instruction  which  sets  forth  the  evidence  as  to  part  of  the 
facts  in  issue,  and  ignores  certain  other  facts  proven,  and  on  the 
former  directs  a  finding  in  favor  of  the  plaintiff,  is  erroneous, 
(p.  368). 

4.  Instructions — Railroads — Arrest  on  Train — Error, 

An  instruction  that  a  proper  officer  of  the  state  has   the   right 
to  enter  a  train  of  cars,  within  the  limits  of  his  jurisdiction,  and 
arrest  a  perpose  guilty   of  a  known    breach  of   the  laws  of   this 
State,  and  that  the  railroad  company    would   not  be   liable   for 
such  arrest,  is  good,  and  it  is  error  not  to  give  it.     (p.  369). 

5.  Criminai-  l^KVi— Deadly  Weapon, 

It  is  unlawful  for  any  person  to  carry  about  his  person  a  razor 
for  any  purpose  except  for  self-defense  against  the  known  and 
threatening  danger  of  death  or  great  bodily  harm  from  some 
other  person,     (p.  370). 
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6.  Railroads — Conductor — Arrest—  Damages, 

If  a  condnctor  as  a  conservator  of  the  peace,  causes  the  arrest 
of  a  person  on  justifiable  probable  cause  of  his  guilt  of  an  of- 
fense against  the  laws  of  the  State,  neither  he  nor  the  company 
he  serves  is  liable  for  damages  by  reason  thereof,     (p.  371). 

7.  Railroads — Conductor — Arrest— Damages — Punitive  Damages, 

If  such  an  arrest  is  made  without  probable  cause,  and  by  rea- 
son of  an  honest  mistake  without  actual  malice,  or   a   design   to 
injure  or  oppress,  the  liability  is  only   for   compensatory  dama- 
g-es,  and  no  additional  sum  can  be  added  thereto  as  exemplary, 
punitive,  or  vindictive  damages,     [p.  373] , 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  Georg-e  Claiborne  ag^ainst  the  Chesapeake  & 
Ohio  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Reversed. 

SiMMS  &  Enslow,  for  plaintiff  in  error. 

J.  W.  Arbuckle  and  J.  C.  Canfield,  for  defendant  in 
error. 

Dent,  President: 

George  Claiborne  sued  the  Cjhesapeake  &  Ohio  Railway 
Company  in  the  circuit  court  of  Greenbrier  County  for  false 
imprisonment,  and  recovered  a  judgment  for  four  hundred 
dollars.     Defendant  appeals. 

The  first  error  assigned  is  as  to  the  court  permitting 
the  evidence  of  William  B.  McWhorter,  R.*  B.  Jennings,  W. 
P.  Camp,  J.  T.  Leslie,  and  A.  M.  Nelson,  as  to  the  previous 
good  character  of  the  plaintiff,  to  go  to  the  jury,  as  his 
character  was  not  attacked  in  any  manner  by  the  defendant. 
The  plaintiff  insists  that  this  evidence  was  competent,  for 
the  reason  the  rdefendant  "had  really  attacked  the  charac- 
ter of  Claiborne,  or  rather  his  race,  and  expected,  as  it  did, 
to  rely  on  that  to  prejudice  the  jury."  This  is  hardly  a 
good  excuse,  as  the  law  presumes  in  favor  of  good  char- 
acter of  either  white  or  black,  unless  the  contrary 
is  shown;  and  although  African  blood  is  given  the  pref- 
erence over  white,  to  the  exclusion  of  the  Indian,  Mongo- 
lian, and  Filipino,  under  the  naturalization  laws  of  the 
United  States,  and;  although^the  children  of  the  three  latter 
<;lasses,  unless  one  of  their  parents  was  an  African,  and 
not  a  white  person,  cannot  be  admitted!  to  citizenship  in 
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this  country  (section  2169,  Rev.  St.  U.  S.;  16  Am.  &  Eng. 
Enc.  Law,  225),  yet  all  the  races  are  entitled  to  the  same 
presumption  of  good  character,  in  civil  trials,  in  the  courts 
of  this  State,  and  therefore  evidence  of  good  character  is 
inadmissible.  Even  in  civil  actions,  in  which  character  is 
in  issue,  the  plaintiff  cannot  introduce  evidence  of  his  good 
character  until  it  has  been  assailed  by  the  defendant.  5 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  852.  On  page  866,  the  law 
is  stated  to  be  that,  in  actions  for  malicious  prosecution, 
it  is  generally  held  that  evidence  of  the  bad  character  of 
the  plaintiff  is  admissible  for  either  of  two  purposes:  First, 
in  mitigation  ordamagesj  second,  in  rebuttal  of  evidence 
showing  want  of  probable  cause,  in  case  the  defendant 
thus  assails  the  plaintiff's  character,  he  has  the  right 
to  sustain  it,  but  not  otherwise.  Tho  mere  fact  that 
the  plaintiff  is  of  African  descent,  and  as  a  citizen  of  the 
United  States,  under  the  naturalization  laws  aforesaid, 
enjoys  a  distinction  over  his  white  neighbor,  does  not  make 
it  necessary  for  him  to  prove  his  good  character  before  it  is 
assailed.  It  is  hard  to  see,  however,  how  the  defendant 
could  be  injured  thereby,  as  the  evidence  could  not  make 
plaintiff's  character  any  better  than  the  law  presumes  it, 
unless  he  wished  to  take  advantage  of  prejudice 
against  plaintiff's  race  to  offset  the  prejudice  against 
the  defendant's  character  as  a  corporation.  This  would 
hardly  be  permissible.  The  evidence,  however,  was  improp- 
erly admitted,  for  the  reason  that  It  tended  to  mislead  the 
jury  from  the  issue  they  were  trying.  It  was  not  a  question 
of  the  defendant's  good  character,  but  whether  the  con- 
ductor was  sustained,  by  probable  cause,  in  directing  his 
arrest  and  detention. 

The  second  ground  of  error  is  the  defendant's  over- 
ruled objection  to  the  following  instructions:  "The  court 
instructs  the  jury  that  in  actions  of  tort,  where  gross  fraud, 
malice,  oppression,  or  wanton,  willful,  or  reckleps  con- 
duct, or  criminal  indifference  to  civil  obligations,  affecting 
the  rights  of  others,  appear,  or  where  legislative  enact- 
ment authorizes  it,  the  jury  may  assess  ^exemplary,'  *puni- 
tive,'  or  'vindictive'  damages,  these  terms  being  synony- 
mous." Mayer  v.  Frobe,  40  W.  Va.  427,  (22  S.  E.  58). 
This  instruction  propounds  the  law  in  a  proper  case,  but  it 
is  abstract,  and  makes  no  reference  to  the  evidt^nce  or 
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facts  proven.  The  giving  of  such  instructions,  if  iealcu- 
latedi  to  mislead  the  jury,  is  reversible  error.  Sheppard  v. 
Insurance  Co.,  21  W.  Va.  ZQ%\Pasley  v.  English,  10  Grat. 
236.  The  instruction  tells  the  jury  in  what  cases  puni- 
tive damages  are  recoverable,  and  leaves  them  to  infer 
that  the  case  which  they  are  considering  belongs  to  such 
class,  or  the  court  would  not  have  given  it  to  them.  It 
thus  becomes  the  means  of  indirectly  conveying  to  the 
jury  the  opinion  of  the  judge  as  to  the  character  of  the 
case  being  tried,  which  is  error.  What  cannot  be  done 
directly  cannot  be  done  indirectly.  A  trial  judge  should 
exercise  great  care  not  to  intimate  in  any  manner  hiri  opin- 
ion upon  the  facts  at  issue.  "He  cannot  do  so  directly  or 
indirectly,  neither  explicitly  nor  by  innuendo."  State  v, 
Dick,  60  N.  O.  440;  State  v.  Ah  Tong,  7  Nev.  152;  Neill^. 
Produce  Co.  38  W.  Va.  228,  (18  S.  E.  563);  State  v.  Staley 
45  W.  Va.  792,  (32  S.  E.  198).  Nor  is  such  an  instruction 
proper  in  cases  of  this  character,  unless  properly  qual- 
ified. Corporations  generally  are  not  liable  for  the  grossly 
fraudulent,  malicious,  oppressive,  wanton,  willful,  reckless, 
or  illegal  conduct  of  their  employes,  affecting  the  rights 
of  others,  unless  such  acts  are  expressly  or  impliedly  au- 
thorized or  ratified  by  them,  or  are  a  breach  of  the  duty 
of  the  protection  owed  to  persons  intrusting  themselves  to 
the  care  of  such  corporations,  at  their  solicitation  and  for 
compensation.  Downey  v.  Railway  Co.,  28  W.  Va.  742; 
Ricketts  \\ Railway  Co.,  33  W.  Va.  433,  (10  S.  E.  801);  Tur- 
ners. Railroad  Co.,  40  W.Va.  693,  (22 ~S.  E.  83);  Gilling- 
ham  v.  Railroad  Co.,  35  W.  Va.  588,  (14  S.  E.  243).  The 
attention  of  the  profession  is  directed  to  the  difference  in 
the  syllabus  in  the  last  case,  as  reported  in  35  W.  \''a.  588, 
(14  S.  E.  243),  and  29  Am.  St.  R^p.  827.  In  the  latter,  the 
following  syllabus  appeara:  "A  common  carrier  of  passen- 
gers is  liable  in  exempkiry  damages  for  the  arrest  anAi  false 
imprisonment  of  a  passenger  without  reasonable  or  prob- 
able cause,  made  or  caused  to  be  made  by  its  conductor  in 
charge  of  the  train  during  the  execution  of  the  contract  to 
carry,  although  such  act  on  the  part  of  the  conductor 
was  entirely  unauthorized  by  the  company,  and  was 
purely  personal  to  himself."  This  appears  to  be  a  com- 
pilation from  the  points  of  the  original  syllabus  and  opin- 
ion made  by  the  reporter,  and  not  by  the  Court      It  prob- 
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ably  states  the  law  correctly  (except  as  to  the  use  of  the 
word  "exemplary,"  which  should  be  "comiiensatory'O,  as 
showing  the  duty  of  protection  which  the  «!ommon  carrier 
owes  to  its  passengers  against  the  willful,  wanton,  or  mali- 
cious conduct  of  its  servants.  The  cooaductor  is  placed  in 
charge  of  the  train,  as  the  representative  of  the  carrier,^ 
and  therefore,  if,  instead  of  properly  discharging  the  duty 
imposed  upon,  him,  he  willfully,  wantonly,  or  maliciously 
injures  a  passenger,  the  law  will  not  hear  the  Icarrier  tlfeny 
responsibility  for  his  conduct  for  the  reason  that,  through 
its  authorized  agent,  it  has  been  guilty  of  violating  the 
duty  it  owed  to  the  passenger  to  protect  him  from  the  mis- 
conduct of  its  agents  in  charge  and  of  fellow  passengers. 
When  the  "agent  steps  aside  from  his  employment  to  grat- 
ify some  personal  animosity,  or  give"  vent  to  some  private 
feeling,  of  his  own,"  the  principal  is  not  gene- rally  liable, 
unless  such  acts  were  expressly  authorized  or  ratilied.  For 
acts  done  within  the  scope  of  the  agent's  employ iiifrnt,  the 
principal  is  liable. 

In  all  cases  where  a  corporation  is  liable  for  the  will- 
ful, wanton,  malicious,  or  illegal  conduct  of  its  employes, 
it  is  subject  to  exemplary  or  punitive  damage;^.  Indeed', 
in  so  far  as  the  defendant  ia  concerned  in  actions  of  tort 
sounding  in  damages,  all  damages  are  in  their  nature  puni- 
tive, although  as  to  the  plaintiff,  they  may  be  merely  com- 
pensatory. The  defendant  receives  nothing  for  which  he 
is  made  to  compensate,  but  he  is  punished  for  the  wrong 
committed  by  him  in  being  compelleid-  to  make  recompense 
to  the  plaintiff.  If,  therefore,  the  compensatory  damages 
are  sufficintly  pupitive,  the  defendant  should  not  be  pun- 
ished twice,  by  being  compelled  to  pay  another  sum,  as 
so-called  "punitive"  damages.  But  if  the  damag-.s  allowed 
as  compensatory  are  not  sufficiently  punitive  and  exem- 
plary, then  they  may  be  increased,  in  a  proper  case,  until 
they  become  so.  Under  the  rule  for  ascertain  in;.-  com- 
pensatory damages,  since  the  Pegram  and  Stortz  Case,  31 
W.  Va.  220,  (6  S.  E.  485),  the  damages  allowed  plaintiff  have 
usually  been  sufficiently  punitive,  without  the  addition  of 
any  further  sum  to  make  them  so.  1  Sedg.  Dam.  sr'ction 
354.  This  Tatter  is  fully  illustrated  by  the  iustnictions 
given  in  this  case.  Inustruction  No.  2  is  as  follows:  "The 
court  instructs  the  jury  that  if  they  find  the  defendant. 
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C.  &  O.  By.  Co.,  guilty,  they  are,  in  estimating  plaintiff's 
damages,  at  liberty  to  consider  the  expense  and  loss  of  time, 
if  any,  incurred  by  the  plaintiff,  Claiborne;  also  the  bodily 
and  mental  pain  and  anguish  resulting  from  defendant's 
(C.  &  O.  By.  Co.'s)  acts,  as  proved;  and,  for  the  oujtragre' 
and  indignity  and  humiliation  put  upon  the  plaintiff,  to 
allow  such  damages  as,  in  *:he  opinion  of  thp  jury,  will  be 
a  fair  and  just  compensation  for  injuries  sustained,  not 
exceeding  the  amount  sued  for."  Such  an  instruction  as 
this,  while  not  so  expressed,  certainly  warrants  damages 
that  would  be  fully  punitive,  as  far  as  the  defendant  is  con- 
cerned. And  to  add  another  instruction,  to  the  effect  that, 
in  addition  to  the  sum  found  under  instruction  No.  2,  the 
jury  were  authorized  to  find  a  further  sum,  to  operate  as  a 
punishment  on  the  defendant  for  the  wrong  committed, 
would  be  erroneous,  as  authorizing  a  double  punishment 
for  the  same  wrong.  But  to  add  to  instruction  No.  2  the 
qualification  that,  if  the  jury  found  the  compensatory  dam- 
ages as  ascertained  by  them  were  not  sufficiently  punitive, 
as  to  the  defendant's  wrongful  conduct,  they  might  in 
crease  the  sum  or  damages  until  they  became  punitive, 
would  not  be  erroneous,  if  justified  by  the  evidence.  The 
giving  of  instruction  No.  5,  without  proper  qualification, 
was  therefore  plainly  erroneous. 

The  third  ground  of  error  is  because  of  the  giving  in- 
struction No.  7,  which  's  as  follows^  to  wit:  ''The  court 
instructs  the  jury  that  if  the  raising  of  the  windows  and 
conduct  of  the  plaintiff  complained  of  occurred  in  the 
state  of  Virginia,  and  out  of  the  State  of  West  Virginia, 
and  that  the  train  upon  which  said  plaintiff  was  a  pas- 
senger stopped  at  Allegheny  station,  in  Virginia,  it  was 
the  duty  of  the  conductor  and  the  officers  in  charge  of  said 
train  to  put  him  off.  And  if  the  plaintiff,  Claiborne,  got 
off  the  train  at  Allegheny  station,  and  the  <;onductor 
in  charge  of  said  train  permitted  him  to  reenter  the 
same,  where  he  rode  quietly  to  Bonceverte,  and  with- 
out disturbing  any  one,  the  conductor  had  no  au- 
thority to  have  him  arrested,  searched  and  ejected  from 
the  train,  and  imprisoned,  and,  if  he  did,  the  deifendairt 
is  liable  for  his  conduct  and  acts,  and  they  must  find  for 
the  plaintiff."  This  was  also  plainly  erroneous,  because  it 
ignores  the  evidence  that  the  plaintiff  had  on  his  person  an 
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open  knife,  a  bottle  of  whiskyj  and  a  razor, — certainly  a 
deadly  combination,  and  one  which  a  person  of  good  char- 
acter and  a  law-iabiding  citizen  is  not  in  the  habit  of  car- 
rying aroand  with  him.  It  is  true  the  conductor  did  not 
know  of  the  razor,  but  he  did  know  of  the  annoying  con- 
duct of  the  plaintiff,  and  of  the  bottle  of  whisky,  and  he 
had  been  informed  by  his  brakeman  that  the  plaintiff  had 
a  long  knife  open  on  liis  person. 

The  fourth  ground  of  error  is  the  refusing  to  give  the 
following  instructions:  "The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the  plaintiff,  while 
armed  with  dangerous  or  unlawful  weapons,  was  on  the 
train  of  defendant,  within  the  corporate  limits  of  Ron- 
ceverte,  and  it  became  known  to  the  police  of  that  town 
that  he  was  so  armed,  the  police  had  the  right  to  arrest 
him  on  the  cars,  and  take  him  therefrom,  and  the  defend- 
ant, the  Chesapeake  &  Ohio  Railway  Company,  would  not 
be  liable  for  such  arrest."  This  instruction,  under  the 
evidence,  should  have  been  given,  although  it  would  have 
been  more  complete  if Ihe  word  "unlawfully"  had  been  used 
before  the  word  "armed,"  so  as  to  more  plainly  show  that 
the  plaintiff  was  not  carrying  such  weapons  for  any  law- 
ful purpose.  A  police  is  a  constable  within  the  corporate 
limits,  with  all  the  powers  of  such  an  of&cer  in  criminal 
cases,  and  may  arrest  and  detain  any  person  he  knows  to 
be  guilty  of  an  offense  against  the  laws  of  the  state,  until 
a  proper  warrant  can  be  issued,  or  a  trial  and  examination 
can  be  had.  City  of  Charleston  v.  Beller^  45  W.  Va.  44, 
(30  S.  E.  152).  The  evidence  discloses  the  fact  that  the 
plaintiff  had  a  dangerous  knife  open  on  his  pers^on,  and' 
also  was  carrying  a  razor.  The  law  on  this  subject,  though 
well  known,  is  repeated  here.  Code,  chap.  148,  sec.  7:  "If  a 
person  carry  about  his  person  any  revolver  or  other  pistol, 
dirk,  bowie  knife,  razor,  slung  shot,  billy,  metallic  or  other 
false  knuckles,  or  any  other  dangerous  or  deadly  weapon 
of  like  kind  or  character  he  shall  be  guilty  of  a  miade 
meaner  andi  fined  uot  less  than  twenty-five  dollars  nor 
more  than  two  hundred  dollars,  and  may  at  the  discretion 
of  the  court  be  confined  in  jail  not  less  than  one  nor  more 
than  twelve  months."  The  razor  was  undoubtedly  added 
to  this  section  on  account  of  the  proneness  of  the  Ameri- 
canized African  to  carry  and  use  the  same  as  a  deadly 
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weapon.  To  «uch  the  razor  is  what  the  machete  is  to  the 
Cuban.  It  is  his  implement  of  livelihood  in  time  of  peace, 
and  his  weapon  of  destruction  in  time  of  war.  This  is  mat- 
ter of  common  report.  Under  section  8,  chapter  153,  Code, 
a  person  armed  with  such  dangerous  or  deadly  weapon  can 
be  required  to  give  a  recognizance  for  good  behavior  and 
to  keep  the  peace.  The  excuse  given  by  the  plaintiff,  that 
he  was  carrying  such  razor  to  shave  himself  while  in  the 
country,  is  not  a  legal  one.  Such  an  excuse  might  be 
given  by  every  person  thus  carrying  a  razor,  and,  if  al- 
lowed as  sufficient,  would  render  the  law  of  no  affect.  But 
the  <;arrying  of  a  razor  is  not  excused  unless  the  person  is 
a  quiet  and  peaceable  citizen,  of  good  character  and  stand- 
ing in  the  community  in  which  he  lives,  and  has  good  cause 
to  believe  that  he  is  in  danger  of  death  or  gruat  bodily  harm 
at  the  hands  of  another  person,  and  that  he  is  in  good 
faith  carrying  such  razor  for  self-defense  and  for  no  other 
purpose.  By  the  provisions  of  the  statute,  the  carrying 
of  a  razor  about  the  person  is  forbidden  for  any  purpose 
except  for  self-defense  against  the  known  and  threatened 
danger  of  death  or  great  bodily  harm  from  another  per- 
son. So  that  the  plaintiff,  when  arrested,  was  violating 
the  statute  law  of  this  State  on  a  train  within  the  State, 
and  within  the  corporate  limits  of  the  town  of  Ronceverte. 
Those  who  seek  its  assistance  to  redress  their  grievances 
should  show  themselves  obedient  to  the  law.  Public  policy 
forbids  the  rewarding  of  public  mal feasors.  A  common 
jcarrier  is  under  no  obligation  to  protect  a  passenger  from 
legal  arrest,  but  only  from  illegal  arrest. 

The  fifth  and  last  assignment  of  error  relied  on  is  the 
refusal  of  the  court  to  set  aside  the  verdict  as  contrary  to 
the  law  and  the  evidence.  The  faicts  are  as  follows:  The 
conductor  of  one  of  the  defendant's  trains,  on  the  26th  day 
of  December,  1896,  caused  the  plaintiff,  George  Claiborne, 
who  was  a  passenger  from  Clifton  Forge,  Va.,  to  Hinton, 
W.  Va.,  on  said  train,  to  be  arrested  by  the  chief  of  police 
of  the  town  of  Ronconverte,  for  disorderly  conduct,  and 
carrying  a  dangerous  weapon  in  a  threatening  manner,  about 
ten  o'clock  at  night.  He  was  placed  in  the  lockup  until 
Sunday  morning,  when  he  was  released  on  security  until 
Monday  morning.  He  was  then  tried  before  a  jury  for  un- 
lawfully carrying  a  razor  on  his  person.     The  jury  found 
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him  guilty,  but  the  mayor,  for  some  reason,  released  him  on 
payment  of  the  costs.  The  evidence  tends  to  show  that, 
while  the  train  was  in  Virginia,  the  plaintiff  was  drunk, 
and  guilty  of  very  boisterous  and  offensive  conduct,  and 
certain  ladles  (passengers)  complained  to  the  conductor. 
He  was  in  the  ladies'  car,  although  he  swears  he  was  in 
the  smoker.  He  was  drinking,  although  he  swears  he  was 
not  drunk.  Others  thought  he  was.  He  handled  his 
whisky  bottle  as  though  he  were  used  to  it,  and  did  not 
care  who  knew  it.  The  conductor,  brakeman,  and  porter 
had  to  put  down  the  window  at  different  times,  which  he 
persisted  in  putting  up,  to  the  annoyance  of  other  pas- 
sengers. He  was  also  continually  moving  around,  some 
of  the  witnesses  say  staggering  and  rubbing  against  the 
lady  passengers  as  he  passed  them.  His  conduct  was  high- 
ly offensive  to  them.  After  Allegheny  station  was  left,  he 
put  an  open  knife  in  his  pocket,  and  the  brakeman  warned 
the  conductor  with  regard  to  it.  When  the  train  reached 
Ronceverte,  the  conductor  asked  the  chief  of  police  to  go 
in  and-  arrest  and  search  the  plaintiff,  who  was  then  sit- 
ting quietly  in  his  seat.  The^  policeman  did  so,  and  found 
on  him  a  knife  with  the  blade  open,  and  a  r*tzor.  He  then 
took  charge  of  him,  and  removed  him  from  the  train. 

The  conductor,  under  the  laws  of  this  State,  is  a  con- 
servator of  the  peace  while  in  charge  of  the  train,  and!  the 
question  is  as  to  whether  he  had  probable  caufle  to  justify 
him  in  having  the  plaintiff  arrested.  If  he  had,  the  com- 
pany is  not  liable;  if  he  had  not,  the  company  is  liable,  and 
the  amount  of  the  damages  depends  on  the  willfulness  or 
illegality  of  the  conductor's  mistreatment  of  the  plaintiff. 
The  plaintiff's  first  instruction  uses  the  words  "just  cause" 
for  "probable  cause,"  and:  it  is  to  that  extent  erroneous,  for, 
while  "probable  cause"  is  "just  cause,"  "just  cause"  may 
be  and  is  something  else;  and  hence  is  misleading,  so  far 
as  the  jury  is  concerned,  for  it  may  be  taken  to  mean  full 
or  complete  cause,  such  as  would  secure  the  criminal  con- 
viction of  the  defendant.  "Probable  cause"  ia  a  state  of 
facets  actually  existing,  known  to  the  prosecutor  person- 
ally or  by  information  derived  from  others,  which  would 
lead  a  reasonable  man,  of  ordinary  caution,  acting  con- 
scientiously upon  these  facts,  to  believe  a  person  guilty  of 
an  offense  justifying  his  arrest,  and  i«  a  question  of  law 
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for  the  court.  Vinal  v.  Core,  18  W.  Va.  2.  "In  determin- 
ing whether  the  prosecution  was  founded  on'  probable 
cause,  the  existing  fitate  of  facts  must  be  viewed  from  the 
standpoint  of  the  prosecutor  and  not  from  that  of  the  ac- 
(im^qAJ* Brady  v.  Stiltner,  40  W.Va.289,(21  S.E.  927).  The  true 
question  is,  had  the  conductor  reasonable  grounds  to  be- 
lieve that  the  plaintiff  was  carrying  a  dangerous  and  deadly 
weapon  on  his  person,  with  evil  intent?  The  conduct  of 
the  accused,  as  detailed  by  the  witnesses;  his  having  a  bot- 
tle of  whisky,  openly  drinking  in  the  ladies'  car;  his  open- 
ing his  knife,  and  putting  it  in  his  pocket  open, — were  cer- 
tainly enough  to  afford  the  conductor  probable  cause  to 
believe  that  the  plaintiff  was  bent  on  mischief.  If  a  per- 
son would  escape  suspicion,  he  must  avoid  the  appearan^ce 
of  evil.  The  i)laintiff  evinced  a  disposition  to  entirely  ig- 
nore the  rights  of  other  passengers,  and  give  them  all  the 
annoyance  possible,  and,  while  he  may  have  been  sober^ 
he  acted  like  a  drunken  man,  and,  when  reproved  for  his 
rude  conduct,  he  opens  his  knife,  and  places  it  in  his  pocket, 
as  though  making  preparation  to  use  it.  The  conductor 
was  not  bound,  under  such  circumstances,  to  wait  until 
some  one  was  injured,  but,  having  been  informed  that  the 
plaintiff  was  armed  with  a  dangerous  and  deadly  weapon, 
he  had  the  right,  under  seiction  8,  chapter  153,  Code,  to  turn 
him  over  to  the  proper  officers  of  the  law,  that  he  might 
be  required  to  give  recognizance  for  his  good  behavior, 
and,  after  he  was  searched  and  found  carrying  a  razor,  in 
violation  of  section  7,  chapter  148,  Code,  it  was  the  duty 
of  the  officer  to  detain  him,  and  take  him  before  the  mayor, 
not  only  to  give  the  necessary  peace  bond,  but  also  that  he 
might  be  tried  and  punished,  under  the  sixth  clause  of  sec- 
tion 219  of  chapter  50  of  the  Code.  The  mayor,  after  he 
had  been  found  guilty  by  a  jury,  under  said  section  7,  Chap- 
ter 148,  Code,  and  rightly  so,  gave  him  his  liberty,  on  pay- 
ment of  the  costs.  His  excuse  for  so  doing  does  not  appear 
in  the  record.  He  probably  thought  he  had  been  punished 
sufficiently.  The  way  to  vindicate  a  law  is  to  enforce  it. 
The  Legislature  intemdled  that  the  carrying  of  "razors 
should  be  stopped,  and  it  did  not  leave  any  loopholes  in 
the  statute  that  a  person  might  escape  its  wholesome 
effect  by  putting  up  the  plea  that  thel  razor  was  carried 
for  the  purpose  of  shaving.     Such  excuse  Is  no  excuse,  un- 
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lees  it  be  in  mitigation  of  the  fine  to  be  impoeed-  To 
make  law-abiding  citizens,  law-breakers  mast  be  punished. 
It  is  unlawful^  as  heretofore,  shown,  to  carry  a  razor  abont 
one's  person,  except  in  case  of  a  law-abiding  citizen  of  good 
character,  for  the  purpose  of  self-defense  from  threlatened 
death  or  bodily  hurt  from  another  person.  And  it  were 
better  if  this  reservation  were  expunged,  especially  so  far 
as  the  razor  is  concerned.  If,  however,  the  question  of  prob- 
able cause  were  against  the  plaintiff,  this  is  not  a  case  for 
punitive  damages.  "The  rule  for  the  measure  of  damages, 
in  cases  where  the  malice  necessary  to  sustain  the  action 
is  such  only  as  results  from  a  groundless  act,  and:  there 
is  no  actual  malice  or  design  to  injure  and  oppress,  is  to 
allow  compensatory  damages, — ^that  is,  damages  to  indem- 
nify the  plaintiff,  including  injury  to  property,  loss  of  time, 
and  necessary  expenses,  counsel  fees,  and  other  actual 
loss, — but  not  to  allow  vindictive  or  punitive  damages,  to 
punish  the  defendant."  Ogg  v.  Murdoch,  25  W.  Va.  139. 
In  this  case  there  is  nothing  showing,  on  the;  part  of  the 
conductor,  any  actual  malice  or  design  to  injure  and  op- 
press plaintiff.  On  the  contrary,  his  whole  object  appears 
to  have  been  to  protect  the  passengers  under  his  care  from 
the  rude  and  disorderly  conduct  of  the  plaintiff,  and  pro- 
tect himself  and  the  other  employes  of  the  defendant  from 
the  threatening  attitude  of  the  plaintiff.  He  may  have 
mistaken  plaintiff's  intentions  and  character,  but  the  plain- 
tiff's conduct  produced  this  mistake,  and  the  conductor  was 
justified  in  acting  promptly.  In  so  doing  he  was  not  guilty 
of  wanton,  willful,  or  malicious  conduct,  or  criminal  indif- 
ference to  civil  obligations,  but  was  simply  endeavoring  to 
discharge  his  duty  towards  his  employers,  in  obedience  to 
the  law.  Edgerly  v.  Railroad  Co.,  (N.  H.)  36  Atl.  558;i?a/7- 
road  Co.  v.  Pillow,  76  Pa.  St.  510 ;  Flint  v.  Transportation 
Co,,  34  Conn.  534;  1  Fetter,  Carr.  Pass,  section  329.  If 
any  damages  could  possibly  be  allowed,  as  the  case  now 
stands,  they  could  only  be  compensatory.  The  jury  allowed 
punitive  damages,  under  the  erroneous  instructions  of  the 
court.  The  judgment  is  reversed,  the  verdict  of  the  jury 
is  set  aside,  and  a  new  trial  is  awarded. 

Note  by  Brannon,  Judge: 

I  concur  in  the  judgment.     I  do  not  however,  reg'ard    instruction 
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5  as  abstract.  It  is  general,  but  not  abstract.  I  regard  it  as  er- 
roneous and  bad  law  in  this  case,  because  our  decisions  hold  that 
there  can  be  no  exemplary,  vindictive,  or  punitive  damages  against 
a  corporation,  unless  the  tort  done  by  the  agent  was  ordered  or  rati- 
fied by  the  corporation.  Only  compensatory  damages  can  be  given. 
Ricketts  V.  Railway  Co,,  33  W.  Va  433,  (10  S.  E.  801). 

Reversed. 


CHARLESTON. 

Crim  z\  Price  et  aL 

Right  et  aL  v.  Same. 

Submitted  Febuary  2,  1899— Decided  April   IS,   1899. 

Equity  Practice — Creditor's — Suits — Parties — Trial, 

C.  brought  his  bill  to  enforce  judgment  liens  against  the  real 
estate  of  M.  E.  P.,  wife  of  L.  P.,  and  made  other  lien  holders 
thereon  parties  defendant.  R.  &  Sons  afterwards  filed  their 
bill  against  M.  E.  P.  and  L.  P.,  alleging  that  the  deed  from  the 
father  of  L.  P.,  for  the  real  estate  sought  to  be  subjected  was 
made  to  M.  E.  P.,  in  fraud  of  the  creditors  of  L.  P.,  and  asking 
to  have  it  set  aside,  and  the  real  estate  subjected  to  the  payment 
of  their  judgment  against  L.  P.,  which  existed  at  the  date  of  the 
deed,  but  failed  to  make  the  judgment  creditors  of  M.  E.  P.,  par- 
ties to  their  bill.  The  cases  were  heard  together,  the  deed  set 
aside,  and  R.  &  Sons'  judgment  declared  to  be  the  first  lien  on 
the  property.  Held  error  to  hear  the  cases  together,  or  to  decree 
upon  the  bill  of  R.  &  Sons  until  the  proper  parties  were  brought 
in.     (p.  377). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  J.  M.  B.  Crim  ag-ainst  Mary  E.  Price  and  by  A. 
Rig-ht  &  Sons  against  Lewis  Price  and  Mary  E.  Price. 
The  cases  were  tried  togettier,  and  from  the  decrees  Crim 
appeals. 

Reversed. 
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Melville  Peck,  for  appellant. 
Dayton,  Dayton  &  Blue,  for  appellees. 

McWhorter,  Judge: 

At  the  September  rules,  1896,  J.  N.  B.  Crim  filed  his 
bill  in  the  circuit  court  of  Barbour  County  against  Mary 
E.  Price,  Lewis  Price|>  Solomon  T.  Wilson,  J.  M.  Ramsey, 
administrator  of  Isaac  Price,  deceased,  and  William  H. 
Price,  setting  up  various  judgments  in  favor  of  himself, 
some  against  Maj*y  E.  Price  alone,  and  others  against 
Mary  E.  Price  and  Lewis  Price,  and  one  in  favor  of  Solo- 
mon T.  Wilson  against  Mary  E.  Price  and  Le*wis  Price,  and 
alleging  that  said  Mary  E.  Price  was  the  owner  in  fee  of 
a  tract  of  fifty-five  acres  of  land,  described  in  a  deed  from 
Isaac  Price  to  said  Mary,  dated  April  6,  1892J  a  copy  ojf 
which  was  filed  with  his  bill,  and  that  said  judgments  were 
liens  upon  said  tract  of  land;  that  there  was  reserved  in 
said  deed  the  vendor's  lien  to  said  Isaac  Price  for  certain 
of  the  purchase  money,  which  plaintiff  was  not  advised  as 
CO  whether  it  had  been  paid  or  not;  that  said  defendant 
Ramsey  was  the  duly  appointefl  and  legal  qualified  admin- 
istrator of  the  estate  of  said  Isaatc  Price, — and  prayed  that 
said  land  be  subjected  to  sale  to  pay  liens  and  costs  of  suit, 
according  to  their   priority,  and   for   general  relief.     The 
cause  was  matured  at  rules,  biill  taken  for  confessed  and 
set  for  hearing  as  to  all  the  defendants,  and  on  the  13th 
of  February,  1897,  was  referred  by  the  court  to  Chlarles 
Zirkle  one  of  the  court's  commissioners  to  ascertain  and 
report  all  the«  real  estate  owned  by  defendant  Mary  E. 
Price  the  location  and  description  of  same  from  whom  she 
derived  title  and  when,  the  state  and  condition  of  her  title 
the  annual  rental  value  thereof,  the  liens  thereon  their 
amounts  and  priorities  and  to  whom  owing,  and  all  other 
pertinent  ma/ttere,  etc.    The  commissioner  filed  his  report, 
showing  that  defendant  Mary  E.  Price  was  the  owner  of 
the  fifty-five  acres  of  land  that  the  title  was  goodi  that  the 
vendor's  lien  of  one  hundred  dollars  reserved:  to  Isaac  Price 
had  been  paid  off,  and  reporting  the  liens  and  priorities 
thereof,  and  that  the  annual  rental  value  of  said  land  was 
fifty  dollars,  to  which  report  there  were  no  exceptions.     At 
the  June  rules,  1897,  A.  Right,  John  C.  Right,  I.  F.  Right, 
and  O.  M.  Right,  formerly  trading  as  A.  Right  &  Sons, 
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of  R.  F.  Fleming,  there  was  only  one  defendant  to  the  suit. 
The  bill  was  then  amended,  charging  a  devastavit,  and 
bringing  in  the  sureties  on  his  official  bond.  The  sureties 
had  the  right  to  require  that  the  cause  be  heard  de  novo. 
It  is  expressly  provided  in  section  24,  chapter  85,  Code, 
that:  "No  personal  representative  or  any  surety  of  his 
shall  be  chargeable  beyond  the  assets  of  the  decedent  by 
reason  of  any  omission  or  mistake  in  pleading  or  false 
pleading  of  such  representative.  And  in  the  action  al- 
low^ed  by  the  preceding  section  the  defendants  may  plead 
any  pleas,  and  offer  any  evidence  which  would  be  admissi- 
ble in  an  action  against  a  personal  representative  suggest- 
ing a  devastavit."  The  .same  rule  applies  in  a  court  of 
equity.  So  the  report  of  R.  F.  Fleming,  founded  on  a 
wrong  theory  of  this  controversy,  could  have  no  binding 
or  conclusive  effect  on  the  sureties  subsequently  impleaded 
in  the  suit.  They  had  the  right  to  demand  that  the  court 
and  commissioner  should  be  governed  by  the  pleadings 
in  the  cause,  and  that  the  probata  should  conform  to  the 
allegata. 

In  the  first  amended  bill  the  plaintiffs  set  up  and  rely 
upon  the  following  contract,  which,  because  of  its  import- 
ance, is  here  copied  in  full:  "We,  M.  Holt  and  J,  F.  W. 
Holt,  have  this  day  agreed  upon  the  terms  and  statements 
hereinafter  mentioned  in  relation  to  the  partnership  ex- 
isting between  us  since  the  year  1839  or  '40  under  the  name 
and  stvle  of  M.  and  J.  F.  W.  Holt.  The  said  M.  Holt  in 
the  commencement  of  the  partnership  contributed  the  sum 
of  $2,538.37  in  cash  and  bonds;  the  said  J.  F.  W.  Holt  con- 
tributed the  sum  of  f3,286.97,  embracing  the  farm  at  the 
mouth  of  Cedar  creek,  on  which  the  said  Holt  now  lives. 
We,  the  said  partners,  M.  Holt  and  J.  F.  W.  Holt,  have 
commenced  a  settlement,  and  J.  F.  W.  Holt  now  holds  in 
his  hands  notes  and  bonds  amounting  to  the  sum  of  fl5,- 
616.80,  and  property  amounting  to  the  sum  of  $1,150.00,  and 
the  said  notes  and  bonds  are  all  recorded  in  a  book,  and 
also  the  said  property,  and  a  copy  of  the  same  furnished 
to  the  said  M.  Holt.  Now,  the  said  notes,  etc.,  are  all  to 
De  accounted  for  in  the  final  settlement  of  the  said  partner- 
ship, and  there  is  now  in  the  hands  of  the  said  M.  Holt 
notes  and  bonds  amounting  to  the  sum  of  $6,020.42,  and 
constable's   receipts   for   claims   put   out    for    collection. 
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The  cause  of  Right  &  Sons  could  not  properly  be  heard  at 
the  time  for  want  of  parties.  The  bill  sought  to  subject 
the  land  of  the  defendant  Mary  E.  Price  to  the  payment 
of  a  judgment  in  favor  of  plaintiffs  against  Lewis  E.  Price, 
and  yet  the  plaintiffs  had  failed  to  make  the  judgment  lien 
creditors  of  Mary  E.  Price  parties  to  their  suit,  although 
they  have  suit  pending  to  subject  same  property  to  their 
liens.  In  Bank  v.  Watson,  39  W.  Va.  342,  (19  S.  E.  413), 
it  is  held:  "If  a  lien  creditor,  in  filing  a  bill  to  enforce 
his  lien  against  real  estate,  neglects  to  make  necessary 
parties  thereto  in  accordance  with  the  former  decisions  of 
this  court,  all  decrees  entered  will  be  reversed,  and  the  pro- 
ceedings thereunder  annulled,  and  the  bill  will  be  re- 
manded to  be  properly  amended."  Bilmyer  v.  Sherman^ 
23,  W.  Va.  656;  McMillan  v.  Hickman,  35,  W.  Va.  705,  (14 
S.  E.  221)]Neeley  v.  Jones,  16  W.  Va.  625;  Norris  v.  Bean, 
17  W.  Va.  655.  It  is  insisted  by  appellant  that  the  land 
belongeid  to  Isaac  Price,  and  he  had  a  right  to  give  it  to 
Mary  E.  Price,  and  the  creditors  of  Lewis  Price  could  not 
complain.  Plaintiff's  bill  was  without  equity,  unless  it 
was  as  to  the  one  hundred  dollars  deferred  purchase  money 
due  to  Isaac  Price,which  the  will  alleges  was  paid  by  Lewis 
Price,  thereby  investing  his  money  and  means  in  the  prop- 
erty in  fraud  and  to  the  prejudice  of  his  creditors,  the  plain- 
tiffs. The  decree  complained  of  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings- 

Reversed. 
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5  as  abstract.  It  is  general,  but  not  abstract.  I  reg'ard  it  as  er- 
roneous and  bad  law  in  this  case,  because  our  decisions  hold  that 
there  can  be  no  exemplary,  vindictive,  or  punitive  damages  against 
a  corporation,  unless  the  tort  done  by  the  agent  was  ordered  or  rati- 
fied by  the  corporation.  Only  compensatory  damages  can  be  given. 
Ricketts  V.  Railway  Co,,  33  W.  Va  433,  (10  S.  E.  801). 

Reversed. 


CHARLESTON. 

Crim  v.  Price  et  aL 

Right  et  aL  v.  Same. 

Submitted  Febuary  2,  1899— Decided  April   15,   1899. 

Equity  Practice — Creditor* s^Suits — Parties^TriaL 

C.  brought  his  bill  to  enforce  judgment  liens  against  the  real 
estate  of  M.  E.  P.,  wife  of  L.  P.,  and  made  other  lien  holders 
thereon  parties  defendant.  R.  &  Sons  afterwards  filed  their 
bill  against  M.  E.  P.  and  L.  P.,  alleging  that  the  deed  from  the 
father  of  L.  P.,  for  the  real  estate  sought  to  be  subjected  was 
made  to  M.  E.  P.,  in  fraud  of  the  creditors  of  L.  P.,  and  asking 
to  have  it  set  aside,  and  the  real  estate  subjected  to  the  payment 
of  their  judgment  against  L.  P.,  which  existed  at  the  date  of  the 
deed,  but  failed  to  make  the  judgment  creditors  of  M.  E.  P.,  par- 
ties to  their  bill.  The  cases  were  heard  together,  the  deed  set 
aside,  and  R.  &  Sons'  judgment  declared  to  be  the  first  lien  on 
the  property.  Held  error  to  hear  the  cases  together,  or  to  decree 
upon  the  bill  of  R.  &  Sons  until  the  proper  parties  were  brought 
in.     (p.  377). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  J.  M.  B.  Crim  against  Mary  E.  Price  and  by  A. 
Ri^ht  &  Sons  ag-ainst  Lewis  Price  and  Mary  E.  Price. 
The  cases  were  tried  together,  and  from  the  decrees  Crim 
appeals. 

Reversed. 
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Melville  Peck,  for  appellant. 
Dayton,  Dayton  &  Blue,  for  appellees. 

McWhorter,  Judge: 

At  the  September  rules,  1896,  J.  N.  B.  Crim  filed  his 
bill  in  the  circuit  court  of  Barbour  County  against  Mary 
E.  Price,  Lewis  Priced  Solomon  T.  Witeon,  J.  M.  Ramsey, 
administrator  of  Isaac  Price,  deceased,  and  William  H. 
Price,  setting  up  various  judgments  in  favor  of  himself, 
some  against  Mary  E.  Price  alone,  and  others  against 
Mary  E.  Price  and  Lewis  Price,  and  one  in  favor  of  Solo- 
mon T.  Wilson  against  Mary  E.  Price  and  Le*wis  Price,  and 
alleging  that  said  Mary  E.  Price  was  the  owner  in  fee  of 
a  tract  of  fifty-five  acres  of  land,  described  in  a  deed  from 
Isaac  Price  to  said  Mary,  dated  April  6,  1892J  a  copy  ojf 
which  was  filed  with  his  bill,  and  that  said  judgments  were 
lien9  upon  said  tract  of  land;  that  there  was  reserved  in 
said  deed  the  vendor's  lien  to  said  Isaac  Price  for  certain 
of  the  purchase  money,  which  plaintiflf  was  not  advised  as 
CO  whether  it  had  been  paid  or  not;  that  said  defendant 
Ramsey  was  the  duly  appointett  and  legal  qualified  admin- 
istrator of  the  estate  of  said  Isaalc  Price, — and  prayed  that 
said  land  be  subjected  to  sale  to  pay  liens  and  costs  of  suit, 
according  to  their   priority,  and   for   general  relief.     The 
cause  was  matured  a.t  rules,  bill  taken  for  confessed  and 
set  for  hearing  as  to  all  the  defendants,  and  on  the  13th 
of  February,  1897,  was  referred  by  the  court  to  Chjarles 
Zirkle  one  of  the  court's  commissioners  to  ascertain  and 
report  all  the'  real  estate  owned  by  defendant  Mary  E. 
Price  the  location  and  description  of  same  from  whom  she 
derived  title  and  when,  the  state  and  condition  of  her  title 
the  annual  rental  value  thereof,  the  liens  thereon  their 
amounts  and  priorities  and  to  whom  owing,  and  all  other 
pertinent  mjatters,  etc.    The  commissioner  filed  his  report, 
showing  that  defendant  Mary  E.  Price  was  the  owner  of 
the  fifty-five  acres  of  land  that  the  title  was  good^  that  the 
vendor's  lien  of  one  hundred  dollars  reserved:  to  Isaac  Price 
had  been  paid  off,  and  reporting  the  liens  and  priorities 
thereof,  and  that  the  annual  rental  value  of  said  land  was 
fifty  dollars,  to  which  report  there  were  no  exceptions.     At 
the  June  rules,  1897,  A.  Right,  John  C.  Right,  I.  F.  Right, 
and  O.  M.  Right,  formerly  trading  as  A.  Right  &  Sons,^ 


376  Grim  v.  Price  ei  aL  L46 

filed  a  bill  in  the  same  court  against  Mary  E.  Pricel  and 
Lewis  Price,  setting  up  adjudgment  obtained  by  them  on 
December  22,  1888,  against  Lewis  Price,  as  a  lien  upon  the 
said  fifty-five  acres  of  land,  alleging  that  the  same  belonged 
to  Lewis  Price,  and  that  their  judgment  was  a  lien  thereon 
as  his  property;  that  the  same  was  fraudulently  conveyed 
to  Mary  E.  Price,  at  the  procurement  of  Lewis  Price,  in 
order  to  hinder,  delay,  and  defraud  his  creditors,  among 
whom  were  plaintiffs;  that  the  same  was  without  valu- 
able consideration  in  law, — ^and-  prayed  that  said  deed  of 
April  6, 1892,  from  Isaac  to  Mary  Price,  be  held  to  be  frau- 
dulent as  to  plaintiff's  debt,  and  that  the  same  be  set  aside 
and  the  property  subject  to  their  debt.  Plaintiffs  failed 
to  make  J.  N.  B,  Crim,  or  any  of  the  other  judgment 
creditors  of  Mary  E.  Price  or  Lewis  Price,  parties  defend- 
ant to  their  bill.  Process  was  duly  executed  on  defend- 
ants, the  bill  taken  for  confessed  and  set  for  hearing  at  the 
rules,  and  on  the  18th  day  of  November,1897,  the  two  causes 
were  heard  together,  and  the  report  of  the  commissioner  in 
the  first-named  case  was  confirmcfd',  so  far  as  conaistent 
with  the  decree.  The  court  ascertained  from  the  pleadings 
in  the  case  of  A.  Bight  &  Sons  that  the  deed  from  Isaac 
Price  to  Mary  E.  Price,  dated  April  6,  1892,  was  fraudulent 
and  void  as  to  plaintiff's  debt,  that  the  land  came  to  Mary 
E.  Price  through  her  hu<sband,  Lewis  Price,  and  that  plain- 
tiffs' judgment  was  the  first  lien  upon  the  land,  and  \cl|ecreed 
the  other  judgments  to  be  paid  in  the  order  of  their  prior- 
ities as  ascertained^  by  said  commissioner's  report,  and  de- 
creed a  sale  of  the  land  to  pay  the  same.  From  this  de- 
cree the  plaintiff,  J.  N.  B.  Orim,  appealed,  assigning  as  er- 
rors the  setting  aside  of  the  deed  of  April  6,  1892,  as  frau- 
dulent against  the  bona  fide  creditors  of  Mary  E.  Pric^e, 
hnrging  the  said  land  with  the  judgment  debt  of  A. 
Bight  &  Sons  against  Lewis  Price;  in  charging  the  said 
debt  against  Lewis  Price  as  the  first  lien  on  the  fifty-five 
acres  of  land  as  against  the  bona  fide  creditors  "orf  fMar^y 
E.  Price;  not  to  decree  the  liens  on  the  land  as  reported  in 
Commissioner  Zirkle's  report;  in  setting  aside  deed  and 
decree  as  to  the  Bight  &  Sons  debt,  in  a  chancepry  cause 
instituted  more  than  five  years  aiter  the  deed  was  executed 

and  recorded. 
I 

The  causes  were  not  consolidated,  but  heard  together. 
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The  cause  of  Right  &  Sons  could  not  properly  be  heard  at 
the  time  for  want  of  parties.  The  bill  sought  to  subject 
the  land  of  the  defendant  Mary  E.  Price  to  the  payment 
of  a  judgment  in  favor  of  plaintiffs  against  Lewis  E.  Price, 
and  yet  the  plaintiffs  had  failed  to  make  the  judgment  lien 
creditors  of  Mary  E.  Price  parties  to  their  suit,  although 
they  have  suit  pending  to  subject  same  property  to  their 
liens.  In  Bank  v.  Watson,  39  W.  Va.  342,  (19  S.  E.  413), 
it  is  held:  "If  a  lien  creditor,  in  filing  a  bill  to  enforce 
his  lien  against  real  estate,  neglects  to  make  necessary 
parties  thereto  in  accordance  with  the  former  decisions  of 
this  court,  all  decrees  entered  will  be  reversed,  and  the  pro- 
ceedings thereunder  annulled,  and  the  bill  will  be  re- 
manded to  be  properly  amended."  Btlmyer  v.  Sherman^ 
23,  W.  Va.  %m\  McMillan  v.  Hickman,  35,  W.  Va.  705,  (14 
S.  E.  221)'jNeeley  v,  Jones,  16  W.  Va.  625;  Norris  v.  Bean, 
17  W.  Va.  655.  It  is  insisted  by  appellant  that  the  land 
belongdd  to  Isaac  Price,  and  he  had  a  right  to  give  it  to 
Mary  E.  Price,  and  the  creditors  of  Lewis  Price  could  not 
complain.  Plaintiff's  bill  was  without  equity,  unless  it 
was  as  to  the  one  hundred  dollars  deferred  purchase  money 
due  to  Isaac  Price, which  the  will  alleges  was  paid  by  Lewis 
Price,  thereby  investing  his  money  and  means  in  the  prop- 
erty in  fraud  and  to  the  prejudice  of  his  creditors,  the  plain- 
tiffs. The  decree  complained  of  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings- 

Reversed* 
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Brannon  Judge,  Concurring. 

Submitted  September  15,  1898— Decided  April  IS,  1899. 

1 .  Contracts — Marriage —  Consideration — Fraud, 

Marriage,  in  an  antenuptial  contract,  is  a  valuable  considera- 
tion; and  such  contract,  cannot  be  impeached  by  existing*  credi- 
tors, as  fraudulent,  unless  it  be  shown  that  both  parties  thereto 
participated  therein,  or  had  notice  of  fraudulent  intent.  Boggess 
V,  Richard's  Adm'r.  39  W.  Va.  567.     (p.  391.) 

2.  Contracts — Marriage — Breach — Fraudulent  Conveyance — Notice 

— Burden  of  Proof, 

When  a  man  enters  into  a  contract  of  marriage  with  a  woman, 
and  commits  a  breach  thereof,  and  she  sues  him  for  nonp>erform- 
ance,  and  during  the  pendency  of  such  suit,  to  escape  the  pay- 
ment of  any  judgment  against  him  therein,  he,  under  cover  of  a 
second  contract  of  marriage  with  another  woman,  and  under  pre- 
tense of  consideration  therefor,  conveys  all  his  property,  thus 
rendering  himself  hopelessly  insolvent,  if  the  facts  and  circum- 
stances are  sufficient  to  justify  the  presumption  of  notice  to  the 
grantee,  of  the  fraudulent  intent  of  the  grantor  the  burden  of 
proof  is  shifted  to  such  grantee,  and  it  devolves  upon  her  to  prove 
want  of  such  notice;  and,  if  she  fails  to  testify  with  regard  thereto, 
such  presumption  becomes  conclusive,     (p.  391.) 

3.  Contracts  -Marriage—  Fraudulent  Conveyance  —Notice, 

The  facts  and  circumstances  which  tend  to  show  notice  or 
knowledge  of  fraudulent  intent  on  the  part  of  the  grantee,  the 
nature,  character,  and  manner  of  the  execution  of  the  contract 
itself,  and  the  character  of  the  various  items  thereby  conveyed, 
including  a  mere  equity  of  redemption  in  other  plainly  fraudu- 
lent transfers  made  by  him,  and  the  explicitness  with  which  it  is 
set  forth,  the  knowledge  on  her  part  of  the  charge  of  seduction, 
the  birth  of  the  child,  and  the  pendency  of  the  suit  for  breach  of 
promise,  it  being  a  matter  of  common  notoriety  in  the  community 
in  which  she  lived,  were  sufficient  to  put  her  on  her  guard  and 
inquiry;  and  she  must  therefore  be  deemed  to  have  accepted  him 
with  all  his  circumstances,  and  to  have  taken  the  risk  of  his  es- 
cape from  his  first  marriage  contract,  and  thereby  joined  with 
him  in  his  fraud  to  defeat  a  recovery  on  such  first  contract, 
(p.  390.) 
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4.    Marriage — Seduction — Common  Law. 

While  the  common  law  loves  matrimony,  it  abhors  deceit,  fraud, 
and  seduction,  and  will  not  permit  matrimony  to  be  used  by  a 
guilty  person  to  escape  the  consequences  of  his  fraudulent,  de- 
ceitful and  unlawful  conduct,     (p.  391.) 

Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  Susan  C.  Dent  against  Dever  Pickens  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 

J.  Hop  Woods  and  Edwin  Maxwell,  for  appellant. 

Dayton  &  Dayton,  J.  J.  Davis,  and  John  Bassel,  for 
appellees. 

McWhorter,  Judge: 

On  the  27th  day  of  January,  1888,  Susan  C.  Dent  in- 
stituted  her  action  at  law  In  Barbour  circuit  court  against 
Dever  Pickens  to  recover  damages  against  him  for  an 
alleged  breach  of  promise  of  marriage,  and  laid  her  dam- 
ages at  twenty-five  thousand  dollars.  On  the  14th  day  of 
January,  1889.  while  said  action  was  pending,  and  before 
it  was  tried,  the  said  defendant,  Pickens,  executed  to  John 
J.  Davis  and  A.  G.  Dayton,  trustees  (two  of  his  counsel  in 
said  action),  a  deed  of  trust  upon  all  the  real  estate  owned 
by  him,  consisting  in  all  of  about  five  hundred  and  seventy- 
one  acres:  First.  A  tract  of  eighty-six  and  a  fraction 
acres,  purchased  by  said  Dever  from  said  Dayton,  special 
commiseiooier;  also,  a  tract  of  .eighty-eight  and  one^half 
acres  adjoining  the  eighty-six  acres,  purchased  from  S. 
V.  Woods,  special  commissioner:  First,  to  secure  Alston 
G.  Dayton,  special  commissioner,  the  sum  of  two  thousand 
and  sixteen  dollars  and  sixty-six  and  two-third  cents  with 
interest  from  March  8,  1887,  balance  purchase  money  on 
said  eighty-six  acres;  second,  to  secure  S.  V.  Woods,  special 
commissioner,  two  thousand  one  hundred  and  twenty-nine 
dollars,  with  interest  from  March  8, 1887,  subject  to  a  credit 
of  five  hundred  and  fifty-six  dollars  as  of  April  1,  1888, 
balance  of  purchase  money  on  said  tract  of  eighty-eight 
acre|9,  to  be  first  paid  out  of  the  proceeds  of  said  tracts, 
respectively;  then  to  secure  J.  W.  Greathouse  a  debt  of 
three  hundred  dollars;  to  Edward  McDaniel  three  hundred 
and  thirty-two  dollars  and  sixty-three  cents,  subjelct  to  a 
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credit  of  fifty  dollars;  to  M.  D.  Beed,  seventy-eight  dollars 
and  thirty-ei^lit  cents,  balance  of  a  five  hundred  dollar 
debt;  to  C.  D.  Paugh,  a  debt  of  three  hundred  dollars;  to 
R.  M.  Boring,  a  debt  af  one  thousand  three  hundred  end 
twenty  dollars  and  eighty  cents,  subject  to  a  credit  of  one 
hundred  and  twenty-five  dollars  which  last  said  debts  were 
to  be!  paid  ratably  out  of  the  proceeds  of  said  two  tracts, 
except  that  the  debt  of  R.  M.  Boring  should  be  paid  only 
after  the  other  debts  secured  were  paid  out  of  the  proiceeds 
of  the  sale  of  said  two  tracts;  then  conveyed  a  tract  of 
three  hundred  and  ninety-six  acres,  being  the  home  farm 
of  James  Pickeufi,  devised  to  said  Dever  Pickens,  to  secure 
the  said  debt  of  one  thousand  three  hundred  and  twenty 
dollars  and  eighty  cents  to  R.  M.  Boring,  in  case  the  same 
should  not  be  realized  out  of  the  said  two  tracts;  two  thou- 
sand five  hundred  dollars  to  said  Dever's  mother,  A.  M. 
Pickens,  with  interest  from  October  1,  1887,  subject  to  a 
small  credit,  and  two  thousand  one  hundred  and  thirty-nine 
dollars,  with  interest  from  January  1,  1889 ;  also,  to  sejpure 
five  thousand  dollars  to  the  estate  of  James  Pickens,  de- 
ceased, defendant's  father, — he  being  one  of  the  executors 
of  said  estate.  The  trust  deed  further  provided  that,  in 
case  the  said  debts  should  not  be  paid  within  twelve  months 
from  the  date  of  the  deed,  it  should  be  the  duty  of  the  trus- 
tees to  sell  the  first  two  mentioned  tracts  of  land  for  suflB- 
cient  cash  to  pay  the  expenses  of  sale,  including  their  com- 
missions, and  the  purchase  money  due  thereon,  and  the 
residue  upon  a  credit  of  one,  two,  and  three  years,  and  to 
sell  said  three  hundred  and  ninety-six  acres  for  cash,  and 
out  of  the  proceeds  of  the  three  hundred  and  ninefty-six 
acres  pay  its  part  of  the  expenses  of  sale,  including  the 
lawful  commissions  for  selling;  then  pay  the  debts  in  the 
order  secured,  and  of  the  proceeds  of  the  sale  of  the  said 
two  tracts  first  mentioned  pay  the  debts  therein  secured; 
and  it  also  provided  for  notice  of  sale.  On  the  10th  day 
of  May  1889,  said  Dever  Pickens  entered  into  a  marriage 
contract  with  Minnie  B.  Coburn,  by  which  he  undertook 
to  convey  to  her,  in  consideration  of  marriage  the  follow- 
ing 'chattels,  notes,  evidences  of  debt,  and  choses  in  action, 
to  wit:  "The  rest  and  residue  of  the  debt  due  said  Dever 
Pickens  from  M.  W.  and  Ledrue  Coburn,  and  secured  by 
deed  of  trust  to  Alston  G.  Dayton  and  James  Pickens, 
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trustees,  dated  December  21st,  1885,  after  deducting  there- 
from one  thousand  dollars  assigned  January  14th,  1889, 
to  Mollie  Pickens;  one  note  made  to  said  Dever  by  A.  S. 
Pickens  on  the  9th  day  of  August,  1888,  for  three  hundred 
dollars,  due  on  demand;  one  other  note  made  to  said  DeVer 
by  A.  S.  Pickens  on  tfie  18th  day  of  June,  1889  and  due 
one  day  after  date,  for  thirty-five  dollars;  one  note  also 
made  to  said  Dever  by  M.  S.  Cleavenger  on  the  17th  day 
of  September,  1888,  for  one  hundred  and  forty-six  dollars 
and  fifty  cents,  due  one  day  after  date;  also,  one  other  note 
made  to  said  Dever  by  Mollie  Pickens  on  the  9th  day  of 
February,  1889,'  for  one  hundred  and  fifty  dollars,  due  one 
day  after  date;  one  other  note  also  made  to  said  Dever 
by  A.  H.  Young  on  the  15th  day  of  February,  188.9^  fO;r. 
four  hundred  and  ten  dollars,  payable  one  day  after  date; 
also,  onq|  other  note  for  thirty-six  dollars  made  to  said 
Dever  on  the  12th  day  of  January,  1889,  by  Emma  Walker, 
payable  one  day  after  date;  one  other  note  made  to  said 
Dever  by  John  D.  Pickens  on  the  1st  day  of  May,  1889,  for 
fi^^  hundred  dollars,  payable  on  the  expiralion  of  the  term 
of  a  lease  made  to  said  John  D,,  as  lessee,  should  he  occupy 
for  the  full  term  without  interruption;  also,  one  other  note 
made  to  said  Dever  by  said  John  D.  Pickdns  on  the  25th 
day  of  April  1889,  for  twenty  dollars,  due  on  demand.'^ 
And  he  further  granted  and  conveyed  to  her,  subject  to 
the  deed  of  trust  made  to  Dayton  and  Davis,trustees,  all  his 
right,  title,  and  interest  in  and  to  that  certain  tract  of  land 
situated  in  Barbour  County,  containing  three  hundred  and 
ninety-six  and  three-fourths  acres,  devised  to  him  by  his 
father,  and  also  all  the  right,  title,  interest,  and  estate  to 
which  he  was  then,  or  might  thereafter  be,  enitle^d'  in  the 
property  or  estate,  whether  personal  or  real,  of  his  father, 
the  said  James  Pickens,  under  and  by  virtue  of  the  twelfth 
and  fourteenth  clauses  or  items  of  the  will  of  said  James 
Pickens. 

On  the  24th  of  January,  1889,  the  plaintiflf,  Dent, 
brought  her  suit  in  equity  in  said  court  against  Dever 
Pickens  (in  his  own  right  and  as  executor  of  James  Pick- 
ens), John  D.  Pickens  (executor  of  James  Pifckens),  A.  G. 
Dayton  (trustee),  John  J.  Davis  (trustee),  S.  V.  Woods 
(special  commissioner),  A.  Q.  Dayton  (special  commissioner), 
J.  W.  Greathouse,  Edward  McDaniel,  Milton  D.  Eeed,  C. 
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D.  Paugh,  R.  M,  Boring,  and  N.  M.  Pickens,  and  filed  her 
bill  at  the  February  rules,  1889,  assailing  the  deed  of  trust 
made  on  the  14th  of  January,  1889,  as  to  the  claims  therein 
secured  to  his  mother,  A.H.  Pickens,  .his  sister,  R.  M.  Bor- 
ing, and  to  the  estate  of  James  Pickens,  deceased',  alleging 
that  the  said  claims  were  fraudulent,  and. that  the  trust 
deed  was  executed  to  hinder,  delay,  and  defraud  plaintiff 
in  the  collection  of  any  judgment  she  might  recover,  and 
alleging  that  said  Dever  was  converting  his  property,  or 
a  material  part  thereof,  into  money  and  securities,  with 
the  intent  to  defraud  her  in  the  collection  of  her  said  debt 
or  demand,  and  that  with  like  intent  he  had  executed  the 
said  deed  of  trust  on  the  14th  of  January,  1889,  and  ithat 
said  debts  secured  to  R.  M.  Boring,  A.  M.  Pickens,  i<andi 
the  estate  of  James  Pickens,  aggregating  about  eleven 
thousand  dollars,  were  voluntary  and  fraudulent,  and  that 
the  said  creditors,  executors,  and  trustees  had  full  notice 
thereof.  Dever  Pickens  filed  his  answer  denying  the  mate- 
rial allegations  of  the  bill,  and  the  fraud  in  executing  the 
said  deed  of  trust,  and  denying  that  said  debts  were  vol- 
untary or  fraudulent.  Defendaats  A.  M.  Pickens,  R.  M. 
Boring,  and  John  D.  Pickens  also  filed  their  separate  an- 
swers to  the  same  effefct.  At  the  July  term,  1889,  the 
action  at  law  was  tried,  and  a  verdict  of  a  jury  rendered 
in  favor  of  plaintiff  for  ten  thousand  dollars  upon  which 
judgment  was  entered  for  ten  thousand  dollars,  with  inter- 
est from  July  20,  1889,  until  paid,  with  six  hundred  and 
forty-six  dollars  and  seventy-seven  cents. 

At  the  September  rules,  1889,  plaintiff  filed  her 
amended  bill  against  the  same  parties  named,  and  also 
against  Minnie  B.  Coburn,  M.  W.  Coburn,  Ledrue  Coburn, 
Mollie  Pickens,  A.  S.  Pickens,  M.  S.  Cleavenger,  A.  H. 
Young,  Emma  Walker,  and  John  D.  Pickens  in  his  own 
right  alleging  the  judgment  rendered  on  the  233  day  of 
July,  1889,  for  ten  thousand  dollars,  and  assailing  the  mar- 
riage contract  made  May  10,  1889,  between  Dever  Pick- 
ens and  Minnie  B.  Coburn,  as  fraudulent,  and  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  plaintiff  in 
the  collection  of  her  said  debt,  and  charging  knowledge  of 
the  said  fraud  upon  the  said  Minnie  B.  Coburn;  further 
alleging  that  on  the  31st  of  August,  1889,  the  caused  an  ex- 
ecution to  be  issued  upon  said  judgment  and  placed  in  the 
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hands  of  the  sheriff,  and  on  the  same  day  had  the  same 
docketed  in  the!  clerk's  office  of  the  county  court  of  said 
county,  and  thereby  acquired  and  continued  the  lien  of  said 
execution  upon  the  debts  transferred  by  said  defendant 
Pickens  to  said  Minnie  B.  Coburn,  whereof  the  said  M.  W. 
Coburn,  Ledrue  Coburn,  A.  G.  Dayton,  surviving  trustee 
of  himself  and  James  Pickens,  deceased,  in  the  deed  of  trust 
dated  December  21,  1885,  mentioned  in  said  (contract,  Mol- 
lie  Pickens,  A.  S.  Pickens,  M.  S.  Cleavenger,  A.  H.  Young, 
Emma  Walker,  and  John  D.  Pickens  in  his  own  right,  had 
due  notice,  and  had  also  notice  of  the  fraudulent  purpose 
of  the  said  defendant  Pickens  in  making  said  contract; 
that,  since  the  filing  of  the  original  bill,  Dever  Pickens 
had  abandoned  this  Statei^  and  was  living  in  one  of  the 
far-western  states,  as  had  also  the  said  Minnie  B.  Coburn, 
who  was  the  daughter  of  M.  W.  Coburn,  and  the  niece  of 
Ledrue  Coburn,  both  of  whom  were  insolvent;  and  praying 
that  her  judgment  be  declared  a  lien  upon  the  real  estate 
owned  by  said  Dever,  and  ^conveyed  by  him  to  trustees  Day- 
ton and  Davis  by  the  said  deed  of  January  14,  1889;  that 
the  same  might  be  set  aside  as  fraudulent  as  to  plaintiff's 
debt,  from  the  institution  of  her  said  suit,  to  wit,  January 
24,  1889,  and  that  the  debts  secured  in  said  deed  of  trust 
to  the  estate  of  Jame^  Pickens,  A.  M.  Pickens,  and  B.  M. 
Boring  be  declared  fraudulent;  that  the  lien  of  plaintiff's 
execution  upon  said'  judgment  be  enforced  against  the 
choses  in  action  and  defcts  due  from  the  defendants  Mol- 
lie  Pickens,  A.  S.  Pickens,  John  D.  Pickens  in  his  own 
right,  S.  M.  Cleavenger,  A.  H.  Young,  Emma  Walker,  M. 
W.  Coburn,  and  Ledrue  Coburn  to  said  Dever  Pickens,  and 
that  they  be  restrained  from  paying  the  same,  or  any  part 
thereof  to  the  said  Minnie  B.  Coburn,  and  that  said  Day- 
ton, surviving  trustee,  be  in  like  manner  restrained,  and 
that  said  debts  be  decreed  to  be  paid  to  plaintiff;  and  that 
said  marriage  contract  be  defclared  fraudulent  and  void. 
Defendant  obtained  from  this  court  a  writ  of  error  upon 
said  judgment,  and  upon  the  hearing  the  judgment  was 
reversed,  and  a  new  trial  awarded.  The  case  was  again 
tried  at  the  February  term,  1892,  and  verdict  and  judgment 
for  nine  thousand  dollars,  with  interest  from  the  27th  day 
of  February,  1892,  and  nine  hundred  and  seventy -one  dol- 
lars and  thirty-four  cents  costs,  awarded. 
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On  the  13th  day  of  March,  1893,  plaintiff  sued  out  her 
summons  against  the  same  defendants  to  answer  her  second 
amended  bill,  and  on  the  first  Monday  in  April,  1893,  filed 
said  bill,  alleging  the  recovery  of  the  second  judgment  for 
nine  thousand  dollars,  interest  and  costs;  that  execution 
was  issued  on  said  judgment,  and  the  same  docketed  in 
the  county  court  clerk's  office  on  the  3d  of  March.  On 
the  7th  day  of  April,  1893,  plaintiff  filed  her  notice  of  lis 
pendens  in  said  county  court  clerk's  office.  On  the  first 
Monday  in  April,  1893,  plaintiff  filed  her  second  amended 
bill,  realleging  all  of  the  material  allegations  in  her  orig- 
inal and  former  amended  bills,  and  especially  charging 
that  the  antenuptial  contract  entered  into  between  Dever 
Pickens  and  Minnie  B.  Coburn,  and'  consummated  by  their 
subsequent  marriage,  was  executed  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  plaintiff  in  the  collection 
of  her  debt,  for  which  purpose  suit  had  been  instituted  on 
the  common-law  side  of  that  court  on  the  27th  day  of  Jan- 
uary, 1888,  prior  thereto,  of  all  of  which  the  said  Minnie 
^'oburn  had  full  and  complete  notice,  both  of  said  suit  and 
fraudulent  purpose  of  Pickens,  and  alleging,  also,  the  in- 
sufficiency of  the  execution  and  acknowledgement  of  said 
contract  of  marriage;  alleging,  also,  that  the  claims  owing 
by  the  said  persons  mentioned  in  the  said  assignment  were 
bound  by  the  execution  docketed  as  aforesaid,  and  that  the 
one  thousand  dollars  mentioned  in  said  contract  as  part 
of  the  debt  due  to  said"  Dejver  Pickens,  secured  by  the 
trust  of  said  M.  W.  and  Ledrue  Coburn  to  said  Dayton 
and  James  Pickens  (who  is  now  deceased),  trustees,  dated 
December  21,  1885,  was  fictitious  and  fraudulent,  of  which 
said  Mollie  Pickens  had  due  notice,  as  did  also  the  6a!i|d' 
Dever  Pickens  and  the  surviving  trustee,  Dayton,  and,  if 
not  paid,  is  bound  by  the  lien  of  plaintiff's  said  execution, 
and,  if  paid,  was  paid  in  fraud  of  plaintiff's  right  in  the 
premises,  and  said  Mollie  Pickens  will  be  made  to  respond 
to  the  plaintiff  for  the  amount  thereof;  and  praying  that 
said  Mollie  Pickens  may  be  inade  to  respond  to  the  plain- 
tiff in  case  she  had  received  said  money;  that  the  con- 
tract be  declared  void  and!  fraudulent  as  to  plaintiff, 
and  the  trust  of  January  14,  1889,  as  to  the  debts  secured 
therein  to  the  estate  of  James  Pickens,  A/M.  Pickens,  and 
H.  M.  Boring,  be  declared  fraudulent  and  void;  and  that 
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the  lien  of  said  execution  to  be  enforced  against  the  debts 
dne  to  said  Pickens  from  the  defendants  Mollie  Pickens,  A. 
S.  Pickens,  Joihn  D.  Pickens  in  his  own  rifeht,  M.  S.  Cleav- 
engor,  A.  H.  Yonng,  Emma  Walker,  M.  W.  Cobum,  Lednie 
Coburn,  and  they  be  restrained,  and  enjoined  from  paying 
the  same  to  anybody  but  the  plaintiff.  Defendant  Minnie 
Pickens  answered  the  amended  and  eecond  amended!  bills, 
and-  denied  all  fraud  on  her  part,  and  denied  that  she  had 
complete  knowledge  of  the  fraudulent  motives  and  pur- 
poses moving  said  Dever  in  the  execution  of  said  contract, 
and  her  active  participation  in  the  fraud,  but  did  not  deny 
her  knowledge  of  the  pendency  of  the  action  at  law.  The 
bills  and  answers  are  all  made  and  filed  under  oath. 

Depositions  of  various  witnesses  were  taken  by  plain- 
tiff and  defendants,  and  filed  in  the  cause,  which  came  on 
to  be  heard  on  the  17th  of'November,  1896,  upon  plaintiff's 
original  bill  and  two  amended  bills  duly  matured  at  rules 
by  process  executed  thereon,  and  order  of  publication  duly 
taken  therein,  the  answers  of  A.  M.  Pickens,  John  D.  Pick- 
ens, executor  of  James  Pickens,  Dever  Pickens,  and  R.  M. 
Boring  to  said  original  bill,  the  answers  of  Dever  Pickens 
and  Minnie  Pickens  to  said  first  amended  bill,  and  an- 
swers of  said  Dever  and  Minnie  Pickens  to  the  second 
amended  bill,  general  replication  to  all  of  said  answersi, 
pxliibits  filed  with  said  bills  and  answers,  depositions  of 
witnesses,  and  was  argued  by  counsel*  whereupon  the  court 
was  of  opinion,  and  did  adjudge,  from  the  pleadings  and 
proofs,  that  the  deed  of  trust  executed  on  the  14th  day  of 
January,  1889,  by  Dever  Pickens  to  defendants  Dayton  and 
Davis,  trustees,  which  was  assailed  in  said  original  bill,  and 
the  marriage  contract  executed  by  said  Dever  Pickens  and 
Minnie  B.  Coburn  on  the  10th  day  of  May,  1889,  assailed  by 
said  amended  bills,  were  not  fraudulent,  but  were  in  all  re- 
spects bonajide^  conveyances,  free  from  fraud,  and  that» 
therefore,  the  plaintiff  was  not  entitled  to  the  relief  prayed 
for  in  the  bills,  and  the  same  were  dismissed,  with  costs, 
from  which  decree  this  appeal  is  taken  by  the  plaintiff,  and 
the  following  errors  assigned:  "(1)  It  was  error  not  to 
decree  the  said  trust  deeds  and  said  marriage  contract 
fraudulent  and  void  as  to  plaintiff's  claim.  (2)  It  was  error 
not  to  decree  the  same  as  a  lien  upon  the  real  €*state  con- 
veyed in  said  trust  as  of  the  date  of  the  institution  of  said 
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guit  ppder,  which  leaid  ^original  bill  was  filed,  accprding  to 
the  statute  4n  such,  case  made  apd  provided.  (3)  It  waa 
error  not  to  charge  the. defendant  Mollie.  Pickens,  the  sister 
of  defendant,  with  the  Talue  of  his  estate  paid  to  her  pend- 
ing this  controversy,  (i)  It  was  error. to  dismiss  plaintiff's 
suit,  the  onus  being  upon  the  beneficiaries  in  said  trust,  the 
said  trustees,  and  the  parties  to  said  marriage  contract,  to 
^how  the  perfect  good  faith  of  both  transactions.  (5)  And 
for  other  errors  apparent  upon  the  face  of  said  record  and 
proceedings  to  be  hereafter  assigned  in  argument." 

Are  the  grounds  suflScient  for  setting  aside  the  trust 
ieed  of  January.  14,  1889,  as  to  the  claims  aggregating 
about  eleven  thousand  dollars  as  fraudulent?  The  record 
discloses  the  fact  that  Dever  Pickens  was  in  the  years 
1886, 1887,  aoid  1888  an  active  businesfi  man,  trading  largely 
in  stock,  and  farming  with  every  appearance  of  success.  ^  It 
is  shown  that  in  the  fall  of  1888  he  received  between  five 
thousand  dollars  and  sdx  thousand  dollars  in  cash  for  a  lot 
of  about  one  hundred  cattle  that  he  had  sold  the  fall  before. 
He  was  charged  on  the  assessor's. books  of  his  county  for 
the  purposes  of  taxation  for  the  year  1886  with  money  and 
personal  property  in  the  amount  of  eight  thousand  one 
hundred  and  five  dojlaxs;  for  the  year  1887,  with  four  thou- 
and  two  hundred  and  sixty-five  dollars;  and  for  the  year 
1888,  with  four  thQ^sa^d.si^  hunldiried  and  ten  dollars;  and 
for  the  year  1889,  with  no  assessment  for  personal  property, 
but  one  dollar  for  capitation  tax.  Dever  Pickens  was  one 
of  the  executors  of  his  father,  James  Pickens,  deceased.  On 
the  Ist  day  of  May,  1888,  the  accounts  of  the  executors  of 
said  decedent  were  laid  before  the  commissioners  of  ac- 
counts, and  the  settlement  completed  March  16,  1889,  and 
confirmed  by  the  county  court  April  1,  1889,  which  settle- 
ment showed  a  balance  in  favor  of  Dever  Pickens  against 
the  estate  of  four  hundred  and  nine  dollars  and  seventeen 
cents.  On  the  14th  of  January,  1889,  within  a  month  or  two 
after  he  had  received  the  sum  of  about  six  thousand  dollars 
of  his  own  money,  he  executed  the  deed  of  trust  securing  to 
his  sister  R.  M,  Borinig  the  sum  of  one  thousand  three  hun- 
dreid  and  twenty  dollars;  to  his  mother, A. M.Pickens, about 
four  thousandsixhundred  dollars:  and  to. the  estate  of  his 
father,  five  thousand  dollars.  Where  shall  we  look  for  the 
causa  of  this  sudden  collapse  of  this  active,  vigorous,  sharp- 
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jtradiag  young  man  from  his  high  state  of  affluence  and 
proBperity  to  a  state  of  hopeless  insolvency?  The  record 
clearly  Bhows:  That  he  had  on  hand  one  too  many  marriage 
pontractB.  It  began  to  dawn  upon  his  mind  that  the  Jaw 
^es  not  allow  the  sa'me  latitude  in  dealing  in  the  affections 
f>f  the  gentler  sex  that  it  dX)es  in  dealing  in  cattle  and  other 
flatters  of  merchandise  and  commerce.  That  early  in  the 
year  1888  he  was  sued  upon  the  solemn  contract  which  he 
pade  with  the  appellant,  and  which  he  had  violated^  and 
^at  he  was  likely  soon  to  be  called  to  respond  in  the  dama^ 
ges  for  the  breach  and  for  his  wrong  (not  adequate  damages, 
^wwever,  for  the  wrong,  for  that  tsannot  be  measured  or 
pomputed  in  dollars).  So  he  omt  about  to  find  where  he 
pould  reasonably  appear  that  he  owed  some  money  that  he 
could  secure  by  trust  deed  on  his  real  estate,  which  would 
cover  his  interest  therein,  and  not  allow  the  property  to 
leave  the  family,  and  yet  protect  him  from  the  fearful'  re- 
l^ultsof  the  impending  judgment.  He  soliloquizes:  ^'I  gave 
piy  mother  a  note  for  two  thousand  five  huntdred  d'ollars  dm 
October,  1887  which  I  can  secure.  Then  there  is  a  balance 
due  my  sister  Mrs.  Boring  from  the  executors,  which  I  can 
assume.  Besides,  I  can  assume  that  I  owe  my  father's 
estate,  which  is  a  large  one,  five  thousand  dollars,  and  se- 
cure that;  and  I  will  assume  to  borrow  enough  more  money 
from  my  mother  to  make  the  necessary  amount."  So  the 
amount  was  made  up  and  the  deed  executed.  The  note  made 
by  Dever  to  Mrs.  Boring  for  one  thousand,  three  hundred 
and  twenty  dollars  and  eighty  cents  bears  date  January  3, 
1889,  as  copied  into  the  record;  but  Mrs.  Boring,  in  her  tes- 
timony, states  facts  which  show  that  the  note  probably  was 
intended  to  bear  date  January  3,  1888,  instead  of  1889, — 
just  about  the  time  the  dangers  of  a  suit  against  him  began 
to  thicken,  and  he  began  to  prepare  for  the  storm.  Appel- 
lant's child  was  born  January  9, 1888.  While  the  defendant 
Dever  Pickens  denied  in  his  answers  to  the  bill  and 
amended  bills  all  fraud  or  intent  of  fraud  on  his  part  in  the 
making  of  the  said  deed  of  trust  and  the  said  marriage  con- 
tract of  May  10,  he  fails  to  make  a  witness  of  himself 
and  subject  himself  to  cross-examination.  Upon  the  wit- 
ness stand,  Dever  could  have  thrown  much  light  upon  many 
more  than  suspicious  circumstances  and  transactions  in- 
volved in  this  cause,  which  are  not  only  left  in  the  dark  for 
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want  of  the  light  of  hie  knowledge  concerning  them,  in 
case  they  were  honest,  but  the  irresistable  conclusion  is 
that  no  explanation  consistent  with  the  truth  could  be  made 
which  would  give  color  of  honesty  to  the  transactions,  as 
far  as  the  grantor  is  concerned,  and  that,  the  more  light 
turned  on,  the  more  clearly  would  appear  the  intention  on 
his  part  thereby  to  defeat  the  appellant  in  the  collection  of 
any  recovery  she  might  have  in  her  action  for  damages. 
Mrs.  A.  M.  Picken«,  the  mother,  who  was  secured  in  the 
sum  of  more  than  four  thousand  six  hundred  dollars,  testi- 
fies that  she  knew  nothing  of  the  making  off  the  deed  jof 
trust  until  some  time  after  it  was  executed,  and  knew  noth- 
ing of  any  fraudulent  intent  in  the  making  of  it  by  said 
Dever.  She  was  secure  in  the  payment  of  a  note  for  two 
thousand  five  hundred  dollars  dated  October  1,  1887,  three 
months  before  the  birth  of  appellant's  child,  in  January, 
1888-  The  other  note  was  made  to  her  in  January,  1889, 
dating  just  prior  to  the  trust  which  secured  it,  as  waa  also 
the  note  of  Mrs.  Boring.  Mrs.  A.  M.  Pickens  had  full 
knowledge  of  the  trouble  Dever  was  in  with  appellant. 
David  Bumgardner  testifies  that:  "In  January,  1888,  a  few 
days  after  the  birth  of  the  child,  Mr-  T.  L.  Evans  and  myself 
went  to  the  residence  of  Ann  M.  Pickens  for  the  purpose  of 
seeing  Dever  Pickens.  Mrs.  Pickens  said  that  he  was  not 
at  home;  claimed  that  she  did  not  know  where  he  was  at.  I 
askeid  her  if  she  knew  of  the  trou'ble.  She  said  Dever  had  told 
her  all  about  it.  I  asked  her  if  she  would  advise  Dever  to 
marry  Miss  Dent  and  save  any  further  trouble.  She  an- 
swered she  would  not.  Then  I  a^ked  her  what  she  was  go- 
ing to  advise  Dever  to  do.  In  a  very  sarcastic  manner*  she 
said  she  was  going  to  advise  him  to  get  out  of  it  the  very 
best  way  he  could."  This  is  corroborated  by  witness  T.  L. 
Evanfi,  who.  was  present,  and  not  denied  by  Mrs.  Pickens. 
Bumgardner  further  testifies  that  on  the  following  day  af- 
ter the  conversation  with  Mrs.  Pickens,  or  the  day  follow- 
ing that,  he  saw  Dever  Pickens  in  Clarksburg,  and  appealed 
to  him  to  marry  Miss  Dent,  and  -save  further  trouble,  and 
says:  "He  finally  refused  to  marry  her,  and  made  me  a 
very  emphatic  answer,  fiaying  if  this  matter  was  met  in 
peace  he  would  meet  it  in  peace,  but,  if  it  was  war,  'By 
God!  it  should  be  war,'  was  his  answer-  Just  prior  to  that 
remark  I  had  said  to  him,  didf  he  suppose  that  Miss  Dent 
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and  her  friends  would  submit  ito  this  trouble,  If  he  didn't 
marry  her,  without  a  suit."  Mrs.  Boring  does  not  negative 
on  the  witness  stai;id  the  fact  that  she  had  full  knowledge 
of  the  fraud  and  fraudulent  dintent  on  the  part  0(f  Dever  in 
the  execution  of  the  deed  of  trust  which  secured  her.  The 
trustees  in  said  deed)  of  trust,  Messrs.  Davis  and  Dayton, 
although  parties  to  the  suit  and  served;  with  process,  and 
although  charged  with  full  knowledge  of  fraud  and  fnauidta- 
lent  intent  in  the  execution  of  said  deed  of  trust,  failed  to 
appear  and  answer  the  bill,  or  either  of  the  amended  bills. 
As  to  the  trustees  the  bill  and  amende^'  bills  were  taken 
for  confessed.  In  Merchandise  Co.  v.  Laird^  37  W.  Va. 
687,  (17  S.  E.  188,)  it  is  held:  '*In  this  State  the  trustee  in 
a  deed  of  trust  or  assignment  made  to  secure;  creditors  is 
regarded  as  a  purchaser  for  value,  and,  in  order  to  make 
void  the  deed,  notice  of  the  grantor's  fraudulent  intent  must 
in  some  way  be  brought  home  to  him  or  to  the  creditors." 
The  proof  in  the  record  shows  that  the  trustees.  Davis  and 
Dayton,  were  the  counsel  of  defendant  Dever  Pickens  in 
the  litigation  betw^een  him  and  appellant  from  its  inception, 
were  at  the  time  of  the  execution  of  the  trust,  and  are  yet 
even  in  this  court  on  his  appeal.  In  the  case  of  Johiston 
V.  Zane^s  Trustee^  11  Grat.  552,  562,  which  was  a  suit  to  set 
aside  a  deed  of  settlement  as  fraudulent,  the  court  says, 
"To  assail  such  a  settlement  successfully,  an  actual  fraud- 
ulent intent  must  be  manifested,  or  must  be  collected  from 
the  circumstances  of  the  case."  We  are  told  by  counsel  fojr 
appellee  that  in  the  case  last  above  cited  (11'  Grat.)  "it  is 
held  that  an  answer  by  either  the  trustee  or  the  benflciary 
under  the  trust  was  sufficient  to  put  in  issue  the  allega- 
tions of  the  bill  charginlg  fraud"  It  is  there  held  that 
(Syl.,  point  6):  Upon  a  bill  against  a  trustee  and  cestui 
que  trust  in  a  deed,  the  trustee  answers  and  puts  the  al- 
legations of  the  bill  in  5(ssue,  but  the  bill  is  taken  for  con- 
fessed as  to  the  cestui  que  trust.  The  answer  to 
the  trustee  protects  the  cestui  que  trust,  and  the 
plaintiff  must  prove  his  case  as  to  both."  In  that  case  the 
trustee,  a  purchaser  for  value,  answered  and  made  the  is- 
sue. Here  the  purchasers,  although  eharge'd  with  full 
knowledge  of,  and  participation  in,  the  fraud  and  whose  re- 
lations to  the  grantor  were  such  as  to  make  it  certain  that 
they  had  knowledge  of  his  purpose  and  intention  in  execut- 
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ingthe  truBt,  refused  to  answer,  but  allowed  tlie  biAs  tof 
Be  token  for  confessed  as  to  them.  CoKfe,  c.  125,  section  36! 
The  only  debt  secured  by  the  trust  deed  which  is  included 
iii  tlie  amouiit  called  eleven^  th'ousand  dollars,  which  can  bi 
Classed  as  bonajide,  is  the  note  of  Mrs.  M:  A.  Pickens  of  Oc- 
tober 1,1887,  for  two  thousand  five  hundred  dollars,  antt  thaf 
Is  hardly  abo^e  suspicion.  The  trust  deed,  as  to  all  the 
debts  secu-red  to  the  estate  of  James  Pickens,  to  R.  M.  Bor^ 
ing  and  to  A.  M.  Pickens  as  to  the  note  of  two  thousand  one 
hundred  and  thirty-nine  dollars,  must  be  set  aside  as  fraalSK 
ulent  as  to  the  judgment  of  appellant.' 

As  to  the  marriage  contract  o-f  May  10,  X889,  the  fadts 
imd  circumstances  clearly  proved  show  that  Minnie  B.  Co- 
burn  lived  in  the  neighborhood  where  the  courtship  of  De- 
ver  Pickens  and  appellant  was  carried  on,  and  knew  of  his 
attentions  to  her.  She  had  met  them  together,  and  he  had 
taken  appellant  to  Coburn's  to  see  Miss  Mflnnie  Cobum  in 
May,  1887;  and!  Miss  Coburn  had  remained  in  the  neighbor- 
hood until  the  13th  of  November,  1888,  ten  months  after 
appellant's  child  was  born,  and!  about  that  long  after  the 
action  was  brought  by  appellant,  right  in  the  midst  of  the 
gossip  that  was  constantly  going  on  in  all  that  section 
about  it,  and  it  was  kept  before  the  public  by  the  local 
newspapers  of  some  two  or  three  counties,  and  the  fact  of 
the  birth  of  the  child  was  very  improperly  and  immodestly 
called  to  her  personal  attention,  so  that  the  subject  was 
constantly  kept  before  her,  7ioIc7is  volcfis.  And  she  does 
not  deny,  in  her  answer,  the  allegation  of  the  bill  that  she 
had  notice  of  the  pendency  of  the  suit  at  law.  In  the  face 
of  all  these  facts,  Dever  enters  into  this  contract  with  her, 
transferring  to  her  not  only  all  his  personal  effects,  includ- 
ing, specifically,  hfijs  chbses  in  action  and  evidences  of  debt 
in'  amounts  even  down  to  twenty  dollars,  but  including  a 
mere  equity  of  redemption  in  other  plainly  fraudulent 
transfers  made  jby  him  and  mentioned  and  set  out  in  the 
contract  with  her.  And  while  she  denied  in  her  answer  to 
the  allegations  of  the  bill  that  she  had  knowledge  of  the 
fraudulent  intemt  lof  Dever  in  thus  transferring  his  prop- 
erty and  reducing  himself  to  utter  insolvency  so  suddenly, 
and  so  soon  after  a  prosperous  career  of  active  business  in 
large  transactions,  she  fails  to  testify  in  the  case  to  tnake 
her  position  clear,  if  she  might,  and,  by  subjecting  herself 
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to  croBS-exAinfination,  irriiig'^a  R^t  olf  fiat  she  Ittiew'coti- 
c^^nWg  ftie'mattei'.'  ^hefie  tMii'gs  We'^^'to^be  Ibbked  atf 
reason Jlbljrl  anfl*  tromii  cbmtoioin^ense'  point  of  Vle^/  1S> Wy 
that  a  ladj^  of  her  intelK'geiice,  tiviig  where  she  was,  sur- 
rotLiided  afifl  ehvirohed-iifi'  sfi^'Wfli^l'did  not  feifow  what  oto- 
fect  l)^ve^  :Pitik^s'haa  itf  ff^rippiig  hilnseft  all  at  'pticfeoi 
his  pi*bpertyj  t^ttcB  had  giVen  Mm,  perhaps,  |^he  most  cdm- 
mandihg  position,  «6cidliy  and  flniatifcl^lly;  of  any  man  oiP'tt^ 
age  in  the  comirfdnitf,  is  griimply'tiy  ^y  Wat  which 'is' qnite^ 
impossible -irf  prbbablt.'  'Iti  Garfi6rh'«f^Ex*p  rl  ^nbdgfeisS,^ 
17  #.  Va.  T17  (ByL'ipoitit  6),it  i^'h'eld,  ^hohgh  the^prbof 
di'lffand  reftts  on  the  party  who  alleges' it,  cirdnni'stance^ 
may  exist  to  shift  the  burden  of  proof  from  the  pkHy  Im- 
jfMaching  the  transaictifen  onto  the'  party  npholdlng  it/*  Th^ 
flTcts  as  proved  inthi^  casej' nnfexpldned;  wbuMleadahyrin; 
preju^ced  and  disilnterested  person  to  believe  that  Minnie 
Cobnrn  not  only  knew  of  the  ft-atidulent  intentofDeverJbu^ 
was'ehgageti  in; 'aiding  him'  to  escape  thie  payment  o{f  emy 
recovery  appellant' might  have,  arid  "yet  she  fails  to  tes- 
tify with  regard  to  the  matter,  and' thus  "firmly  'climdies  the 
itiference'of  notice  accordiirg  to  well-settled  equitable  prin 
cipiesi'*  Farrey''^.Baeynan\  40  W-  Va.  540,  542,  (22  S.  E. 
't2)itftht'Co:^yMdaelian,  kd  tV.  Va.  405,  415,  (21  S.  E. 
1(S2S)\  Parser  v.    Valentifie.^l  W.'Va.  677  (Syl-,  point  3); 

'■]  Much  stress  is  laid  upon  the  sanctity  of  the  marriage 
contract  by  the  appellee,— that  the '  consideration  Of  mar-* 
riage,  in  an  antenuptial  contract^  is  of  the  very  highest,  to 
which  I  most  readily  aiid  heartily  assent;  and  the  propoeB- 
tion  is  abundantly  supported  by  the  highest  authority,  in- 
cluding this  Court,  which  holds  that  such  contract  cannot 
be  impeached  as  fraudulent  by  existing  creditors  unless  it 
be  sho\\Ti  that  both  parties  thereto  participated  therein,  or^ 
had  notice  of  fraudulent  intent.  Boggess  v.  Richards, 
Adm'r,  39  W.  Va.  5i8T,  (20  S.  B-  599.)  We  are  told  tliat: 
**The  common  law,  though  It  abhors  every  sort  of  cheating, 
loves  nmtrimony.  Its  principles  all  point  towards  it,  when* 
the  circumstances'  of  a  csise  expose  them  to  this  attractive 
force."  We  must  remember'  that  ita  this  case  we  have  two 
antenuptial  contracts  to  contend  with,  and  to  adjust  the 
comjrticatioiis  whit*h  bad  faith,  at  leaet  on  the- part  of  the 
double  contractor,  has  bk-ought  about.  While  it  is  true  that 
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the  common  law  loves  matrimony,  it  will  not  permit  mat- 
rimony to  be  used  by  a  guilty  party  to  escape  the  conse- 
quences of  his  fraudulent,  deceitful,  and  unlawful  condfuct. 

In  appellant's  first  amended  bill,  she  assails  the  as- 
signment of  a  certain  claim  of  one  thousand  dollars  to  Mol- 
lie  Pickens,  sister  of  Dever,  and  the  assignment  ojf  notes 
and  other  claims  against  other  persons,  his  debtors,  and 
makes  such  other  debtors  parties  to  this  sudit,  and  asks  thiat 
they  be  inhibited  from  paying  such  debts  to  any  person  but 
the  appellant.  I  find  in  the  record  the  following  admission 
^mad€l  before  a  commissioner  by  the  parties  to  this  suit  by 
their  counsel :  "It  is  admitted  before  the  commissioner  by 
the  parties  to  this  suit,  by  their  said  counsel,  that  of 
the  debt  of  f2,050.89  decreed  to  Dever  Pickens  in 
the  chancery  cause  of  Franklin  Maxwell  agaalnst  M. 
W.  Cobum,  etc.,  and  J.  N.  B.  Grim  against  M. 
W.  Cobum,  etc.,  mentioned  ^n  the  foregoing  deposition  of 
Melville  Peck,  that  in  addition  to  the  sum  of  |1,721.21  paid 
by  him,  as  commissioner,  on  the  22d  day  of  April,  1892,  to 
Alston  G.  Dayton,  attorney,  as  per  a  copy  of  his  receipt  eix- 
hibited  in  said  deposition,  l)arcel  of  said  |2,050.89,  the  res- 
idue thereof,  to  wdt,  |886.84  with  interest  thereon  from  thfe 
22d<  day  of  May,  1893,  is  now  in  the  hands  of  Squire  Grouse, 
the  general  receiver  of  jthef  circuit  court  of  Barbour  county, 
paid  to  him  under  a  decree  entered  in  said  court  in  the  chan- 
cery causes  of  Franklin  Maxwell  against  Arthur  W.  Martin, 
etc..  and  is  now  subject  to  the  order  of  said  court  therein." 
And  it  is  claimed!  by  the  appellant  that  the  debt  of  two 
thousand  fifty  dollars  and  pighty-nine  ceintis  mentioned  in 
said  agreed  statement  is,  by  virtue  of  the  lien  of  the  plain- 
tiff's bill,  and  the  docketed  execution  therein  mentioned, 
liable  to  her  judgment,  and  the  same  should  be  charged 
against  the  person  paying  the  same,  or  receiving  payment 
thereof,  with  notiice  of  plaiiitiff's  rights,  and  against  the 
fund  in  the  hai]ki<s  of  said  general  receiver,  to  wit,  the  sum 
of  eight  huindred  and  eighty-six  dojlars  and  eighty-four 
cents,  with  interest,  as  stated  in  said  agreement.  This 
proposition  is  correct,  as  applying  to  the  debtors  men- 
tioned in  said  assignment  from  the  date  of  the-  filing  of 
said  first  amended  bill. 

Defendant  Mollie  Pickens  failed  to  answer,  and  the 
amended!  bills  were  taken  for  cojnfessed  as  to  her.     Clark 
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y.Figgins,  31  W.  Va.  156,)  (5  S.  E.  ^43)\  Sweeney.Y.Refin- 
ingCo.,  30  W.  Va.  443,  (4  S.  E.  431.) 

As  to  the  sufficiency  of  the  acknowledgment  of  the 
marriage  contract  by  the  eaid  Minnie  B.  Cobum,I  deem  it 
immaterial.  The  marriage  contract  made  between  Dever 
Pickens  and  Minnie  B.  Cobum  must  be  set  a^ide,  as  fraudu- 
lent and  void  as  to  the  judgment  of  appellant. 

For  the  reasons  herein  given,  the  decree  of  the  circuit 
court  must  be  reversed,  anidl  the  cauee  remanded,  with  ddlrec- 
tions  to  the  circuit»court  to  requirethe  general  receiver  to  pay 
over  to  the  appellant  the  money  in  his  hands  on  account  of 
her  judgment,  and:  that  the  court  take  such  further  proceed- 
ings sus  may  be  necessary  to"  sequester  the  rents,  issues, 
and  profits  of  the  three  hundred  and  ninety-six  and  one- 
half  acres  to  the  plaintiff's  claim,  subject  only  to  the  bal- 
ance which  may  be  due  to  A.  M.  Pickens  on  her  claim  of 
two  thousand  five  hundred  diollars,  as  a  prior  lien,  or  to  sell 
all  the  right,  title,  and  int^est  of  said  Deveir  Pickens 
therein,  and  to  sell  the  tracts  of  86  and  88  acres,  and  after 
paying  the  leins  thereon  created  by  the  deed  of  trust  of 
January  14,  1889,  and  not  assailed  in  plaintiff's  bill,  the 
residue  to  be  applied  to  appellant's  judgment,  and  to  refer 
the  cause  to  a  commissioner  to  ascertain  and  report  what 
moneys  due  on  the  claims  assigned  by  Dever  Pickens  from 
the  parties  mentioned  in  the  amended  bills  as  debtors  to 
him,  if  any,  have  been  paid  since  the  filing  of  the  first 
amended  bill,  by  whom  and  to  whom  paid,  and  whether 
the  one  thousand  dollars  of  the  debt  secured  by  the  trust 
deed  made  bv  M.  W.  and)  Ledrue  Coburn  of  October  21, 
1885,  secured  to  Dever  Pickens,  and  mentioned  in  the  said 
marriage  contract  as  having  been  assigned  to  Mollie  Pick- 
ens, has  been  paid  to  her  since  the  filing  of  the  first 
amended  bill,  and  whether  any  or  all  of  such  moneys  have 
been  paid  or  not;  that  the  court  take  proceeddngs  to  col- 
lect all  such  money  as  may  not  be  shown,  upon  proper  arid 
sufficient  evidence,  to  have  been  paid  prior  to  the  filing 
of  the  said  first  amended  bill,  to  be  collected  from  the 
persons  who  have  since  received  it,  or  from  the  debtors 
who  may  npt  yet  have  paid  what  they  owe;  andl  that  the 
same,  as  fast  as  collected,  be  applied  to  the  judgment  of 
appellant,  until  the  same  is  satisfied. 
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on  two  notes,  returntible  at  the  same  time,  which,  if  con- 
solidated, would  exceed  flOO,  a  jmdj^ment  on  the  first  note 
is  not  a  bar  to  a  judgment  on  the  second.  Each  note  con- 
stitutes a  separate  demand.  If  a  controversy  exists  as  to 
the  amount  of  a  set-off,  a  party  is  not  bound  to  j^ve  credSt, 
before  the  commencement  of  a  suit,  for  the  exact  amount 
to  which  the  trial  may  show^  the  party  entitled/'  The  stat- 
ute of  Illinois  was  similar  to  oups,  each  party  being  re- 
(luiired  to  bring  forward  all  his  or  her  demands  against  the 
other,  exiisting  at  the  time  of  the  commencement  of  tbe 
suit,  which  were  of  such  a  nature  as  to  be  consolidated, 
and  which  should  not  exceed  one  hundred  idbllars  when 
consolidated  into  one  action  or  defense,  on  pain  of  being 
forever  barred  from  the  privilege  of  suing  for  such  debt 
or  demand.  If  the  {aggregate  of  the  two  notes  in  case  at 
bar  had  not  exceeded  the  sum  of  three  hundred  dollara, 
section  48,  chapter  50,  ("ode,  would  certainly  apply,  and 
judgment  on  one  could  be  pleaded  in  bar  to  an  action  on 
the  second.  A  party  will  not  be  permitted  to  divide  up  a 
demand  exceeding  in  amount  the  jurisdiction  of  a  justice 
in  sums  to  bring  it  within  such  jursdictian  for  the  pur- 
]>os»e  of  suing  lioreon  in  such  court.  In  Hale  v.  Town  of 
Weston,  40  W.  Va,  13,  (21  S.  E.  742),  it  is  held:  "A  per- 
son w^ho  asserts  a  claim  to  a  specific  amount  of  damages 
for  an  alleged  injury  sustained  in  his  business  will  not  be 
allowed  to  split  up  his  claim,  in  order  to  reduce  it  to  the 
jurisdiction  of  a  justice,  and  to  bring  consecutive  suits 
before  a  justice  for  such  claim."  In  Stickel  v.  SieeU  41 
Mich.  350,  (1  N.  W.  1040),  -a  man  bought  a  bill  of  goods 
ill  August,  wiith  crc'JIit  fcT  four  months  from  September 
15th  following,  and  on  the  same  day,  from  the  same  person, 
another  bill  of  goods,  at  a  ci'edit  of  four  months  from  Oc- 
tober 1st  following.  Held,  that  the  two  bills  of  goods  do 
not  constitute  one  deman'd),  when  one  mav  become  the  sub- 
ject  of  suit  before  the  other  becomes  due,  or  when  the 
remedy  of  one  is  barred  before  the  time  is  expired  for  the 
otluffr."  In  that  case  action  was  brought,  on  the  first  bill 
before  a  justice  after  both  had  been  due,  and  judgment 
recovered.  Another  suit  was  then  brought  on  the  .second 
bill,  and  in  that  suit  the  defendant  relied  upon  the  first 
judgment  as  a  bar.  His  .  position  was  that  the  two  bills 
only  constituted  one  account,  consisting  of  several  items, 
all  due  wiien  the  first  suit  w^as  brought,  and  that  an  adiu- 
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dictation  upon  any  part  of  it  was  necessary  an  adjudica- 
tion upon  the  whole,  because  the  account  was  incapable 
of  being  divided  up  for  the  purpose  of  separate  actions. 
Judge  Cooley,  in  the  opinion  of  the  court,  says:  ''The  two 
bills  might  have  been  embraced  in  one  action,  but,  as 
the  aggregate  amount  exceeded  the  jurisdiction  of  a 
justice  of  the  peace,  we  probably  have  in  this  fact  an  ex-* 
planation  of  the  two  suits.  We  think  the  i)laintiffs  had 
a  legal  right  to  bring  the  two  suits.  The  justice  refused 
to  give  costs  in  the  second  suit,  and  the  course  taken  has 
been  favorable  to  the  debtor,  instead  of  being  oppressive. 
He  has  been  sued  in  an  inexpensive  court,  and  would  have 
been  savexH  the  costs  of  a  suit  in  the  court  of  general 
jurisdiction  but  for  the  certiorari.^' 

Appellees  give  an  illustration-,  according  to  their 
views,  of  the  effe(*t  of  section  48,  chapter  50,  Code,  which 
cannot  a})ply  in  this  case,  but  which  so  well  illustrates 
the  intention  of  the  Legislature  in  the  enactment  of  section 
48  that  I  give  it  here:  "A  holds  a  note  executed  to  him  by 
H.  for  $100,  which  is  due  anld  unpaid.     At  the  same  time 

A.  holds  a  note,  by  asisignment  from  C,  against  B.,  for 
flOO,  which  is  due  and  unpaid.    A.  institutes  suit  against 

B.  before  a  justice  for  the  note  executed  to  him  by  B., 
and  obtains  judgment,  which  is  paid.  Afterwai'dl  he 
brings  suit  in  the  circuit  court  against  B.  on  the  note 
held  by  assiJgnmont  from  C  Now,  if  B.  could  not  plead 
in  bar  of  this  last  action  the  judgment  before  the  justice 
because  A.  did  not  sue  for  all  his  Klv^mands,  then  section 
48  of  chapter  50  is  to  him  a  dead  statute,  and  I  can  see 
no  difference  if  the  second  suit  was  begun  before  a  justice 
of  the  peace.''  In  this  supposed  case  B.  could  i)leadi  the 
judgment  on  the  first  note  in  bar  of  the  action  on  the  sec- 
ond note,  in  the  circuit  court  or  any  other  court,  because 
he  could  have  included  all  his  demands  in  his  action, 
anid,  all  his  demands  together  not  aggregating  more  than 
three  hundred  dollars,  section  48  required  the  same  to  be 

included  in  one  action,  on  pain  of  having  the  part  of  his 
claim  left  out  barred.  In  the  case  at  bar  plaintiff  could 
not  have  sued  for  all  his  demand  before  the  justice,  and 
therefore  the  section  48  does  not  apply.  The  affidavit 
and  second  plea,  not  presenting  a  good  defense,  should  not 
have  been  filedl,  and,  without  a  proper  affidavit  filed  by 
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defendante,  tinder  section  46,  chapter  125,  Code,  no  plea 
could  be  enterekl,  and  the  plaintiff  was  entitled  to  its  judg- 
ment. For  the  reasons  herein  given,  the  judgment  is  re- 
versed, and  judgment  entered  for  plaintiff. 

Reversed. 


CHARLESTON. 
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Goldsmith  et  ux.  v.  Goldsmith. 

Submitted   January  30,    1899— Decided   April  15,   1899. 

1.  Debd — Construction — Repugnant  Clauses 

Repug-nant  words  must  yield  to  the  purpose  of  the  grant,  where 
such  purp>ose  is  clearly  ascertained  from  the  premises  of  the 
deed,    though  such  words   stand    first   in  the   grant,     (p.  428). 

2.  Deed — Maintenance. 

A  deed  made  in  consideration  of  maintenance,  where  there 
has  been  a  failure  to  furnish  maintenance,  will  be  set  aside, — 
more  especially  where  it  has  a  clause  of  forfeiture  for  such  fail- 
ure,    (p.  431). 

3.  Deed — Cancellation — Fraudulent — Conveyance . 

To  defeat  a  grantor  in  the  cancellation  of  a  deed  because  it 
was  made  with  intent  to  defraud  creditors,  there  must  be  a  lia- 
bility chargeable  to  the  grantor  at  its  date,     ^p    431 ). 

4.  Depositions — Equity  Pleading — Objection. 

Dep>ositions  proving  a  matter  not  in  the  pleadings  when  taken 
cannot  be  read  to  support  an  answer  afterwards  filed,  setting 
such  matter  up,  if  objected  to.     (p.  432). 

5.  Equity  Pleading — Answer — Negligence. 

An  amended  answer  should  no:   be  allowed,    raising  new   is 
sues,  where  it  appears  the  party  knew  the   facts   when   he   filed 
his  first  answer,  and  is  thus  guilty  of  negligence,     (p.  433). 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  Jacob  Goldsmith  and  wife  agfainst  Grant  Gold- 
smith.     Decree  for  plaintiffs,  and  defendant  appeals. 

Affirmed. 
John  Bassel,  for  appellant. 

Lewis  C.  Lawson,  for  appellees. 
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Brannon,  Judge: 

ThiB  ifi  a  chancery  case  in  the  circuit  court  of  Harri- 
eon,  brought  by  Jacoib  Goldsmith  and  wife  against  Grant 
Goldsmith  to  cancel  a  dieed  resulting  in  a  decree  of  cancel- 
lation, and  an  appeal  by  Grant  Goldsmith. 

By  a  deed'  bearing  the  date  of  15th  October,  1885  Jacob 
Goldsmith  and  wife  conveyed  to  Grant  Goldsmith  a  tract 
of  forty-Siix  acres  of  land  in  consideration  of  maintenance; 
and  the  plainiffs  brought  their  suit  in  September,  1897,  for 
its  cancelation  on  the  claim  that  such  maintefiance  had  not 
been  furnished  them.  The  counsel  for  defendant  contends 
that  even  if  defendant  did  not  furnish  his  father  and  mother 
a  full  and  suflBlcient  support,  but  from  limited  means  was 
unable  to  do  so,  and  did  anything  towards  it,  "to  the  best 
of  his  ability,"  or  perhaps  nothing,  that  satisfies  thfe  call  of 
the  deed,  and  dt  cannot  be  canceled.  We  would)  say  at 
once  without  analysis  of  the  deed,  that  it  is  wholly  un- 
likely that  a  man  of  seventy  years,  and  his  wife,  a  few 
years  younger,  would  convey  their  little  home,  all  they  had 
for  roof  or  bread,  to  obtain  their  support,  and  make  it  en- 
tirely dependent  on  the  changing  pecuniary  ability  of  the 
grantee.  Let  us  see  if  these  old  people,  though  unlettered 
and  unskilled  in  writing  papers,  have  committed  this  blun- 
der or  whether  the  draftsman  has  made  their  deed  do 
what  thev  could  not  have  meant  to  do.  The  deed  reads 
thus:  *'Witnesseth,  that  Jacob  Goldsmith  and  Susanah 
Goldsmith,  for  the  sum  of  one  dollar  to  them  in  hand  paid 
by  second  party,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  their  lifetime  maintenance,  doth  grant  unto 
second^  pa-rty,  with  covenants  of  general  waiTunty,  all  of 
a  certain  piece  or  parcel  of  land  situate  ♦  ♦  ♦.  The  con- 
ditions of  this  deed  are  such  that  whereas,  the  above-named 
party  of  the  second  part  has  agreed  to  furnish  his  father 
and  mother,  parties  first  above,  a  comfortable  mainte- 
nance during  the  remainder  of  their  natural  lives,  and 
should  the  second  party  fail  so  to  do,  from  any  cause,  then 
the  land  hei'ein  conveyed  shall  revert  to  any  son  or  daugh- 
ter of  first  parties,  to  be  chosen  by  first  parties  if  both  are 
then  living;  if  not  both  living  then  the  one  living  to  make 
the  choice.  But  so  long  as  second  party  is  living,  and  en- 
d^eavoring  to  perform  his  part  of  the  stipulations  herein 
named,  (he)  the  said  second  party  is  not  to  be  molested  or 
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dispossessed,  but  shall  have  and  hold  the  above-named  real 
estate  free  from  any  and  all  incumbrances,  together  with 
all  its  appurtenances  belonginjr."  How  can  it  be  said  that 
this  does  not  provide  for  the  full  and  adequate  support  of 
the  f^rantops?  The  words  are  ample  to  do  so  and  of  the  in- 
tent there  is  no  doubt.  So  specific  \yas  the  intent  to  guar- 
antee a  support  that  the  deed  declares  a  forfeiture  on  its 
failure.  But  the  word  *'endeavor"  iis  the  sole  basis  of  the 
jjosition  of  counsel.  It  is  said  to  mean  ^*to  use  efforts,"  "to 
attempt,"  "to  try,"  ^*to  strive,"  and  so  on.  Generally  it 
means  that,  but  that  dleperids  on  the  place,  context  and  cir- 
cumstances under  whioh  it  is  found.  Shall  we  use  it  to 
destroy  the  prime  intent  of  the  griintors  so  plainly  twice  de- 
clared, and  take  from  them  the  bread  of  life,  or  reduce  it  to 
a  small,' dry  crust?  Would  that  be  a  fair  or  just  co-nstruc- 
tion?  The  law  is  that  a  clause  first  in  order  in  a  dfeed  shall 
stand,  and  a  later  repugnant  clause  fail.  If  necessary  to 
give  meaning  to  the  word  "endeavor,"  as  used  in  this  deed, 
I  should  say  it  was  used  to  emphasize  the  duty  already  put 
on  the  defendant, — to  call  upon  him  to  fulfill,  and  demand 
full  compliance,  and  not  to  destroy,  lessen,  and  fritter  away 
the  main  purpose  of  the  deed  on  the  grantor's  part.  We 
must  give  it,  if  possible,  a  construction  to.  comport  with 
that  main  object,  and  we  can  do  this,  but,  if  we  could  not, 
we  would  eliminate  it.  "Repugnant  words  must  yield  to 
the  purpose  of  the  grant,  where  such  puri)ose  is  clearly 
ascertained  from  the  premises  of  the  deed,  though  such 
words  stand  first  in  the  grant."  I^lcigg  v.  Eames^  94  Am. 
Dec.  ,363. 

Xow^  as  to  the  merits:  It  wa  s  the  conviction  that  defend- 
ant had  not  furii.ijshed  his  father  and  mother  the  support  re- 
(juirf^d  by  them  that  imi)elled  his  counsel  to  use  the  woixi 
"endeavor"  as  stated  above.  On  some  evidence  to  show 
that  defendant  had  furnishe'd  some  coal  and  some  other  in- 
consid(»rable  help,  and  upon  tlie  admission  that  the  defend- 
ant was  i)()or,  without  property,  de|)endent  upon  day  labor 
as  a  coal  miner,  counsel  argue  that  this  met  the  demand  of 
the  deed,  in  view  of  that  word  "endeavor."  Taken  at  the 
most,  giving  to  the  defendant's  evidence  its  fair  weight,  he 
furnished  but  a  i)oor  fraction  of  support  for  these  aged  peo- 
ple, unless  we  take  his  broaidl  stjitement  that  he  did,  which 
is  without  specification.     Save  his  own  evidence,  there  is 
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little  or  no  evidence  to  show  any  compliance  with  his  ob- 
ligations under  the  deed.  Nine  witnesises  show,  clearly, 
fully,  overwhelmingly,  the  utter  failure  of  the  defendant  to 
.support  his  father  and  mother;  and  he  is  virtually  the  only 
witness  to  the  contrary,  as  other  evilden-ce  only  tends  to  show 
some  coal,  a  pair  of  pants,  a  cheap  suit,  and'  some  other 
trivial  articles,  at  different  times  during  years,  falling  ab- 
solutely short  of  a  support,  nothing  approximatilng  it. 
This  defendant  was  about  twenty-one  when  the  deed  wa^s 
made.  Instead  of  staying  at  home  and  working  the  farm 
for  the  support  of  his  parents,  he  roamed  here  and  there 
over  the  country,  went  to  Ohio-  for  a  year,  went  to  Monon- 
gah  andl  to  Tucker  County,  and  other  points,  working  in 
coal  mines,  and  even  calling  on  hie  mother  for  mioney 
while  in  Tucker,  remaittiing  long  away,  in  fact,  all  ,1ibe 
time,  and  then  married  and  lived  witli  his  family  else- 
where. He  was  addicted  to  drink.  Fortunately,  a  daughter 
of  the  old  man,  Sarah,  and  two  young  grandchildren,  Ed- 
ward and  Mandama  Goidsmith,  lived  with  him  and  took 
care  of  the  old  peo^ple,  Edward  Goldsmith,  though  a  boy, 
working  the  little  farm;  and  the  evidence  shows  that  but  for 
them  the  oM'  i)eople  could  not  have  subsisted.  He  says  he 
paid  the  doctor's  bill,  but  the  doi'tor  and  receipts  show 
that  he  paid  twenty  dollars,  and  the  father  the  rest.  He 
did  not  pay  taxes  on  the  land,  though  he  so  claimed;  for 
his  mother  produced  ix^ceipts  for  taxes,  even  o-n  his  own 
head  for  vears  1886  and  1896.  He  wrote  letters  from  Tuck- 
er  County  in  January,  1893  asking  (I  should  say,  implor- 
ing) his  mother  to  spud  him  thirty  dollars  to  buy  out  a  man 
who,  he  said,  had  everything  necessary  for  him  (the  defend- 
ant) to  go  to  housekeeping  on.  The  mother  sent  the  money. 
Again  he  wix>te  his  father  and  mother,  and  in  a  postscript 
saDd,  **So  sarah  you  can  send  me  some  goosery  and  i  can 
use  them  and  all  the  molasses  to  i  will  take  every  thing  you 
gave  me  and  be  glad  to  get  it  for  i  am  very  hungry  now."  In 
another  letter  to  his  sister,  January,  1893,  he  wrote  and  asked 
some  one  ("Kit")  to  send  a  balance,  whatever  she  thought 
right,  ''i  bound  to  have  the  money  to  go  to  housekeeping," 
and  said,  "i  dont  know  weather  i  ever  come  home  eny 
more."  This  is  indubitable  evidence  that  six  years  after 
the  deed  he  was  unable  to  support  himself,  much  more, 
his  parents,  and  he  was  utterly  "poverty-stricken.  He  want- 
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ed  to  take,  did  take,  from  the  mouths  of  the  old  people, 
gooseberries  and  mola&ses,  and  other  things  produced  by 
the  children,  to  support  himself.  He  complains  that  his 
sister  and  niece  anid  nephew  were  on  the  farm.  Why  was 
he  not  there  to  do  what  they  dad?  The  evidence  shows  not 
merely  failure  to  support  his  parents,  but  absolute  refusal. 
Evidence  shows  that  frequently,  when  called  lUpon  for  aid, 
he  angrily  declared  that  he  did  not  intend  to  afford  help,  as 
he  had  all  he  could  do  to  care  for  himself  and  family. 

It  is  said  the  witneesee  for  plaintiffs  are  only  them- 
selves and  children  and  grandlchildren,  and  they  are  per- 
jured. Whom  has  the  defendant  to  sUiStain  his  plea  of 
compliance  with  the  deed,  but  himiself?  From  all  that 
appears,  they  are  more  worthy  of  credit  than  he,  if  we  must 
talk  of  perjury.  Evidence  showB  their  good  reputation. 
There  are  eight  of  the  family  proving  that  no  support — 
none  at  all — was  given.  W^ho  would  know  better  than 
they?  But  in  fact  a  witness  (Stutter),  not  a  relative,  liv- 
ing within  two  hundred  yards  of  these  old  people,  who  ap- 
pears cautious  as  a  witness,  fully  proves  want  of  support, 
and  states  that  but  for  the  daughter  anjd  grandchildren, 
these  old  people  could  not  have  lived.  The  preponderance 
of  evidence  on  the  side  of  the  plaintiffs  is  very  decided.  The 
evidence  is  conflicting.  The  circuit  judge  has  found  for  the 
plaintiffs,  and  we  camiot  overrule  him  without  violating 
precedent  and  justice.  He  could  not  have  decided  other- 
wise. He  could  not,  we  cannot,  stamp  perjury  on  nine  wit- 
nesses, at  the  bidding  of  one,  whose  interest  towai^dte  false- 
hood is  greater  than  theirs.  This  son  manifested  no  af- 
fection for  his  parents,  abandoning  them  as  he  idlid  in  their 
old  days.  When  at  their  home  when  their  depositions  were 
to  be  taken,  after  he  and  the  others  that  were  strangers 
had  eaten  at  the  first  table,  and  his  parents  and  sister  had 
sat  down  to  their  dinner  he  returned  to  the  kitchen  where 
they  were,  and  raised  a  quarrel  with  them,  and  when  the 
daughter  remonstrated  and  told  him  he  would  get  into 
trouble  he  said,  *'I  don't  give  a  God  damn,"  and  called  his 
father  a  **God-daraned  liar,"  and  said,  "Now  come  and  go 
into  the  other  room  and  swear  a  Godl-damned  lie,"  and 
waved  his  fist  over  his  head  an4  was  going  to  strike  him, 
when  the  daughter  intervened  and  took  the  blow  herself. 
The  exciitement  disabled  the  old  people  from  giving  evidence 
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tbat  dlay.  This  abuf^  of  the  father  is  shown  by  several  wit- 
nesses, and  not  at  all  denied  by  defendant.  The  daughter 
swears  that  before  this  he  would  come  home  drunk  and 
quarrel  with  his  parents.  The  old  people  were  both  sick 
nigh  unto  death  for  two  winters  before, — the  old  man  (80 
years)  confined  to  his  bed,  afflcted  with  cancer,  both  utterly 
helpless,  and  yet  no  succor  came  to  them  from  Grant  Gold- 
smith. I  know  that  this  abuse  is  not  so  material,  but  it 
seems  to  me  to  show  a  want  of  love  which  should  induce  a 
son  to  help  his  aged  parents,  outside  of  any  reward,  and 
corroborates  the  claim  of  the  parents  that  he  not  only 
failed,  but  refused,  to  lend  them  a  helping  han»d  The  plain- 
tiffs waited  struggling  on  as  best  they  could,  far  twelve 
years  before  bringing  this  suit,  hoping  that  the  wayward 
son  might  change  for  the  better  for  them  and  him;  but  the 
hope  proved  vain.  If  he  is  allowed  to  retain  this  little 
farm,  capable  of  poor  support  at  best,  where  is  the  guar- 
anty of  these  aged  people  for  bread  and  raiment,  even 
burial  clothes,  except  from  the  county  of  Harrison?  The 
demand  of  these  plaintiffs  bears  in  every  respect  a  hue  of 
merit,  and  is  sustaind  by  evidence  and  law.  In  a  similar 
case  we  canceled  a  deed  for  failure  to  furnish  maintenance 
to  aged  parents.  Wilfong  v.  Johnson,  41  W.  Va.  283,  (23  S. 
E.  730.)  There  was  no  forfeiture  clause  in  that  deed,  but 
cancelation  was  granted  for  total  failure  of  the  considera- 
tion moving  the  conveyance.  If  there  were  no  such  clause 
in  this  deed,  the  decree  of  the  circuit  court  wouM'  be  jus- 
tified by  general  principles  of  equity;  but  here  the  court 
had  such  a  clause,  and  only  enforcefdl  it. 

Another  defense  is  that  this  deed  was  made  to  defeat 
a  liability  for  costs  in  a  contest  concerning  the  will  of  the 
father  of  Goldsmith's  wife,  and  that,  therefore,  the  plain- 
tiff cannot  sustain  a  suit  in  equity  to  cancel  a  deed)  made 
to  defraud  creditors  as  the  law  is  that,  though  both  grant- 
ors and  grantee  are  equally  guilty,  yet  equity  ,will  take  no 
step  to  help  either,  but  leave  them  where  they  placed  them- 
selves, under  the  maxim .  "/;/  pari  delicto  potior  est  conditio 
defendentis:'  Horn  v.  Foundry  Co%  23  W.  Va.  522;  Cain 
V.  Cox,  Id.  594;  McClintock  v.  Loisseau,  31  W.  Va.  865  (8 
S.  E.  612);  Stout  w.  Mercantile  Co,,  41  W.  Va.  339,  (23  S. 
p].  571).  This  doctrine  oamiot  apply  in  this  case:  OFirst. 
Because  the  liability  against  which,  it  is  alleged,  the  deed 
was  intended  to  provide,  was  not  against  Jacob  Goldsmith, 
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— only  against  bis  wife.  To  say  that  a  deed  is  made  to  de- 
fraud creditors,  there  must  be  a  liability  ehiargable  on  the 
land.  Bump,  Fraud.  Conv.  section  501.  Cain  v.  Cox,  23  W. 
Va.  606.  Second.  The  evidence  to  sustain  1:his  charge  is 
light  and  insufficient.  The  strongest  is  that  Jacob  Gold- 
smith had  the  deed  antedated, — ^just  why,  does  not  clearly 
appear.  He  dated  it  December  14th,  and  the  recovery  of 
costs  against  his  wife  was  on  the  11th.  Why  did  he  not 
date  it  back  of  the  11th,  if  he  designed  to  meet  that?  And, 
as  the  deed  reserved  support,  the  land  was  still  liable,  if 
it  had  been  at  all.  Third.  The  cral  evidence,  consisting  of 
a  stray  expression  of  a  witness  or  two,  and  the  evidence 
of  defendant,  contradicted  by  plaintiffs,  cannot  be  read  to 
prove  tliis  defense,  because  it  comes  for  the  first  time  in 
an  amended  answer.  The  affidavit  of  the  clerk  shows  that 
all  the  evidence  had!  been  filed  long  before  this  answer. 
We  know  this,  too,  because  the  answer  was  filed  the 
20th,  and  the  decree  was  the  29th,  and  it  is  not 
likely  that  evidence  was  taken  in  the  few  days' 
interim.  So  there  were  no  pleadings  setting  up 
this  matter  when  that  evidence  was  taken,  and  it  cannot  be 
read.  **^Mhere  fraud  is  not  put  in  issue  by  the  pleaddngB, 
it  cannot  be  introduced  by  depositions."  Knibe's  Ex^r  v. 
Dixon^s  ExW^  1  Rand.  249.  '^Depositions  cannot  be  read 
unless  taken  in  reference  to  an  issue  made  up  at  the  time 
they  are  taken."  Morrow  v.  Hatfield^  6  Humph.  108.  See 
Jones  v.  Wiliiams,  1  Wash.  (Va.)  230;  Story,  Eq.  PI.  sections 
28,257.  This  answer  was  excepted  to,  but  the  exception 
was  overruled.  Counsel  for  plaintiffs  insists  that,  as  the  first 
answer  admitted  the  consideration  for  the  deed  to  be  main- 
tenance, the  amemded  answer  oould  not  set  up  fraud,  be- 
cause inconsistent  with  the  first  answer.  I  do  not  realize 
this.  An  answer  may  set  up  several  /distinct  defenses.  I 
see  no  inconsistency.  True,  one  answer  saM  the  deed  was 
valid,  the  other,  that  it  was  made  for  fraudulent  purposes. 
If  so,  it  was  a  valid  deed  to  defendant.  But  I  think  the 
court  erred  in  allowing  this  amended  answer  just  at  the 
hearing.  The  first  one  was  tiled  October,  1897;  the  amend- 
€k1,  September  20, 1898.  The  attorney's  affiklavit  states  thiat 
he  did  not  sooujer  know  of  the  fraudulent  purpose  of  the 
deed.  But  how  las  to  defendant?  He  was  a  party  to  it. 
He  had  known  it  for  twelve  vears.    Wolverton's  and  Sut- 
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tie's  depositions  had  been  taken.     In  Foutty  v.  Poct^  35 

W.  Va.  70,  (12  S.  E.  1096),  and  other  cases,  it  is  held  that 

an  amended  answer  should  not  be  allowed,  unless  cogent 

reasons  are  shown,  and  that  the  party  desiring  to  add  new 

facts  has  not  been   guilty  of  negligence,  and  that  such 

facts  have  come  to  his  knowledge  since  the  original  answer 

was  filed.    So  I  conclude  that  neither  the  amended  answer 

not  the  inadequate  amd  unsatisfactory  evidence  to  support 

it  can  be  considered.    Decree  affirmed. 

Affirmed. 


CHARLESTON. 

Kennedy  v.  Davisson. 

Submitted  February  1,  1899— Decided  April  15,  1899. 

1.  Set-Off — Pleading— Judgment. 

A  party  may  plead  or  not  plead  a  set-off,  as  he  prefers.  If  he- 
does  not  do  so,  the  judgment  or  decree  does  not  affect  it,  (p.  435). 

2.  Res  Judicata — Set-Off— Executory  Contract, 

If  a  creditor  agree  with  a  debtor  that,  if  a  decree  shall  be 
rendered  for  his  debt,  he  will  make  a  settlement  with  the  debtor 
of  demands  constituting-  set-offs  against  the  debt,  and  allow  the 
debtor  credit  for  the  same  on  the  decree,  it  is  only  an  executory 
contract  to  apply  the  set-offs,  and  they  are  not  regarded  as  pay- 
ments, and  the  decree  is  not  res  judicata  against  them.     (p.  435). 

3.  Set-Off — Payment, 

The  distinction  between  payment  and  set-off  is  that  a  payment 
is,  by  consent  of  parties,  express  or  implied,  appropriated  to  the 
discharge  of  the  debt,  in  whole  or  part.     (p.   435). 

4.  ^^1-Ovv— Payment, 

What  was  at  first  a  set-off  may,  by  agreement  of  the  parties 
applying  it,  be  transformed  into  a  payment,     (p.  435). 

5.  Equity  Jurisdiction — Set-Off— Payments— Executory  Contract, 

An  agreement  to  apply  on  a  debt  items  of  set-off  uncertain  and 
unascertained  in  amount  does  not  make  them  payments,  but  is 
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only  an  executory  contract  to  apply  them,  to  be  enforced  by  proper 
proceeding".  Equity  has  jurisdiction  to  enforce  their  application 
upon  a  decree  of  sale  of  lands,     (p.  436. ) 

Appeal  from  Circuit  Court,  Barbour  County. 
Suit  by  William  H.  Kennedy  against  Reuben  Davisson. 
Decree  for  defendant,  and  plaintiff  appeals. 

Reversed, 
J.  Hop  Woods,  for  appellant. 

Ira  E.  RoBiNspN,  for  appellee. 

Brannon,  Judge: 

William  H.  Kennedy  made  a  deed  of  trust  upon  certain 
lands  to  secure  bis  bond  to  Reuben  Davisson  for  eight 
hundred  and  ninety  dollars  and  twenty-eight  cents.  In  1894 
AVilliam  Robinson,  administrator  of  Solomon  Sayer, 
brought  a  chancery  suit  iin  the  crcuit  court  of  Barbour 
County  against  Kennedy  to  enforce  against  Ken,nedy's 
lands  the  lien  of  judgment  in  favor  of  said  administra- 
tor against  Kennedy,  making  Davisson  a  party;  and  in  this 
suit  there  was  a  reference  to  a  commissdioner  to  convene  the 
lienors,  and  report  their  liens  upon  Kennedy's  lands,  and 
upon  such  report  there  was  a  decree  declaring  certain  debts 
liens  upon  Kennedy's  lands, — among  them,  Davisson's  debt, 
— and  directing  their  sale  to  satisfy  such  liens.  In  1897 
Kennedy  brought  a  chancery  suit  in  said  court  against  Dav- 
isson to  set  up  certain  set-offs  against  the  debt  which  had 
been  decreed  him,  and  to  enjoin  the  sale  under  the  said 
decree  until  such  set-offs  could  be  investigated  and  decreed 
upon;  and,  upon  demurrer,  Kennedy's  bill  w^as  dismissed, 
and  he  has  taken  an  appeal  covering  both  the  decree  of 
sale  in  the  Robinson  suit  and  the  decree  dismissing  the 
bill  in  his  suit. 

It  is  contended  that  as  both  Davisson  and  Kennedy 
were  defendants  in  the  Robinson  suit,  and  filed  answers, 
and  gave  their  own  evidence  that  Davisson's  debt  was  un- 
paid the  decree  is  a  bar  against  the  set-offs  sought  to  be 
enforced  by  Kennedy,  on  the  principle  of  res  judicata. 
There  is  no  question  that  the  decree  is  res  judicata  as  to  the 
justness  and  amount  of  Davisson's  debt  on  its  cause  of  ac- 
tion. It  conclusively  makes  Kennedy  Davisson's  debtor  to 
its  amount.  Lehman  v.  Hinton,  44  W.  Va.  1,  (29  S.  E.  948); 
CrujnhsKs  AdnCr  v.  Railroad  Co,  40  W.  Va.  656,  (22  S.  E. 
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00).  But  that  is  not  the  question  before  us.  The  question 
is  whether  that  decree  bars  Kennedy's  set-offs  so  that  he 
cannot  now  assert  them.  They  were  inot  pleaded  in  Ken- 
nedy's answer,  nor  presented  before  the  commissioner,  nor 
was  evidence  adduced  touching  them.  A  party  must,  when 
pued  on  a  debt,  plead  his  payments,  else  they  are  barred. 
But  while  the  record  would  shut  out  all  antecedent  pay- 
ments, total  or  partial,  it  does  not  at  all  operate  upon  what 
are  set-offs.  A  set-off  is  a  distinct  diemand,  the  subject  of 
a  cross  action,  not  a  payment.  A  man  may  plead  it  when 
sued,  or  not  plead  it,  and  reserve  it  for  a  separate  suift.  If 
he  plead  it,  the  judgment  is  conclusive  upon  it.  He  may 
withdraw  it  before  trial,  but  if  he  does  not,  amd  it  is  dis- 
allowed, it  is  barred  by  the  judgment.  4  Minor,  Inst.  707; 
1  Bart.  Law  Prac.  509;  22  Am.  &  Eng.  Enc.  Law,  231; 
Bigelow,  Estop.  174.  Kennedy's  bill  alleges  that  Davisson, 
before  the  decree,  agreed  that  the  set-offs  should  be  allowed 
against  the  debt;  and  this  might  induce  us  to  regard  them 
as  payments,  and  so  barred  and  closed  by  the  dlecree,  be- 
cause '*the  distinction  between  a  payment  and  set-off  is 
that  a  payment  is,  by  consent  of  the  parties,  express  or  im- 
plied, appropriated  to  the  discharge  to  to  the  debt,"  whereas 
a  set-off  lis  an  independent  demand,  calling  for  its  own 
action,  which  the  parties  have  not  applied  on  the  idebt. 
Wat.  Set-Off,  section  6.  What  was  in  its  origin  a  set-off  may 
by  agreement  become  a  payment.  This  would  be  so  in  this 
case,  but  for  the  consideration  that  these  set-offs  are  nu- 
merous items,  running  through  years,  and  the  bill,  w^hile 
saying  that  Davisson  agreed  to  credit  them,  yet  says  he 
promised  to  have  a  settlement  and  allow  them.  This  does 
show  an  agreement  to  apply,  but  not  actual  application, — 
an  executory  agreement,  not  an  executed  one.  In  Cary  v. 
Bancroft^  25  Am.  Dec.  393,  and  note,  14  Pick.  315,  it  was 
held  that  an  agreement  at  the  making  of  a  note  that  it 
should  be  set  off  against  a  note  due  the  maker  from  the 
payee  (which  is  not  present),  so  far  as  the  smaller  will  pay 
the  larger,  is  executory,  and  does  not,  pro  tanto^  extinguish 
either  note.  Doody  v.  Pierce^  9  Allen,  143  held  that  an 
agreement  between  mortgagor  and  mortgagee  that  the  for- 
mer was  to  work  on  the  land,  and^  that  wages  should  be 
applied  on  the  mortgage,  did  not  operate  as  payment  un- 
til application  actually  made,  though  he  had  earned  enough 
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to  i>ay  the  whole  debt.  The  same  effect,  Dehon  v.  Stetson, 
9  Mete.  (Mass.)  345;  Gray  v.  W/ii/c,  108  Mass,  229;  ManviUe 
V,  Gay,  1  Wis.  250.  In  the  last  case  it  was  held  that,  the 
amount  of  the  set-offs  being  uncertain  and  unascertained, 
they  were  for  that  reason  not  payments.  That  is  the  case  * 
here.  I  use  the«;e  cases  to  show  that  the  claims  sought* 
to  be  set  off  are  only  set  off s,  not  payments,  and  therefare 
'  not  precluded  by  the  decree  as  res  judicata. 

Then  is  Keune<ly  entitled  to  maintain  a  bill  to  enforce 
such  set-offs?    This  is  not  a  bill  to  ^'^i  set-offs  against  a 
judgment,  which  could  have  been  pleucled  at  law,  but  is  a 
case  where  a  party  did  not  make  the  defense  before  the 
decree,  because,  as  the  bill  says,  Davisson  i)romised  to  have 
a  settlement,  and  allow  against  such  sum  as  might  be  de- 
creed him  the  amount  of  set-offs,  ankil  not  to  enforce  the  de- 
cree during  life.    The  parties'  land  is  to  be  sold  for  that 
debt,  and,  if  the  demand  of  Kennedy  is  just,    it    largely 
covers  Davisson's  demandl,  and  it  seems  to  me  there  is  no 
adequat*^  remedy  at  law.    If  he  waits  to  get  judgment,  his 
land  will  be  gone,  and  his  injury  irreparable.     Here  is 
a  distinct  agreement  to  apply  the  set-off,  and  2  Story,  Eq. 
Jur.  -section  141^5,  says  that,  **if  there  be  an  express  agi*ee- 
ment  to  set  off  the  debts  against  each  other  pro  ianto^ 
there  could  be  no  doubt  that  a  court  of  equity  would  en- 
force specific  performance  of  the  agreement,  although  at 
law  the  party  might  be  remedileps.''    So.  Wat.  Set-Off,  sec- 
tion 411;  Raleigh  v.  Raleigh,  35  111.  512.     In  that  case  the 
court  said  **It  de  further  alleged  that  it  was  in  fact  under- 
stood between  the  parti<»«  that  one  debt  should  be  applied 
in  satisfaction  of  the  other.  (If  these  facts  are  true  and 
they  are  aldlmitted  by  the  demurrer),  the  court  is  of  opin- 
ion that  itJiey  establish  an  equitable  ground  for  protectiotti 
against  the  api>ellee's  demand."    In  Doody  v.  Pierce,  supra, 
the  agreement  to  set  off  was  held  executory,  and  thus  as 
not  discharging  the  mortgage  so  as  to  prevent  a  bill  to  re- 
deem it,  and  that  the  i)arty  could  file  a  bill  to  rekloem  the 
mortgage  by  enforcing  that  contract.    So  I  decide  that  the 
bill  shows,  so  far,  a  .standing  in  equity. 

It  is  contended  that  as  Kennedy,  as  a  witness  in  the 
Robiiiison  cjise,  when  asked  if  the  debt  or  any  of  it,  had  ever 
been  paid,  answered,  "The  debt  has  never  been  paid," 
he  convicted  himself  of  utter  inconsistency  with  the  pre- 
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tensions  of  his  present  bill,  and  that  he  cannot  get  relief, 
as  he  comes  into  equity  with  unclean  hands,  and  tainted 
with  unconscionable  conduct,  odious  to  a  court  of  equity, 
and  therefore  equity  will  deny  relief.  As  his  demand 
was  a  set-off,  not  a  payment,  he  could,  legally  speaking,  say 
that  no  part  of  the  debt  had  been  paid.  Not  having  filed 
a  set-off,  he  was  not  called  on  to  speak  of  it, — could  not  do 
so;  and,  this  being  law,  we  would  be  going  far  to  make  him 
lose  a  just  defense  on  thi'S  S(X)re.  We  do  not  intend  to 
indicate  any  opilniooi  as  to  the  real  justness  of  Kennedy's 
claim.  We  only  say  that,  if  the  averments  of  his  bill  are 
true,  they  call  for  a  full  hearing  of  his  claim. 

As  to  the  errors  assigned  in  the  sale  decree:  That 
was  a  »dlecree  in  a  separate  suit,  and  decrees  in  sepai-ate 
suits  cannot  be  united  in  one  api)eal.  If  we  were  to  de- 
cide on  the  assignments  of  error,  the  want  of  Robinson's 
heirs,  he  being  a  mere  creditor,  as  parties,  and  a  discrep- 
ancy between  the  commissioner's  report  and  decree  in  mere 
quantity  of  the  tracts,  amount  to  nothing.  Decree  re- 
versed, demurrer  overruled,  and  remanded. 

Reversed. 
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CHARLESTON. 

Martin  v,  Kester  e^  al. 

Submitted  January  30,  1899— Decided  April  IS,  1899. 

1.     Estoppel — Deed  of  Trust— Grantor. 

A  grantor  in  a  deed  of  trust  cannot  impeach  or  disparage  his 
own  title  to  prevent  a  sale  under  such  trust,     (p.  439.) 

1^54  aoo      ^*    ^fi^'^Y  Pleading — Cross  Bitt— Answer— Parties, 

I j  An  answer  in  the  nature  of  a  cross  bill  praying*  affirmative  r^- 

61      ^  ^^^^  afFecting-  persons  not  before  the  court  must  make  such  persons 

parties,  and  they  must  be  duly  summoned,  before  such  affirma- 
tive relief  can  be  granted,     (p   439). 

3.    Equity  Pleading — Parties — Retief, 

No  relief  can  be  granted  in  equity  without  proper  pleadings 
and  prayer  for  same,  and  unless  the  proper  parties  are  before  the 
court,     (p.  441.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  Charles  T.  Martin  against   Celia  Kester    and 
others.     Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 

W.  Scott,  for  appellant. 

Lewis  C.  Lawson,  for  appellees. 

Dent,  President: 

On  or  about  the  20th  day  of  April,  1897,  Charles  T. 
Martin,  plaintiff,  obtained  an  injunction  against  Sherman 
C.  Denham,  trustee,  to  enjoin  and  refitrain  him  from  selling 
a  certain  tract  of  land,  under  and  by  virtue  of  a  deed  of 
trust  executed  by  plaintiff  on  the  7th  day  of  May,  1888,  to 
secure  Celia  Kester  the  sum  of  five  thousand  dollars,  for 
which  he  had  executed  his  note.  Celia  Kester,  Samuel  O. 
Kester,  her  husband,  and  Sherman  C.  Denham  were  made 
parties  defendants  to  plaintiff's  bill.  There  were  apparent- 
ly two  alleged  grounds  for  the  injunction.  The  first  was 
that  plaintiff  had  no  title  to  the  lanid'  when  he  executed 
such  trust  deed;  the  second!  was  that  he  did  not  owe  Celia 
Kester  anything,  and  he  did  not  give  her  the  note  recited 
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in  the  trust  deed,  but,  if  he  did  give  it  to  her,  it  was  sub- 
ject to  a  settlement  of  extensive  matters  of  account  be- 
tween plaintiff  and  Samuel  O.  Kester.  And  he  prayed  that 
the  court  should  determine  the  character  of  plaintiff's  title 
to  the  land,  and  that  a  settlement  might  be  had  between 
him  and  Samuel  O.  Kester.  A*  to  the  question  of  title, 
plaintiff  is  estopped  by  his  idieed.  He  cannot  disparage 
his  own  title  to  prevent  a  sale  under  such  deed  of  trust, 
but  the  same  conveyed  all  his  right,  title,  and  interest, 
both  legal  and  equitable,  in  and  to  said  property,  and  this 
the  trust  creditor  would  have  the  right  to  have  sold.  Turk 
v.  Skilcs,  45  W.  Va.  82,  (30  S.  E.  234).  Plaintiff  could 
maintain  hie  suit,  however,  to  have  a  settlement  of  his 
accounts  with  Samuel  O.  Kester. 

On  the  14th  day  of  June,  1897,  on  motion  of  Samuel 
O.  Kester  and  Celia  Kester,  in  vacation,  the  judge  of  the 
'  circuit  court  of  Harrison  County  authorfiteed  an  order  to 
be  entered  referring  the  cause  to  M.  M.  Thompson,  commis- 
sioner, to  make  a  settlement  of  the  accounts  of  the  plain- 
tiff and  the  defendants,  amd'  adding  further:     "Sai'd  com- 
missioner «hall  ascertain  and  rei>ort  the  liens  on  the  lands 
of  the  plaintiff  mentioned  anVil  referred  to  in  the  bill  in  this 
cause,  together  with  the  respective  amounts  and  priorities 
of  said  liens,  to  whom  the  same  is  due  and  owing,  and 
when  payable."    An  examination  of  the  bill  reveals  no  liens 
except  the  trust  lien  aforesaid.    On  what  theory  the  judge 
was  justified  in  making  such  a  general  reference  does  not 
ai)pear  from  the  impers.     It  wa^  certainly  foreign  to  the 
object  of  the  bill.     The  record  contains  the  joint  answer 
of  Celia  Kester  and  Samuel  O.  Kester,  which  does  not  ap- 
I>ear  to  hare  been  filed  until  the  final  decree  of  sale  was 
entered  in  the  cause,  controverting  certain  allegations  of 
Ihe  biill,  and  setting  up  various  judgment  liens  in  favor 
of  various  parties  against  plaintiff's  land,  and    it    prays 
that  the  liens  and  priorities  on  such  land  may  be  ascer- 
tained, and  the  land  sold,  and  for  general  relief.  While  in- 
tended, undoubtedly,  as  an  answer  in  the  nature  of   a 
cross  bill,  it  makes  no  parties  defendant  thereto,  was  never 
properly  filed  in  the  cause,  nor  any  process  issued  there- 
on.   There  also  appears  lodged  in  the  papers  of  the  case 
the  petition  of  the  Farmer's  Bank  of  Fairmont,  seeking 
the  enforcement  of  two  judgment  liens  against  the  plain- 
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tiff,  Samuel  O.  Keeter,  and  Jesse  H.  Willis,  which  also 
asks  affirmative  relief,  but  makes  no  parties  defendant 
thereto,  and  process  was  never  issued  thereon,  and 
the  petition  was  never  filed  until'  the  final  order 
of  the  court.  Also  another  petition  of  L.  J.  Rowland  is 
copied  into  the  record,  setting  up  a  judgment  against  the 
plaintifiP,  but  which  was  not  filed  by  any  order  of  the  court. 
Commissioner  Thompson  returned  his  report  the  10th  day 
of  September,  1897,  to  which  numerous  exceptSbns  were 
filed  by  both  plaintiff  and  the  Kester  defen^dlants.  On  the 
5th  day  of  October,  1897,  the  court  entered  a  decree  over- 
ruling all  the  exceptions  except  one,  ascertaining  and  fixing 
the  liens  and  their  priorities,  and  decreeing  a  sale  of  plailn- 
tifl^'s  land.  From  this  decree  the  plaintiff  appeals,  and  both 
plaintiff  and  defendants  assign  numerous  eiTors.  It  is 
not  necessary  to  notice  all  these  at  the  present  time.  Plain- 
tiff's first, third, fourth,  fifth,  twelfth,  thirteenth,  fourteenth 
and  fifteenth  assignments  of  error  are  foundedl  on  the  at- 
tempt of  plaintiiiff  to  deny  his  title  to  the  land  in  contro- 
versy, which  he  is  estopped  from  doing  by  his  deed  afore- 
said; and  all  that  could  be  sold  in  any  event  is  his  right, 
title,  and  interest,  legal  and  equitable,  and  this  would  nat 
effect  the  rights  of  others  not  parties  to  the  suit.  The 
plaintiff's  second  assignment  of  errors  relates  to  the  attempt 
of  the  Kester  defendants  in  their  answer  to  turn  plaintiff's 
suit  into  a  general  lien  credito-r's  suit  for  the  purpose  of 
selling  plaintitT's  lands  to  satisfy  the  trust  and* other  liens 
against  the  same.  The  plaintiff  had  enjoined  the  sale  of 
his  land  until  the  amount  of  the  defen^lants'  trust  lien 
could  be  ascertained.  The  defendants  set  up  as  new  mat- 
ter calling  for  aflirmative  relief  that  judgments  exist 
against  plaintitf's  land  prior  in  right  to  defendivnts'  trust 
lien,  and,  in  ascertaining  and  fixing  the  amount  of  the 
latter,  they  ask  that  the  fonner  may  be  determined  so  that 
a  proper  sale  of  the  land,  if  any,  may  be  had.  If  it  should 
turn  out,  of  course,  tliat  the  defendants'  lien  was  satisfied, 
then  there  could  be  no  sale  of  the  land  unless  the  judg- 
ment creditors  were  asking  it.  If  the  defendants  have  a 
lien,  they,  having  been  brought  into  a  court  of  equity, 
have  the  right  to  have  it  enforced  under  the  court's  super- 
vision, and  to  properly  enforce  it  the  prior  liens  must  be 
ascertained.     The  defendants  therefore  had  the  right  to 
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file  an  answer  in  the  nature  of  a  cross  bill  for  this  pur- 
]>ose.  In  doing  so  they  must  make  parties  thereto  all  the 
prior  lienholders  as  well  as  the  plaintiff,  and  process  must 
be  issued  thereon  as  to  an  original  bill,  so  that  all  parties 
may  be  properly  brought  before  the  court,  and  impleaded, 
to  the  end  that  complete  equity  may  be  meted  out.  "Such 
an  answer,  after  responding  to  the  bill,  must  state  the  new 
matter  for  affirmative  relief  with  the  same  particularity 
and  certainty  under  the  principles  of  equity  pleading  as  is 
required  in  a  formal  cross  bill  stating  a  case  for  equitable 
relief  touching  the  matter  in  question  in  the  bill,  and  not 
one  foreign  to  it,  and  must  name  persons  interested  in 
this  new  matter,  and  make  them  parties,  by  calling  for 
X>rocess  against  them,  and  must  contain  prayer  for  relief 
as  a  cross  bill  would  in  the  case."  GoJ^  v.  Price^  42  W.  Va. 
384,  (26  S.  E.  287);  Oil  Co,  v.  Davis,  44  W.  Va.  109,  (28  S. 
E.  747;)  Grjivzs  v.  Hzdrick,  44  W.  Va.  550,  (29  S.  E.  1013); 
Crickardw.  Crouch's  Admr's,  41  W.  Va.  503,  (23  R.  E.  727;) 
Morgan  V.  Morgan, \1  W.  Va.  542,  (26  S.  E.  2^-;)  McMillan 
\\ Hickman,  35  \v.  Va.  705  (14  S.  E.  227);  Bank  v.  Waison, 
39  W.  Va.  342,  (19  R.  E.  \V:^)\Moroan  v.  Blafchley^Z^  W. 
Va.  156  (10  S.  E.  2H2);//o/t  v.  I/ol/  and  Wilson  v.  Car- 
rlco,  (decided  at  this  t(Min).  The  provisions  of  the  Code 
in  relation  to  the  enforcement  of  judgment  liens,  and  the 
various  decisions  of  this  court  relating  to  necc^ssary  ]>arties, 
and  the  proper  mann(n'  to  summon  and  imjilead  them,  aj)- 
I)ear  to  have  Ixn^^n  entirely  overlooked  in  this  case,  and  for 
this  reason  the  decrc^o  complained  of  is  revers€*d  and  the 
cause  renin nded. 

Reversed. 
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CHARLESTON. 

McCray  r.  Town  of  Fairmont. 
Submitted  Jaaiiary  30,  1899— Decided  April  IS,  1899. 

1.  Municipal  'Corporations — Streets — Change  of  Grade — Surface 

Water — Damages, 

A  municipal  corporation  is  not  liable  for  damag'es  to  a  lot  by 
reason  of  chang-e  of  a  street's  g-rade  operating  upon  surface 
water,  though  it  may  increase  it;  but  if  the  work  operates,  as  its 
direct  effect,  to  collect  and  cast  water  in  a  mass  on  the  lot,  the 
corporation  is  liable,     (p  443). 

2.  'P'LKMyirxQ^  Municipal  Corporations — Change  of  Grade—  Damages 

A  declaration  ag^ainst  a  municipal  corporation  for  damages 
from  flowage  of  water  upon  a  lot  from  a  change  of  grade  of  a 
street  must  allege  that  by  the  work  water  was  collected  and  cast 
in  a  mass  upon  a  lot.     (p.  443). 

3.  Municipal  Corporations — Change  of  Grade — Measure  of  Dam- 

ages, 

In  an  action  against  a  municipal  corporation  for  damage  to  a 
lot  from  change  of  grade  of  a  street,  the  measure  of  damages  is 
the  difference  between  the  market  value  of  the  lot  immediately 
before  and  immediately  after  the  change,     (p.  444). 

4.  Instructions. 

The  practice  of  asking  several  instructions,  expressive  of  the 
same  law,  condemned,     (p.  444). 

Error  to  Circuit  Court,  Marion  County. 
Action  by  Charles  E.  McCray  ag^ainst  the  town  of  Fair- 
mont.    Judgment  for  plaintiff.     Defendant  brings  error. 

Reversed. 

W.  S.  Raymond,  W.  S.  Meredith,  and  E.  F.  Hartley, 
for  plaintiff  in  error. 

B.  B.  Dovener  and  U.  N.  Arnett,  Jr.,  for  defendant  in 
error. 
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Brannon,  Judge: 

Charles  E.  McCray  brought  an  action  on  the  case  in  the 
circuit  court  of  Marion  County  against  the  town  of  Fair- 
mont to  recover  damages  to  building®  on  a  lot  resulting 
from  a  change  of  grade  in  a  street,  in  which  there  was  a 
verdict  for  eight  hundred  dollaps,and  judgment,  and  the 
town  has  brought  the  case  here. 

The  first  point  ia  a  demurrer  to  the  declaration,  which 
was  overruled.    The  cases  ot  Jordan  v.  Ciiy   of  Ben-woody 

42  W.  Va.  312,  (26  S.  E.  266) ;  reager  v.  Town  of  Fairmont, 

43  W.  Va.  259,  (27  S.  E.  234,)  and  Clay  v.  Ciiy  of  Si.  Albans, 
43  W.  Va.  540,  (27  S.  E.  368),  hold  that  flow  of  surface  wa- 
ter upon  property,  though  it  injure  it,  caused  by  change  of 
grade  of  a  -street,  will  not  render  a  municipal  corporation 
liable  to  damages;  but  if  the  corporation  thereby  collects 
a  body  of  water,  so  that  it  ceases  to*  be  a  mere  drainage 
of  surface  water,  and  casts  it  in  a  mass  upon  a  lot,  it  is  li- 
able. Therefore  a  declaration  must  allege  that  the  corpor- 
ation did  thereby  collect  and  cast  water  in  .a  mass  upon  the 
lot,  because,  unless  such  is  the  case,  there  dis  no  liability. 

Thdis  declaration  does  not  do  so,  and  I  think  that  those 
cases,  notably  the  I'eaorerCase,  would  sustain  the  demur- 
rer. The  declaration  only  alleges  that,  by  reason  of  the 
change  of  grade,  "the  drainage  of  water  upon  said  plain- 
tiff's lot,  the  foundation  and  wall  of  said  houses  have  be- 
come damp  and  weakened,"  so  as  to  injure,  etc.  A  cer 
tain  kind  of  drainage  is  actionable,  another  kind  not,  and 
the  declaratflion  must  state  the  kind  that  is  actionable.  This 
does  not.  In  fact,  the  word  "drainage"  is  used,  which  rath- 
er imports  surface  drainage,  unless  accompanieldJ  by  aver- 
ment telling  what  kind. 

The  second  assignment  of  error  is  that  the  court  refus- 
ed to  exclude  all  evidence  of  McCray  tending  to  show  dam- 
age from  change  of  grade  of  any  other  street  than  Madison, 
or  of  any  part  of  Madison  street,  except  that  part  only  in 
front  of  thiils  house,  as  the  declaration  only  assigned  the 
change  in  grade  of  that  street  as  the  source  of  injury,  and 
only  the  change  in  that  street  in  front  of  this  lot.  Clearly,, 
there  could  not  be  given  evidence  to  show  change  of  grade 
elsewhere  thaji  in  frooit  of  this  lot  as  the  source  and  cause 
of  injury,  bcause  the  declaration  imputes  the  damage  to 
that  alone,  and  gives  no  notice  of  any  other  change;  but,  if 
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I  understand  it,  this  evidence  only  went  to  show  that  water 
flowed  from  o^her  streets,  and  other  parts  of  Madison 
street,  collected  at  the  corner  of  this  lot,  and  gathered  and 
stood  in  front  of  it,  overflowed  the  pavement  andl  lot,  and 
invaded  the  cellar,  and  dampened  the  walls,  and  left  mud 
on  the  premises.  So  understanding  it,  I  db  not  think  the 
evidence  objectionable.  The  same  may  be  said  as  to  the 
third  assignment  of  error.  The  fourth  assignment,  the  giv- 
ing of  plaintifl"s  instruction  No.  5,  is  not  discussed  by  coun- 
sel. 

As  to  refusal  of  defendant's  instructions:  No.  5  says 

that,  in  estimating  damages  from  change  of  grade,  "as  com- 
plaineni  of  in  plaintiff's  declaration,"  the  jury  should  not 
consider  any  evidence  to  show  that  the  pro|>erty  was  dam- 
aged by  flow  of  water.  This  instruction  strikes  at  the  foun- 
dation of  the  action.  It  is  predicated  on  the  theory  that  the 
declaration  states,  as  to  the  water,  no  cause  of  action,  and 
for  the  reason  that  it  does  not  charge  the  collection  and 
casting  on  the  lot  a  mass  of  water,  as  stated  above  in  pass- 
ing on  the  demuiTer,  the  instruction  ought  to  have  been 
given.  The  i-efused  instruction  8  is  that,  unless  the  jury 
found  from  a  preponderance  of  the  evidence  that  the  mar- 
ket value  of  the  property  was  more  immediately  before  the 
improvement  than  immediately  after,  the  verdict  must  be 
for  the  defendant.  Instructi'on  9  was  just  the  same  in  legal 
effect,  and  there  wouMi  be  no  error  in  giving  one,  and  not 
the  other.  They  both  state  the  law  correctly,  under  Board 
of  Education  \.  Kanaivha  cfc  M.  B,  Co,  44  W.  Va.  71,  (29  S. 
E  .503,)  and  Bla^r  v.  City  of  Charleston,  43  W.  Va.  62,  (26 
t^.  E.  341),  and  prior  cases,  and  it  would  be  error  to  refuse 
one  of  them,  if  instructions  1  and  3,  expressive  of  the  same 
legal  proposition,  had  not  been  given.  Why  incumber  the 
record  with  so  many  instructions  expressive  of  the  same 
law,  imposing  unnecessary  labor  on  the  courts,  and,  woi-se 
than  all,  confusing  the  jury?  Judge  DiiNT  animadverted 
upon  this  practice  in  Platew  Durst,  42  W.  Va.  69,  (24  S.  E. 
580).  ^^ii  Shrewsbury  v.  Tufts,  41  W.  Va.  213,  (23  S.  E.  692). 
The  assignment  of  error  thiat  the  damages  are  excessive 
I  will  not  discuss,  but  leave  the  evidence  for  another  trial, 
for  r(»a»ons  which  are  stated  in  an  opinion  filed  by  me  in 
Stati  V.  //////,    45  W.  Va.  767.    Reversed,  verdict  set  aside, 

and  new  trial. 

Reversed. 
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CHARLESTON 

EiDGELKY  V,  Town  of  West  Fairmont. 
Submitted  January  30,  1899— Decided  April  15,  1899. 

1.  Trespass   on   the   Case — Pleading — Municipal   Corporations — 

Change  of  Grade — Release. 

In  an  action  of  trespass  on  the  case  for  damage  to  a  lot  situ- 
ated in  a  town  by  reason  of  change  of  the  grade  in  front  of  it,  the 
defendant  may  show,  under  the  general  issue,  that  the  plaintiff 
ag-reed,  at  the  time  the  grade  was  being  changed,  that,  if  de- 
fendant laid  a  sewer  through  his  lot  to  a  point  indicated  by  him, 
he  would  claim  no  damage  by  reason  of  such  change,  and  may 
also  show  that  said  sewer  was  constructed  in  accordance  with 
the  agreement,  and  accepted  by  the  plaintiff,     (p.  ■^49). 

2.  Trespass  on  the  Case — Pleading— Evidence — Release, 

In  an  action  of  trespass  on  the  case  to  recover  damage  of  the 
character  asserted  in  this  case,  the  defendant  may  give  in  evi- 
dence, under  the  general  issue,  a  release,  or  accord  and  satis- 
faction, or  whatever  would,  in  equity  and  good  conscience,  ac- 
cording to  the  existing  circumstances,  preclude  the  plaintiff  from 
recovering,  as  any  matters  which  operate  a  discharge  of  the 
cause  of  action  or  any  justification  or  excuse.  By  this  plea,  all 
the  material  averments  of  the  declaration  are  put  in  issue, 
(p.  447.) 

Error  to  Circuit  Court  Marion  County. 

Action  by  William  Ridgeley  ag-ainst  the  town  of  West 

Fairmont.      Judgment  for  plaintiff.      Defendant    brings 

error. 

Reversed. 

K.  M.  Showalter,  for  plaintiff  in  error. 

W.  S.  Meredith  and  F.  T.  Martin,  for  defendant  in 
error. 

English,  Judge: 

This  was  an  action  of  trespaes  on  the  ease  brought  by 
William  Ridgeley  againsit  West  Fairmont,  a  municipal  cot- 
poration,  in  the  circuit  court  of  Marion  County.  The  facts 
upon  which  the  suit  is  predicated,   as   appears   from   the 
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pleadings,  are  that  the  plaintiff  was  the  owner  of  abont 
one  acre  of  land,  except  the  coal  underlying  the  same, 
which  fronted  on  the  public  highway,  known,  in  1S92,  as 
the  "Fairmont  and  Weston  Turnpike,"  on  which  was  situ- 
ated a  two  story  frame  dwelliing  house,  and  a  two  story 
frame  store  house  jointly,  both  of  which  buildings  stood 
near  saidi  turnpike.  Subsequently  plaintiff  erected  on  said 
land  another  two  story  frame  building  used  for  a  dwelling  1 

and  store  house  combined.  Said  buildings  were  erected 
and  used  in  conformity  with  the  grade  of  said  Fairmont 
and  Weston  Turnpike,  as  it  existed  at  the  time  they  were 
built,  and  in  December,  1892,  a  part  of  the  territory  of  Fair- 
mont district  was  incorporated,  and  became  a  municipal 
corporation,  under  the  name  of  "West  Fairmont'';  and  in 
1892  said  cori>oration  established  all  that  part  of  the  Fair- 
mont and  Weston  turnpike  lying  within  its  limits,  includ- 
ing that  part  adjacent  to  said  land,  as  one  of  its  streets, 
and  called  it  ^'Main  Street,"  or  "Locust  Avenue,"  and  in 
September,  1894,  changed  the  grade  and  raised  the  surface 
of  said  -street  in  front  of,  and  adjacent  to,  said  plaintiff's 
property,  by  filHng  the  same  with  diit,  gravel,  stone,  etc., 
and  without  his  consent,  and  against  his  protestations, 
raised  the  grade,  fifty  six  inches  higher  than  it  was  when 
plaintiff  became  the  owner  of  said  property  ar^d  the  houses 
thereon;  and  the  plaintiff  claiinis  that  he  is  dfamaged  by  the 
drainage  of  water  on  his  lot  caused  by  the  change  of  grade, 
and  that  he  is  thereby  deprived  of  all  safe,  commodious, and 
convenient  egress  aind  ingress  from  and  to  said  land,  and 
the  houses  thereon;  and,  by  i*eason  of  said  wrongs  and  in- 
juries, he  claimed  five  thousand  dollars  damages.  On  the 
28th  of  November,  1890,  the  defendant  demurreid»  to  the 
plc'iintiff's  declaration,  which  demurrer  was  overruled.  The 
defendant  pleadcidi  not  guilty,  and  on  the  16th  of  March, 
1897,  the  case  was  submitted  to  a  jury,  and,  aftei*  several 
adjournments,  they  returned  a  verdict  for  the  plaintiff  for 
five  hundred  dollars.  The  defendant  moved  the  court  to 
set  aside  the  verdict,  and  grant  it  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence  and  the  law, 
and  because  the  court  gave  to  the  jury  certain  instructions 
at  the  instance  of  the  plaintiff,  which  were  objected!  to  by 
the  defendant,  and  refused  certain  instructions  asked  for 
by  the  defendant,  and  because  the  court  excluded  certain 
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evidtence  offered  by.  the  defendant,  which,  if  admitted, 
would  have  produced  a  different  verdict.  This  motion  was 
overruled,  the  defendant  excepted,  and  judgment  wae  ren- 
ered  upon  the  verdict.  The  defendant  took  several  bills  of 
exception,  and  obtained  this  writ  of  error. 

It  is  claimed  by  coumsel  for  the  plaintiff  in  error  that 
the  court  erred  in  overruling  the  demurrer  interi>o«ed  by 
the  defendant,  insisting  in  his  brief  that  the  action,  being, 
in  substance,  ex  contractu^  it  ehould  have  been  brought  ito 
assumpsit.  The  damage  complained  of  in  this  case,  how- 
ever, was  indirect,  and,  as  I  understand  it,  trespass  on  the 
case,  in  an  action  of  this  character,  is  not  only  proper,  but 
the  one  uniformly  resorted  to,  in  cases  of  the  kind.  See 
Hutchinson  v.  City  of  Parkersburg^  25  W.  Va.  226;  Johnson 
V.  Parkersburg^  16  W.  Va.  402;  Blair  v.  City  of  Charleston^ 
43  W.  Va.  62,  (26  S.  E.  341,) — all  cases  similar,  in  many  re 
spects,  to  the  one  at  bar,  in  which  the  action  was  trespass 
on  the  case.  The  gravamen  of  the  plaintiff's  declaration 
appears  to  be  that,  without  the  consent  of  the  plaintiff,  the 
defendant  has  raiseki'  the  grade  of  the  street  in  front  of  his 
property,  so  that  surface  water  is  thrown  upon  plaintiff's 
lot,  which,  with  the  buildings  on  it,  is  thereby  damaged 
without  the  plaintiff's  consent,  and  he  is  thereby  deprived 
of  all  safe,  commodious,  convenient,  and  proper  ingress  and 
egress  to  and  from  said  land.  Now,  while  it  is  true  that, 
where  the  defendant  seeks  to  confess  and  avoid  in  trespass, 
a  special  plea  is  required,  in  the  case  at  bar  the  plaintiff 
avers  in  his  ki'eclaration  that  the  grade  was  changed  in 
front  of  his  property,  and  the  injury  complained  of  result- 
ed therefrom,  without  his  consent,  and  under  the  general 
issue,  surely,  the  defendant  might  be  permitted  to  show 
that  the  grade  was  raiised  with  his  consent,  especially  when 
he  was  paid  a  consideration  for  it.  As  to  the  evidence 
which  may  be  given  under  the  general  issue  in  an  action  on 
the  case,  Hogg,  in  his  valuable  work  on  Pleading  and 
Forms  (184),  says:  "The  general  issue,  as  we  have  seen,  in 
acti/ons  ex  delicto^  is  that  of  not  guilty ;"  giving  the  form 
of  the  plea,  and  adding:  "Under  which  may  be  given  in  ev- 
idence a  former  recovery,  release  or  accord  and  satisfaction, 
or  whatever  would,  in  equity  and  good  conscience,  accord- 
ing to  existing  circumstances,  preclude  the  plaintiff  from 
recovering,  as  any  matters  which  operate  a  discharge  of 
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the  cause  of  action,  or  ainy  justification  or  excuse.  By  this 
plea,  all  the  material  averments  of  the  declaration  are  put 
in  issue," — citing  1  Chit.  PI.  490.  The  same  strictness  in 
pleading  does  not  obtain  in  trespa-ss  on  the  case  as  in  tres- 
pass. The  law  is  stated  thus  in  18  Am.  &  Eng.  Enc.  Law, 
534:  "At  common  law,  the  general  issue  not  guilty  is  in 
form  a  traverse  or  denial  of  the  facts  which  form 
the  subject  of  complaint.  On  principle  the  evidence 
admissible  under  it  should  be  confined  to  matters  of  de- 
fense which  i»est  in  denial.  But,  by  gradual  relaxation  of 
the  practice  similar  to  that  which  occurred  in  assumps>it, 
evidence  came  to  be  received,  not  only  of  matters  in  denial, 
but  of  defenses  bv  wav  of  confession  and  avoidance.  There 
is  therefore  an  essential  difference  between  actions  of  tres 
pass  and  on  the  case.  The  former  or  stricti  juris^ 
and  accordingly  a  former  recovery,  release,  or  sat- 
isfaction cannot  be  given  in  evidience  under  the  general  is- 
sue, but  must  be  specially  pleaded.  But  the  latter  are 
founded  on  the  mere  justice  and  conscience  of  the  plaintiff's 
case,  and  are  in  the  nature  of  a  bill  in  equity,  and  in  effect 
are  so,  and  therefore  a  former  recovery,  release,  or  satis- 
faction need  not  be  pleaded,  but  may  be  given  iti  evidence 
under  the  general  ig^sue.  On  the  general  issue,  the  plain- 
tiff is  put  to  the  proof  of  his  whole  case,  and  the  defendant 
may  give  in  evidence  any  justification  or  excuse  of  it.  Thus, 
a  license  wMch  in  trespass  must  be  pleaded  may  in  case  be 
given  in  evUd'ence  under  'not  guilty.' "  To  the  same  effect, 
see  Andrew,  Steph.  PI.  238,  section  118;  also  opinion  of 
Lord  Mansfield  iii  Bird  ^\  Rxniall,  3  Buitows,  1353,  in 
which  he  asserts  the  doctrine  above  announced,  and  draws 
the  d'istincti'on  between  trespass  and  trespass  on  the  case. 
Hee,  also,  1  Bart.  Law  Prac.  503;  Greenwalt  v.  Horner^  6 
Serg.  &  R.  77.  So,  also,  in  Hills  v.  Railroad  Co,  18  N.  H. 
179,  it  is  held:  '*In  an  action  on  the  case  for  an  injury  to 
the  plaintiff's  land,  it  is  not  necessary  to  plead  specially. 
Evidence  that  the  acts  complained  of  were  done  by  the  per- 
mission of  the  plaintiff  is  admissible  under  the  general  is- 
sue, arid  a  fortiori  that  they  were  done  at  the  request  ajid 
by  the  direction  of  the  plaintiff."  Authorities  might  be 
multiplied  in  support  of  this  proposition,  but  these  are  suf- 
ficient to  show  the  trend  and  weight  of  authority  on  the 
ouestion. 
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Bill  of  exceptioas  No.  10,  taken  by  defendant,  shows 
that  he  offered,  to  prove  by  several  witnesses  that,  at  the 
time  the  improvement  was  made  in  front  of  this  property, 
the  plaintiff  agreed  that,  if  they  would  put  in  tiling  from 
the  end  of  the  culvert  on  the  side  of  the  street  nearest  his 
property  to  a  point  near  his  dwelling  house,  which  was  said 
to  contain  fourteen  rooms,  he  would  take  that  in  consider- 
ation of  all  damages  by  said  improvement  to  his  property, 
and  that  defendant  put  in  said  tiling  according  to  con- 
tract; which  evidence  was  objected  to  by  the  plaintiff,  and 
excluded  by  the  court.  It  is  presumed  this  ruling  of  the 
court  was  based  on  the  suppoeitio«n  that  this  evidence  was 
not  admissible  under  the  general  issue.  Coun-sel  for  the 
defendant  in  error  insist  that  it  would  have  been  error  to 
permit  this  evidence  to  go  to  the  jury,  because  there  was 
no  such  'defense  set  up  by  special  plea,  and  it  could  not  be 
shown  under  the  general  issue.  We  have,  however,  discuss- 
ed this  point  above,  and  hold  that  the  evidence  was  admis- 
sible under  the  general  issue,  and  the  court  erred  in  exclud- 
ing it,  to  the  prejudice  of  the  defendant. 

Bill  of  exceptions  No.  7  also  shows  that  the  defendant 
asked  a  witness  to  state  what,  if  anything,  the  plaintiff 
said,  at  the  time  the  work  was  being  done,  about  the  town 
putting  a  sewer  through  his  property  as  a  compensation 
for  damages.  This  question  was  objected  to  by  plaintiff's 
counsel,  and  excluded  by  the  court;  which  ruling  was  er- 
roneous, for  the  reasons  above  stated.  The  case  of  Piferv. 
Brown,  43  W^  Va.  412,  (27  S.  E.  399),  relied  on  by  counsel 
for  defendant  in  error,  'does  not  apply  to  this  case,  as  the 
ciuestion  of  license  does  not  arise  in  it. 

It  appears  from  the  testimony  that  one  of  the  witness- 
es by  whom  the  defendant  offered  to  prove  that  the  plain- 
tiff agreed  that,  if  the  town  would  put  in  certain  tiling 
from  the  end  of  the  culvert  to  a  point  near  his  dwelling,  he 
would  take  that  in  consideration  of  all  damages,  was  mayor 
of  the  town  when  the  grade  was  changed,  another  was  a 
councilman,  and  a  third  the  civil  engineer  who  changed 
the  grade;  and  if  defendant  had  been  allowed  to  show,  as 
we  think  he  had  a  right  to  do,  that  the  plaintiff  agreed  in 
consideration  of  said  sewer  being  put  down  as  indicated 
by  him,  which  was  really  done,  he  would  claim  no  damage, 
the  result  of  the  case  might  have  been  quite  different. 
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The  plaintiff  asks  the  court  to  instruct  the  jury  that 
"the  opinions  of  witnesses  as  to  the  value  of  property  be- 
fore and  after  a  change  in  the  street  grade  are  admissible 
in  evidence  in  actions  against  municipal  corporations  for 
damages  flowing  from  such  change;  and  the  jury,  in  con- 
sidering such  opinions,  should  also  consider  the  personal 
interests  and  prejudices  of  the  witnesses,  the  facts  and  cir- 
cumstances upon  which  they  base  their  opinion,  in  order 
that  the  jury  may  determine  for  themselves  whether  or  not 
the  conclusions  and  the  opinions  of  the  witnesses  are  cor- 
rect." This  instruction  should  have  been  rejected,  be- 
cause it  assumes  that  the  witnesses  referred  to  have  per- 
sonal interests  and  prejudices,  which  assumption  is  not 
supported  by  the  testimony. 

The  defendant,  by  its  counsel,  asked  the  court  to  in- 
struct the  jury  that  the  general  benefits  arising  from  an  im- 
provement like  the  one  mentioned, — the  grading  and  pav- 
ing of  a  public  poad  or  street, — is  that  benefit  every  one 
may  enjoy, — ^the  right  to  use  or  pa«s  over  the  same, — ^and 
the  enhancement  in  value  along  and  near  such  imivrove- 
ment  is  to  be  considered  as  a  special  benefit  to  the  owners 
of  said  property.  This  instruction  the  court  refused  to  give, 
— why,  does  not  appear.  It  accords  with  the  ruling  in  the 
case  of  Blair  w.CUy  of  Charleston,  43  W.  Va,  62,  (26  S.  E. 
341),  in  which  it  was  held :  "The  question  is  one  of  damage, 
less  special,  but  not  less  general,  benefit;"  so  that,  in  order 
that  the  jury  might  properly  consider  the  question  of  dam- 
age to  this  property,  it  was  proper  that  the  court  should  in- 
struct them  as  to  the  difference  between  general  and  special 
benefits,  and  the  instruction  should  have  been  given. 

The  court  also  erred  in  allowing  the  witness  Fourtney 
to  fix  the  damage  to  the  plaintiff's  property  by  reason  of 
the  change  of  grade  at  one  thousand  dollars,  based  on  the 
use  of  said  property  for  a  particular  purpose,  when  the 
-true  rule  of  ascertaining  the  damage  in  a  case  of  this  char- 
acter is  stated  in  Blair  v.  City  of  Charleston,  supra. 

My  conclusion  is  that  the  circuit  court  erred  to  the 
prejudice  of  the  defendant  in  the  rulings  above  indicated. 
The  judgment  complained  of  is  reversed,  the  verdict  set 
iiside,  an'd:  a  new  trial  awarded. 

Reversed, 
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CHARLESTON. 


State  v.  Low  et  al. 

Submitted  February  4,  1899— Decided  April  15,  1899. 

1.  Taxation —  Valuation. 

The  object  of  the  State  is  to  collect  from  every  one  who  claims 
title  to  land  the  taxes  thereon,  at  a  fair  cash  valuation,     (p.  458). 

2.  Taxation — Payment, 

Where  there  is  privity  of  title,  one  payment  of  taxes  is  suJ9i- 
cient  and  full  satisfaction,  whether  the  land  is  charged  as  a  whole 
in  the  name  of  one,  or  the  various  interests  separated  and  charged 
to  the  respective  owners,  dividing  the  valuation  equitably  be- 
tween or  among  them  as  provided  in  section  25,  chapter  29,  Code, 
(p.  458). 

3.  Taxation — Oil  and  Gas — Forfeiture — Non-entry. 

Where  a  grantor  conveys  the  gas  and  oil  in  a  tract  of  land,  and 
the  assessor  fails  to  charge  the  interest  so  conveyed  on  the  land 
book  in  the  name  of  the  grantee,  for  taxation,  with  its  equitable 
proportion  of  the  valuation  of  the  land  of  which  it  is  a  part,  as 
provided  by  said  section  25,  and  the  land  remains  charged  as  a 
whole  to  the  grantor  at  the  full  valuation,  and  he  keeps  the  taxes 
paid  thereon,  there  can  be  no  forfeiture  of  such  gas  and  oil  in- 
terest for  non-entry  for  five  years  in  the  name  of  the  grantee, 
(p.  458). 

Appeal  from  Circuit  Court,  Doddridgfe  County. 
Bill  by  the  State  against  A.  H.  Low  and  others.     Judg- 
ment for  plaintiff.     Defendants  appeal. 

Reversed, 

Edwin  Maxwell  and  Millard  F.  Snyder,  for  appellants. 
Ramsey  &  Ireland  and  M.  H.  Willis  for  appellee. 

McWhortkr,  Judge: 

On  the  7th  day  of  February,  1898,  the  State  of  West 
Virginia  filed  her  bill  in  the  circuit  court  of  Doddridge 
County  for  the  purpose  of  selling  for  the  benefit  of  the 
school  fund  various  tracts  and  parcels  of  land,  and  gas  and 
oil  interests  in  other  tracts,  as  set  out  and  described  in 
the  bill ;  alleging  that  certain  of  said  lands  are  liable  to  sale 
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as  waste  and  unappropriateid.,  and  others  were  forfeited 
for  the  nonpayment  of  the  taxes  thereon  for  the  years  men- 
tioned, and  certain  estates  or  interests  in    lands   of   said 
county  of  Dodridge  had  not  been  charged  with  the  taxes 
thereon  upon  the  land  books  of  said  county  for  the  five 
consecutive  years  of  1892,  1893,  1894,  1895,  and  1896,  and 
were  therefore  forfeited  to  the  State  bv  reason  of  the  own- 
ers    not    having    been  assessed  and  charged  on  the  land 
books  of  said  countv  with  the  taxes  thereon  for  the  said 
five  successive  years,  and  that  the  State  bad  become  the 
owner  thereof,  and  the  same  were  liable  to  sale  for  the  ben- 
efit of  the  school  fund,  and  praying  that  the  parties  named 
in  the  caption  be  made  defendants  and  required  to  answer, 
and  that  the  cause  be  I'eferred  to  a  commisisioner  of  the 
court,  to  ascertain  and  report  what  of  the  said  tracts  of 
land,  interests,  and  estates  were  liable  to  sale  for  the  bene- 
fit of  the  school  fund,  and  what  were  liable  to  be  redeemed, 
and  who  might  of  right  redeem  the  same,  etc.    The  defend- 
ants, A.  H.  Low,  S.  B.  Hughes,  L.  E.  Mallory,  O.  H.  Rath- 
bone,  M.  C.  Treat,  John  A.  Nichol,  and  others,  demurred 
to  the  bill;  and  the  said  six  named  defendants  tendered 
their  joint  answer,  which  was  filed,  and  to  which  plaintiff 
replied  generally.    The  answer  alleges,  as  to  their  interests 
in  certain  oil  and    gas,    conditional    grants,    or    options 
claimed  to  be  forfeited  for  nonentry  for  the  years  alleged: 
That  in  the  year  1891  respondent  A.  H.  Low  obtained  ia 
number  of  conditional  grants  for  oil  and  gas  in  said  Dod- 
dridge County  (and  gives  a  list  of  them).    That  said  Low, 
by  assignments,  conveyed  three-sixths  of  his  interest  to  and 
in  said  grants  to  respondents  Rathbone,  Treat,  and  Mal- 
lory, and  two-sixths  thereof  to  S.  B.  Hughes,  and  that  S. 
B.  Hughes  assigned  his  interest  to  John  A.  Nichol.    That 
none  of  said  options  have  been  closed,  or  the  final  amounts 
paid,  except  the  one  ti*act  of  42  acres  owned  by  Dora  V. 
and  M.  F.  Green,  November  5,  1892;  Peter  Ash,  111  acres, 
January  13,  1894;  Mildred  J.  and  M.  J.  Ash,  64  acres,  July 
12,  1894.    That  all  of  said  tracts  of  land  on  which  these 
conditional  grants  were  given  were  assessed  atid'  valued 
at  the  last  reassessment  of  real  estate  in  the  State,  as  pro- 
vidt^d  by  law.    That  the  land  was  valued,  including  all  the 
oil  and  gas  and  other  mineral.    That  said  tracts  of  land 
still  had  the  same  valuation,  and  were  so  charged  on  the 
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land  books  of  said  county  in  the  name  of  said  owners  who 
gave  the  grant,  or  their  vendees,  and  were  so  charged  for 
all  of  said  years  1892,  1893,  1894,  1895,  and  1896,  for  which 
they  were  claimed  to  be  forfeited,  and  the  taxes  thereon 
fully  paid.  That  the  assessor  of  Doddridge  County  never 
asseseed  said  gas  and  oil  interests  on  any  of  their  tracts 
separately  to  respondents,  except  the  three  tracts  men- 
tioned, on  which  the  optioiis  were  closed,  and  that  the 
respondents  were  informed  that  they  had  no  right  or  power 
to  have  the  same  done,  and  could  not  do  so  if  they  desired, 
and  that  the  apportionment  between  the  owner  of  the  land 
surface  and  the  owner  of  the  oil  and  gas  could  be  done  only 
by  the  assessor.  They  further  allege  that  the  owners  of 
the  said  tracts  of  land  who  gave  the  conditional  grants 
thereon,  and  each  of  them,  and  their  vendees,  had  paid  all 
the  taxes  thereon  for  the  years  1892,1893,  1894,  1895,  and 
1896,  including  the  whole  value  of  the  land,  surface,  miner- 
al, coal,  oil,  gas,  timber,  etc.;  that  the  State  had  received 
all  her  taxes  on  said  lands,  and  each  tract  thereof,  for  the 
full  value,  including  oil  and  gas  interests  from  the  owners 
of  the  land,  and  even  if  these  conditional  grants  were  tax- 
able, which  they  deny,  tliere  was  and  could  be  no  forfeit- 
ure as  long  as  the  taxes  had  been  paid,  either  by  the  own- 
ers, or  the  owners  of  the  conditiooial  grants;  that  the  con- 
ditional grants  are  not  taxable,  or  the  subjects  of  taxa- 
tion, and  they  deny  the  forfeiture,  or  that  they  had  been 
off  the  land  books  for  the  said  years;  that  it  is  true  they 
had  not  been  on  the  land  books,  in  the  names  of  respond-- 
ents,  for  said  years,  but  they  were  on  the  said  books  in 
the  names  of  the  owners  of  the  lands,  and  the  taxes  paid 
on  each  and  every  parcel  and  tract  of  said  land,  and  the 
oil  and  gas  thereon;  that  said  oil  and  gas  conditional 
grants  or  options  are  not  real  estate  until  closed,  and  can- 
not be  subjects  of  taxation  until  closed,  and  none  except 
those  which  have  been  closed  are  subjects  of  taxation  un- 
der the  laws;  that  the  interests  claimed  and  owned  by  re- 
spondents on  all  except  those  that  have  been  closed  are 
held  under  agreements,  all  of  which  are  similar,  and  all 
identical  in  form  with  the  one  made  by  James  M.  and  W. 
F.  Squires  on  80  acres  of  land  in  Central  District,  a  copy 
whereof  is  filed  with  the  answer,  marked  "YY,"  and  is  in 
the  words  and  figures  following:    "In  consideration  of  the 
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sum  of  eight  (f  8.00)  dollars,  the  receipt  of  which  is  hereby 
acknowledged,  James  M.  Squires  and  William  F.  Squires, 
of  Doddridge  County,  West  Virginia,  grantors,  have 
granted  and  conveyed,  and  do  hereby  convey,  subject  to  the 
following  conditions,  unto  A.  H.  Low,  of  Toledo,  Ohio, 
grantee,  all  the  oil  amd  gaa  in  and  underlying  the  follow- 
ing described  premises,  to  wit:  That  piece  or  parcel  of 
land  in  the  district  of  Central,  county  of  Doddridge,  and 
State  of  Weet  Virginia,  boiindied  or  adjoined  by  the  lands 
of  the  said  grantee,  D.  F.  Hudkins,  and  S.  Smith,  being  all 
of  the  home  farm,  on  which  said  grantors  now  reside,  con- 
taining eighty  (80)  acres,  be  the  same  more  or  less.  This 
grant  is  subject,  nevertheless^  to  any  rights  now  existing 
to  the  lessee  by  virtue  of  the  lease  heretofore  given  on  said 
land  for  oil  and  gas;  but  if  said  lease  has  expired  or  be- 
come vodd,  or  shall  hereinafter  expire  or  become  void,  or 
if  no  such  lea-se  ever  existed,  said  grantee  shall  have,  and 
is  hereby  granted,  all  the  righte  and  privilege®  of  drilling 
and  operating  on  said  land  to  produce,  store,  and  remove 
the  said  oil  and  gas  necessary,  and  usually  granted  to  the 
lessee  in  an  oil  and  gas  lease.  This  grant  and  convey- 
ance is  made  on  condition  that  said  grantee  does,  within 
ninety  days  after  a  well  shall  have  been  drilled  on  said 
land  to  the  usual  depth  for  oil  and  gas,  and  been  properly 
completed,  tubed,  and  tested  for  oil,  pay  unto  the  said 
grantors  the  sum  of  (J800.00)  eight  hundred  dollars.  If 
the  said  grantee  shall  (as  he  may  do  at  his  option)  omit  to 
pay  the  said  sum  of  eight  hundred  dollars  within  the 
time  aforesaid),  then  this  grant  shall  become  as  absolutely 
null  and  void  as  though  it  had  never  been  made,  and  said 
grantor  shall  retain  the  sum  first  above  mentioned  as  full 
liquidated  damages.  Depositing  said  sum  of  |800.00  in 
a  bank  at  Clarksburg,  West  Virginia,  to  the  credit  of  said 
grantor,  shall  be  equivalent  to  payment  of  the  same  to, 
and  its  acceptance  by  said  grantor.  It  is  expressly  agreed 
that  if  said  lease  is  and  remains  in  force,  and  the  said 
grantee  pays  the  said  |800.00,  he  shall  thereafter  be  en- 
titled to  all  the  royalty  and  money  arising  therefrom,  but 
not  before  said  sum  is  paid.  This  grant  shall  expire  ten 
(10)  years  from  this  date,  if  no  well  shall  have  been  drilled 
on  said  land  by  that  time,  unlejss  the  said  sum  of  |800.00 
shall  be  paid  without  the  well  being  drilled.    This  grant, 
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and  the  conditioDS,  terms,  and  provisions  thereof,  shall 
apply  and  extend  to  the  said  grantor  and  grantee,  their 
heirs,  executors,  administrators,  and  assigns.  In  witness 
whereof,  we  have  hereunto  set  our  hands  and  seals  this 
29th  day  of  April,  A.  D.  1891.  J.  M.  Squires.  (Seal.) 
William  F.  Squires.  (Seal.)  A.  H.  Lowe.  (Seal.)  W.  P. 
Moon,  Witness,'' — and  duly  acknowledged. 

An  agreed  statement  of  facts,  signed  by  the  attorneys 
of  the  respective  parties,  was  filed  in  the  cause,  which 
statement,  as  far  as  it  affects  the  questions  involved  in  the 
appeal  in  this  cause,  is  as  follows:  "Witnesseth,  that  the 
said  Ramsey  and  Ireland,  attorneys,  and  the  said  Snider, 
attorney,  agree  upon  the  following  facts  in  said 
cause:  The  land  on  which  the  grants  were  given  wherein 
the  oil  and  gas  interests  are  claimed  to  be  forfeited,  as  set 
up  in  said  bill,  was  valued  at  the  last  valuation  or  reassess- 
ment .of  real  estate  in  West  Virginia  as  the  land  has  al 
ways  been  assessed  for  taxation,  and  was  placed  on  the 
land  books  of  said  county  in  the  year  1892  at  that  valua- 
tion, and  has  continued  on  the  land  books  for  the  years 
1892,  1893,  1894,  1895,  and  1896  at  the  same  valuation, 
and  that  the  taxes  thereon,  as  so  assessed,  h&ve  all  been 
paid  for  said  years  by  said  persons  who  owned  the  lands 
and  gave  the  grants,  or  their  vendees,  and  that  said  grants, 
or  the  interests  therein,  except  those  which  have  been 
closed  by  the  payment  of  the  final  amount,  have  never  been 
placed  on  the  land  books  in  the  name  of  A.  H.  Lowe  and 
his  assigns  for  taxable  purposes,  and  that  they  have  paid 
no  taxes  on  the  same  for  said  years,  and  that  all  of  said 
grants  are  similar  in  form,  and,  so  far  as  it  affects  this 
question  of  taxatiooi,  identical  with  the  copy  filed  with  the 
answer  of  A.  H.  Low  et  al.  marked  ^Exhibit  YY.' " 

On  the  26th  of  July,  1898,  the  cause  was  heard,  the  de- 
murrer of  A.  H.  Low  and  others  to  the  bill  was  over- 
ruled, and  the  court  held,  and  so  decreed,  that  said  oil  and 
gas  interests  and  estates  in  the  bill  mentioned  were  for- 
feited to  the  State,  and  liable  to  .sale  for  the  benefit  of  the 
school  fund,  subject  to  the  conditions  and  requirements 
contained  in  the  grants  of  said  estates,  and  decreed  that 
the  commissioner  of  school  lands  proceed  to  sell  the  same 
at  public  auction  for  cash,  from  which  decree  the  said  de- 
fendants A.  H.  Low,  John  A.  Nichol,  L.  E.  Mallory,  C.  H. 
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Rathbone,  and  M.  C.  Treat  appealed.  It  is  contended  by 
appellants  that  their  interests  are  not  of  such  a  charac- 
ter as  to  be  siibjeots  of  taxation. 

Two  questions  arise  in  this  case:  First.  Did  the  ai)- 
pellants  have  such  interest  in  the  land  as  could  properly 
be  taxed  on  the  assessor's  land  books  as  real  estate,  sepa- 
rately from  the  interests  of  the  vendors?  And,  second, 
if  they  had  such  interest,  did  their  failure  to  have  it  placed 
on  the  land  books,  and  charged  with  taxes  thereon  in  their 
name,  for  the  years  1892  to  1896,  both  inclusive,  as  alleged 
in  the  bill,  work  a  forfeiture  of  their  title,  notwithstanding 
the  same  wajs  carried  on  said  books  for  the  same  years, 
and  the  taxes  paid  thereon  in  the  names  of  their  grantors? 
In  other  words,  was  the  payment  of  the  taxes  on  the  lands 
for  said  years  by  their  vendors,  at  the  full  valuation 
placed  upon  said  lands  by  the  assessment  of  1891, 
which  included  all  gas,  oil,  minerals,  and  everything  that 
went  to  make  up  the  real  estate,  complete  and  full  satis- 
faction of  all  taxes  thereon  to  which  the  State  was  en- 
titled? To  ascertain  what  estate,  if  any,  appellants  are  en- 
titled to,  it  is  necessary  to  take  the  whole  contract  to- 
gether. As  has  been  said,  "it  must  be  taken  by  the  four 
corners,"  and  examined  altogether,  to  get  at  the  meaning 
of  it.  It  starts  out  with,  the  **grantors  have  granted  and 
conveyed,  and  do  hereby  convey,  subject  to  the  following 
conditions";  then  proceeds  to  make  such  conditions  that, 
while  the  gnintee  has  the  right,  as  appellee  says  in  one 
of  his  briefs,  **to  take  possession  of  the  farm,  punch  it  full 
of  holes,  and  search  and  explore  for  oil,  the  farmer  will 
not  be  heard  to  complain  until  ninety  days  have  passed 
without  the  imynient  being  made."  It  is  clearly  a  pres 
ent  grant,  with  the  right  to  the  grantee  to  take  possession 
and  drill  and  work  upon  said  land;  and  in  the  second  par- 
ugrai)h  the  grantee  is  '^granted  all  the  rights  and  privi- 
leges of  drilling  and  operating  on  said  land,  to  produce, 
store  and  remove  the  said  oil  and  gas,  nectary  and  usu- 
ally granted  to  the  lessee  in  an  oil  and  gas  lease."  So  that, 
in  any  event,  the  grantee  has  ninety  days  after  a  well  has 
been  properly  completed,  tubed,  and  tested  for  oil  in  which 
to  pay  the  eight  hundred  dollars,  in  all  of  which  time  he 
may  produce,  store,  and  remove  the  said  oil  and  gas  before 
the  payment,  so  far  as  the  provisions  of  said  contract  are 
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coDcerned.  ^*If  the  act  or  conditign  required  does  not  nec- 
essarily precede  the  vesting  of  the  estate,  but  may  accom- 
pany or  follow  it,  and  if  the  act  may  as  well  be  done 
after  as  before  the  vesting  of  the  estate,  or  if,  from  the 
nature  of  the  act  to  be  performed,  and  the  time  required 
for  its  performance,  it  is  evidently  the  intention  of  the 
parties  that  the  estate  shall  vest,  and  the  grantee  perform 
the  act  after  taking  possession,  then  the  condition  is  sub- 
sequent. 6  Am.  &  Eng.  Enc.  Law,  901,  and  caises  there 
cited.  "The  fee  passes  by  a  deed  upon  a  condition  subse- 
quent in  the  same  manner  and  to  the  same  extent  as  if  the 
condition  did  not  exist  subject  to  the  contingency  of  being 
defeated  as  provided  in  the  condition."  2  Desty  on  Deeds, 
section  959.  In  the  case  at  bar  we  have  a  grant  in  fee» 
liable  to  be  defeated  by  the  failure  to  pay  the  eight  hun- 
dred dollars  within  the  ten  years.  In  Bank  v.  Stark^  lOG 
Cal.  202,  (39  Pac.  531,)  it  is  held  that:  "A  homestead  is 
abandoned  by  a  deed  of  grant,  executed  by  the  husband 
and  wife,  purporting  to  convey  the  land  in  praesenti  to 
the  grantee,  and  to  his  heirs  and  assigns,  upon  the  expre.ss 
condition  that  the  party  of  the  second  part  shall  make  cer- 
tain specified  payments  to  the  children  of  the  grantees, 
and  that  when  the  party  of  the  second  part,  or  his  heirs 
or  assigns,  shall  have  performed  such  conditions,  the  legal 
title  to  the  premises  shall  vest  in  him  absolutely;  and  such 
deed  vests  the  title  in  the  grantee  upon  condition  subse- 
quent, and  the  title  is  not  affected  by  the  reservation  to  the 
grantors  of  the  right  to  live  in  and  occupy  the  house  on  the 
premises,  and  to  be  supported  and  clothed  out  of  the  year- 
ly proceeds  of  the  premises  so  long  as  they  should  live." 
The  last  clause  of  the  contract  in  the  case  at  bar,  which 
l>rovideis,  "This  gi'^ant,  and  the  conditions,  terms,  and  pro- 
visions thereof,  shall  apply  and  extend  to  the  said  grantor 
and  grantee,  their  heins,  executors,  administrators,  and 
assigns,"  indicates  clearly  that  the  parties  intended  that 
some  title  should  vest  in  the  grantee  at  once,  which  he 
could  assign,  or  which  would  descend  to  his  heirs,  and  that 
on  the  performance  of  the  conditions  it  should  be  com- 
plete. ^'Whether  a  covenant  is  to  be  deemed  precedent  or 
subsequent  depends  upon  the  inten1;ion  of  the  parties,  as 
shown  by  the  instrument,  and  not  upon  the  use  of  any  par- 
ticular set  of  technical  words."     2  Devi.  Deeds,  section 
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058.  And  the  fourth  clause  makes  clear  the  nature  of  the 
conditions  as  a  condition  subsequent:  "If  the  grantee 
shall,  as  he  may  do  at  his  option,  omit  to  pay  the  said  sum 
of  $800,  within  the  time  aforesaid,"  then  the  grant  should 
become  absolutely  null  and  void.  I  conclude  therefrom 
that  the  grant  conveys  a  defeasible  title  in  fee  to  the  gas 
and  oil,  which  should,  under  section  25,  chapter  29„  Code» 
by  the  assessor  have  been  placed  upon  the  land  books, 
and  charged  with  taxes  thereon  in  the  name  of  the 
grantee,  and  the  assessment  divided  between  the  parties, 
grantor  and  grantee,  equitably.  This  not  having  been 
done,  was  the  payment  of  taxes  by  the  grantor  after  the 
conveyance,  on  the  whole  property,  sufficient  to  prevent  a 
forfeiture  of  the  interest  so  conveyed  for  nonentry  on  the 
land  books  for  purposes  of  taxation?  According  to  the 
agreed  facts  in  the  cause,  the  whole  property  was  continued 
on  the  books  in  the  name  of  the  grantor,  and  not  divided 
between  the  holders  as  provided  for  in  said  section  25, 
chapter  29,  and  the  taxes  on  the  whole  regularly  paid  by 
the  grantor  for  all  the  years  1892  to  1896,  inclusive, — the 
years  in  which  the  said  interests  were  left  off  the  books. 
It  has  been  frequently  held  in  this  State,  and  seems  to 
be  well  settled,  that  the  payment  of  taxes  by  one  party, 
either  the  vendor  or  vendee,  when  that  relation  exists  be- 
tween them,  neither  asserting  an  independent  or  hostile 
title  to  the  other,  is  a  full  satisfaction  of  the  taxes  legally 
chargeable  upon  the  land,  and  the  State  could  have  no 
further  claim  for  taxes  against  the  land  under  the  title 
thus  held  in  privity  and  successively  by  the  vendor  and 
vendee.  Simpson  v.  Edmiston,  23  W.  Va.  675.  But  in 
the  same  case  it  is  held  that:  "When  two  or  more  per- 
sons claim  the  same  land  under  adverse  titles  or  color 
of  title,  or  either  desires  to  protect  his  title  from  forfeit- 
ure, he  must  enter  the  land  on  the  assessor's  book  in  his 
name,  and  pay  the  taxes  thereon.  The  payment  of  taxes 
on  such  land  by  an  adverse  claimant  will  not  protect 
either  titles  from  forfeiture.  Each  claimant  must  enter 
the  land  and  jmy  the  taxes  on  it  in  his  own  name.'*  The 
object  of  the  government  is  to  collect  from  every  one  who 
( laims  title  to  land  the  taxes  thereon,  at  a  fair  cash  valu- 
ation. If  claimants  of  hostile  titles  would  protect  the 
titles  they  claim,  they  must  pay  the  taxes  thereon.    Where 


W.Va.]  State  v.  Low.  459 

there  is  privity  of  title,  one  payment  is  suflScient  and  full 
satisfaction,  whether  the  land  is  charged  in  the  name  of 
one  as  a  whole,  or  the  various  interests  separated"  and 
charged  to  the  respective  owners,  dividing  the  valuation 
equitably  between  or  among  them.  In  Whitham  v.  Sayres^ 
9  W.  Va.  671,  it  is  held  that  when  the  same  land  is  charged 
by  the  assessor  with  taxes  in  the  name  of  the  grantor 
and  his  grantee,  and  the  taxes  paid  by  the  grantee,  if  the 
land  is  sold  for  the  nonpayment  of  taxes  assessed)  against 
the  grantor  the  purchaser  at  such  sale  acquires  no  title; 
and  the  same  principle  is  held  in  Bradley  v.  Ezvart^  18  W. 
Va.  598.  "Payment  of  the  taxes  by  the  owner,  or  by  any 
one  entitled  to  make  it,  is  an  absolute  defeat  and  termi- 
nation of  any  statutory  power  to  sell.  The  persons  who, 
besides  the  owner,  are  entitled  to. make  payment,  are  those 
who  are  assessed  for  the  tax,  and'  any  others  whose  in- 
terests would  be  injuriously  affected  by  a  sale,  either  be- 
cause of  liens  they  may  have,  or  of  contract  relation;  and 
any  one  having  the  right  may  depute  another  to  make  N't 
for  him."  Cooley,  Tax'n,  322.  In  Sturm  v.  Flemhi'^,  26  W. 
Va.  54,  it  is  held  that:  "The  payment  of  taxes  on  land  dy 
a  purchaser  thereof  at  a  judicial  sale,  which  is  subsequent- 
ly set  aside  and  declared!  void,  will  be  treated  as  a  full 
satisfaction  of  all  the  taxes  on  said  land  for  the  time  they 
shall  have  been  so  paid;  and  the  owner  of  the  land  so 
sold  will  nol:  forfeit  his  title  thereto  by  reason  of  his  not 
having  had  the  land  assessed'  and  the  taxes  paid  thereon 
in  his  name  during  the  time  the  taxes  were  so  paid  by  such 
purchaser."  The  same  principle  is  held  in  Hall  v.  Hall^  27 
W.  Va.  468.  See,  also,  Lohrs  v.  Miller* s  L'jssee^  12  Grat. 
452.  For  the  reasons  herein  stated  the  decree  is  reversed, 
and  the  bill  dismissed,  as  to  the  appellants. 

Reversed, 
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CHARLESTON. 

Welty  v.  County  Court  of  Barbour  County. 

Submitted  February  1,  1899— Decided  April  15,  1899. 

Makdamus — Coupon  Bonds — Levy — /Railroad  Aid. 

Where  coupon  bonds  have  been  issued  by  a  district  in  a  county 
to  assist  in  the  construction  of  a  railroad,  and  the  coupons  fall- 
ing" due  in  a  certain  year  on  said  bonds  have  been  levied  for  by 
the  county  court  of  said  county,  the  holder  of  such  coupons  must 
look  to  the  sheriff  of  the  county  for  payment,  and  is  not  entitled 
by  mandamus  to  compel  a  second  levy  upon  the  people  and  prop- 
erty of  said  district  to  pay  the  interest  represented  by  such  cou- 
pons,    (p.  465.) 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  Sebastian  Welty  kg^ainst  the  county  court  of 

Barbour  County.       Judg-ment    for    plaintiff.      Defendant 

bringfs  error. 

/Reversed. 

Mklville  Peck  and  C.  M.  Murphy,  for  plaintiff  in  error. 
W.  T.  Ice,  for  defendant  in  error. 

English,  Judge: 

The  county  court  of  Barbour  County,  in  pursuance  of 
the  provisions  of  section  24,  chapter  39,  of  the  Code,  caused 
a  vote  to  be  taken  upon  the  question  as  to  whether  Valley 
district  should  subscribe  to  the  capital  stock  of  the  Grafton 
&  Greenbrier  Railroad  Company;  and,  it  appearing  from 
the  returns  of  the  election  that  more  than  three-fifths  of 
the  votes  cast  were  in  favor  of  said  subscription,  on  April 
8,  18D(],  the  county  court  authorized  and  ordered  Luther  C. 
Elliott,  who  was  apjwinted  agent  on  behalf  of  said  dis- 
trict, to  subscribe  for  twenty-five  shares  of  said  capital 
stock,  of  (the  par  value  of  one  hundred  dollars  each,  to  be 
])aid  at  such  times  and  in  such  installments  as  the  di- 
rectors of  said  company  should  prescribe  for  the  pay- 
ment of  other  stockholders  in  the  coupon  bonds  of  said 
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district,  payable  on  the  1st  of  January,  1920,  in  sums  of 
one  hundred  dollars  and  multiples  thereof,  bearing  inter 
est  at  six  per  'cent.  per  annum,  payable  annually,  au/d  re- 
deemable at  the  pleasure  of  the  court.  These  bonds  were 
prepared  at  the  expense  of  said  county,  and  executed  and 
delivered  by  the  clerk  of  said  court  to  said  railroad  com- 
pany. Sebastian  Welty,  for  value  received,  became  owner 
and  holder  of  five  interest  coupons  of  said  district,  due 
July  1,  1893,  for  thirty  dollars  each,  which  coupons,  when 
dlue  and  payable,  said  Welty  presented  to  the  sheriflf  of 
said  county,  an<i  demanded  payment,  which  was  refused. 
At  the  June  term,  1895,  of  the  Barbour  county  court,  he 
presented  -said  coupons  to  the  court,  and  demanded  pay- 
ment thereof,  and  requested  said  court  to  make  an  order 
directing  the  sheriff  to  pay  said  interest  coupons,  which 
demand  and  request  were  refused.  Thereupon  Welty  pre- 
sented his  petition  to  the  circuit  court  of  Barbour  County, 
praying  an  alternate  writ  of  mandamus  might  be  awarded 
him,  directed  to  the  county  court  of  Barbour,  returnable 
to  the  12th  of  February,  1896,  commanding  it  to  levy  a  suf- 
ficient tax  upon  the  taxable  property  within  the  limits 
of  Valley  district  to  pay  off  and  discharge  said  interest 
coupons,  together  with  the  accrued  interest  and  costs,  or 
show  cause  why  it  should  not  do  eo,  which  alternative 
writ  was  issued.  The  county  court  demurred  to  the  pe- 
tition of  the  relator,  and  bv  wav  of  return  admitted  that 
Valley  distict  of  said  county  subscribed  two  thousand 
five  hundred  dollars  to  the  capital  stock  of  the  Grafton 
&  Greenbrier  Railroad  Company,  and  caused  its  bonds  to 
be  issued  therefor,  and  with  each  bond  interest  coupons 
in  the  nature  of  an  order  on  the  treasurer  of  the  district, 
signed  by  the  president  of  the  county  "COurt,  claimed  that 
it  did  not  know  who  was  then  the  owner  of  said  coupon 
bonds,  and  demanded  full  proof  of  its  ownership,  and  the 
production  of  the  bonds  by  him,  admitted  that  the  interest 
on  said  bonds  was  to  be  paid  annually  on  the  1st  of  July, 
and  the  interest  which  plaintiff  seeks  to  recover  in  thin 
proceeding  was  due  July  1,  1893,  and  was  payable  out  of 
levy  of  June,  1892;  that  said  tax  was  collected  by  James 
A.  Williamson,  deceased,  then  sheriff  of  Barbour  County, 
and  if  plaintiff  was  the  owner  of  said  bonds,  and  did  not 
collect  the  interest  due  thereon  July  1,  1893,  he  alone  was 
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in  default,  and  should  suffer  the  loss,  if  loss  there  be;  that 
said  Grafton  &  Greenbrier  Railroad  Company  did  not 
build  and  complete  its  road  according  to  its  charter  and 
agreement,  and  so  said  bonds  are  void,  and  the  holder  took 
them  subject  to  all  equities  attaching  to  them  in  the  hands 
of  said  company;  that  the  directors  fraudulently,  and  with 
intent  to  defeat  defendant's  stock,  made  a  voluntary  gift 
of  one  hundred  and  sixteen  thousand  dollars  of  stock  in 
said  company  to  the  Baltimore  &  Ohio  Railroad  Com- 
pany, thereby  rendering  said  Valley  district  stock  worth- 
less, and  preventing  it  from  ever  paying  a  cent  of  dividend, 
and  for  this  said  bonds  are  void  and  interest  not  collect- 
ible, and  defendant  was  informed  that  said  railroad  com- 
pany forfeited  its  charter,  and  for  that  reason  said  bonds 
are  void.  On  February  26,  1897,  an  order  was  entered 
overruling  the  motion  of  the  defendant  to  quash  the  al- 
ternative writ,  and  thereupon  the  plaintiff  demurred  to 
the  return  of  the  defendant  to  the  alternative  writ  of  w^w- 
damuSy  which  demurrer  was  sustained  as  to  all  the  alle- 
gations of  said  return,  except  as  follows:  "Defendant 
says  that  said  Grafton  &  Greenbrier  Railroad  Company 
did  not  build  and  complete  its  said  road  according  to  its 
charter  and  agreement,  and  so  the  said  bonds  are  void, 
and  the  holder  of  them  took  them,  as  he  is  informed,  subject 
to  all  the  equities  attaching  to  them  in  the  hands  of  said 
company," — also  the  allegation  which  reads  as  follows: 
'^Defendant  is  informed  that  said  Grafton  &  Greenbrier 
R.  R.  Co.  forfeited  its  charter,  and  for  that  reason  ©aid 
bonds  are  void."  On  November  12,  1897,  the  question  of 
law  and  fact  upon  the  issues  joined  were  submitted  to 
the  court,  and  a  writ  of  peremptory  mandamus,  was  award- 
ed against  the  defendant,  requiring  it  forthwith  to  levy 
upon  the  taxable  properly,  real  and  personal,  of  the  tax- 
I»ayers  in  Valley  district,  Barbour  County,  for  a  sum  suf- 
liciont  to  pay  the  relator  the  sum  of  one  hundred  and 
oighty-nine  dollars  and  twenty-two  and  one-half  cents,  the 
aggregate  of  the  debt  set  forth  in  said  petition,  with 
interest  from  November  10,  1897;  and  from  this  judgment 
this  writ  of  error  was  obtained. 

It  is  claimed  the  court  erred  in  overruling  defend- 
ant's motion  to  quash  the  alternative  writ  of  7nandamus, 
because  that  writ  does  not  show  that  the  plaintiff  presented 
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«aid  coupons  at  the  bank  or  to  the  sheriff  for  payment 
after  they  had  become  due  and  docfi  not  show  that  they 
were  ever  presented  at  the  bank  where  they  are  payable, 
simply  reciting  that  the  sheriffs  of  said  county  have  refused 
to  pay  >the  same.  Now,  the  relator  in  his  petition  states 
that  when  said  coupons  became  due  he  presented  them 
for  payment  to  James  A.  Williamson,  then  sheriff  of  Bar- 
bour, who  refused  to  pay  them,  and  he  afterwards  pre- 
sented them  to  T.  T.  Elliott,  then  sheriff  of  said  county, 
who  in  like  manner  refused  payment  thereof,  each  sheriff 
claiming  that  he  diid  not  have  to  pay  them,  and  was  not 
authorized  to  do  so.     While  it  is  true  that  in  Fisher  v.  i 

City  of  Charleston,  17  W.  Va.  628,  it  is  held  that  the  i>e- 
tition  and  rule  constitute  no  part  of  the  pleadings  in  cases 
of  mandamus,  (and  to  these  the  strict  rules  olf  pleading 
are  not  applied,  it  being  in  all  cases  sufficient  for  the 
petition  to  set  forth  9l prima  facie,  case),  yet,  when  it  is 
claimed  that  the  relator  does  not  show  that  he  presented 
these  coupons  to  the  sheriff  for  payment  after  they  be- 
came due,  the  allegations  of  the  petition  may  be  resorted 
to  for  the  purpose  of  showing  the  relator  has  n^ade  a 
prima  facie  case,  such  as  would  entitle  him  to  the  alter- 
native writ. 

As  to  the  point  raised  in  reference  to  the  failure  to 
present  said  coupons  at  the  bank  for  payment,  Daniels 
on  Negotiable  Instruments  (volume  2,  section  1507)  says: 
"The  degree  of  diligence  to  be  exercised  by  the  hoMter  of  a 
coupon  in  presenting  it  for  payment  is  to  be  ascertained 
by  reference  to  the  relation  of  the  parties  liable  upon  it. 
It  is  due  and  payable  on  the  very  day  fixed  for  the  pay- 
ment of  interest  on  the  bond,  and,  like  a  promissory  note, 
l>ayable  on  a  day  certain,  it  need  not  be  demanded,  as 
against  the  maker,  on  thJat  day  to  preserve  his  liability, 
and,  though  in  the  form  of  a  draft  on  a  bank,  neither  de- 
mand nor  notice  is  necessary  to  charge  the  drawer." 
Arents  v.  Com,,  18  Grat.,  773.  The  defendant  in  ilts 
return  to  the  alternative  writ  of  mandamus,  claims  that 
said  Grafton  &  Greenbrier  Railroad  ddd  not  build  and  com- 
plete its  road  according  to  its  charter  and  agreement, 
and  so  the  bonds  are  void,  and  that  the  holders  of  them 
took  them  subject  to  all  the  equities  attaching  to  them 
in  the  hands  of  the  company.     It  does  not  appear,  Jiow- 
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ever,  that  the  completion  of  the  road  was  a  condition 
precedent  to  the  issuance  of  the  bonds.  In  the  ca«e  of 
Neale  v.  Wood  Co.  CL,  iW  W.  Ya.  104,  (27  S.  E.  376),  it  was 
held:  "This  is  not  a  question  between  the  holders  of 
bonds  and  the  district,  but  one  between  the  original  parties, 
— the  district  and  company."  It  is  claimed  that  the 
court  erred  in  not  requiring  proof  of  the  ownership  of 
the  coupo-ns  sued  on,  but  the  relator  distinctly  alleges  that 
for  value  received  he  became  the  owner  and  holder  of  said 
coupons,  and  still  held  them,  which  allegation  is  nowhere 
denied,  and  which  fact  is  set  forth  in  the  alternative  writ 
which  was  demurred  to  bv  the  defendant,  and  the  facts 
therein  stated  therebj'  admitted  and  the  necessity  of  proof 
dispensed  with. 

Counsel  for  the  api)ellant  Insists  that  the  relator, 
having  a  good  and  sufficient  order  (in  the  coupons)  on  the 
treasurer  of  Valley  district  for  the  money,  must  look  to 
the  treasui-er  ,and  not  to  the  county  court,  and  relies  on 
Ratliffs.  County  Court  33  W.  Va.  94,  (10  8.  E.  28),  which 
only  holds  that  an  action  oi assumpsit^  will  not  lie  a^^ainst 
a  county  court  upon  an  order  issued  by  a  county  court 
upon  the  sheriff  of  a  county  in  favor  of  the  owner  of  such 
order;  also  Ratliffe  v.  Wayne  Co.  Ct.,  36  W.  Va.  202,  (14  S. 
E.  1004),  in  both  of  which  cases,  the  plaintiff  had  an  order 
for  his  claim.  These  coupons  can  in  no  sense  be  consid- 
ered county  orders.  They  are  merely  promissory  notes, 
signed  by  the  president,  and  countersigned  by  the  clerk  of 
the  county  court,  contracting  tJiat  the  district  of  Valley, 
in  the  county  of  Barbour,  will  pay  to  bearer  so  much. 
Section  37  chapter  39  of  the  Code  prescribes  the  form 
of  a  county  order,  which  is  required  to  be  drawn  directly 
on  the  sheriff,  and  states  on  the  face  that  it  is  allowed  by 
special  appropriation.  It  is  true,  under  section  36  of  that 
chapter,  a  special  appropriation  is  not  necessary  for  the 
payment  of  an  installment  of  interest,  and  the  president 
and  clerk  of  such  court,  without  such  special  order  or 
appropriation,  may  make  and  deliver  to  the  person  entitled 
thereto  an  order  for  such  sum  on  the  county  treasurer.  Still 
the  sheriff  is  not  warranted  in  payilig  it,  in  the  absence 
of  such  order. 

It  is,  however,  insisted  that  a  levy  had  already  been 
made  for  this  interest,  and  for  that  reason  the  court  erred 
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in  directing  a  levy  to  pay  the  same.  Which  point  1  con- 
sider well  taken,  for  the  reason  that  two  levies  should 
not  be  made  upon  the  same  district  to  pay  this  interest. 
If  it  has  once  been  provided  for,  the  holder  of  the  coupons 
should  look  to  the  sheriff  for  payment;  and,  while  I  am 
of  opinion  that,  under  section  36,  chapter  39,  Code,  the 
sheriff  would  not  be  warranted  in  paying  a  coupon  issued 
for  interest,  although  signed  by  the  president  and  counter- 
signed by  the  clerk  of  the  county  court,  without  an  order 
signed  by  such  president  and  countersigned  by  such 
clerk,  yet  it  does  not  appear  that  the  relator  demanded  any 
such  order  from  the  president  and  clerk  of  the  county 
court  of  said  county;  and,  being  further  of  the  opinion 
that  the  relator  had  no  right  to  a  second  levy  upon  the 
persons  and  property  of  Valley  district  in  said  county  for 
said  interest,  the  alternative  writ  of  7nandamus^  should 
have  been  quashed.  The  judgment  complained  of  is  there- 
fore reversed,  and  the  petition  dismissed. 

Brannon,  Judge; 

I  regard  the  coupons  signed  by  the  president  and  clerk  as  pay- 
able without  any  further  order  from  them.  Such  coupons  are  vouchers.. 
Such  further  order  is  only  necessary  in  case  of  salaries,  where  the 
sheriff  has  no  other  voucher. 

Reversed. 
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CHARLESTON. 

Wilson  et  al.  v.  Carrico  et  aL 

Submitted  February  1,  1899— Decided  April  15,  1899. 

Attachment — Reference — Consolidation  of  Causes — Error, 

An  attachment  creditor  has  his  suit  referred  to  a  commissioner, 
to  ascertain  the  real  estate  of  the  attachment  debtor,  and  the  liens 
ag'ainst  the  same,  without  first  making*  the  known  lien  creditors 
and  the  trustee  holding-  the  legal  title  parties  thereto.  On  the 
coming  in  of  the  commissioner's  report  the  court  consolidates  such 
attachment  suit  with  another  suit,  therein  pending  for  the  pur- 
pose of  subjecting  the  debtor's  real  estate  to  the  payment  of  the 
liens  thereon,  in  which  there  had  been  no  reference,  and  then, 
over  the  objection  of  the  parties  plaintiff  and  defendant  to  the  lat- 
ter suit,  proceeds  to  render  a  final  decree  on  such  commissioner's 
report  as  to  both  causes.     This  is  manifest  error,     (p.  467). 

Appeal  from  Circuit  Court,  Tucker  County. 
Suit  by  O.  S.  Wilson  &  Bro.  ag'ainet  J.  S.  Carrico  and 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed, 

C.  O.  Strieby  and  J.  P.  Scott,  for  appellants. 

Cunningham  &  Stallings  and  W.  H.   Kelley,  for  ap- 
pellees. 

Dent,  President: 

For  March  rules,  1897,  of  the  circuit  court  of  Tucker, 
O.  S.  Wilson  &  Bro.  brought  a  general  lien  creditors'  suit 
against  J.  S.  Carrico  and  others  to  ascertain  the  real  es- 
tate of  defendant  Carrico,  and  subject  it  to  the  payment 
of  the  liens  thereon.  At  April  rules  the  bill  was  filed. 
At  June  term,  1807,  said  cause  was  ready  on  the  docket  for 
hearing.  About  the  same  time  Grant  Cosner  began  attach- 
ment proceedings  in  equity  against  said  J.  S.  Carrico,  sued 
out  an  attachment,  and  on  the  18th  of  March,  1897,  had  it 
levied  on  "ninety-nine  and!  one-half  acres  of  land  situated 
in  Dry  Fork  district,  and  recorded  in  the  clerk's  office  of 
Tucker  County  as  belonging  to  the  said  J.  S.  Carrico." 
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At  May  rules  he  filed  his  bill,  to  which  he  made  no  per- 
son a  party  defendant  but  J.  S.  Carrico,  in  which,  after 
setting  forth  his  own  attachment,  he  prayed  that  his  suit 
be  referred  "to  ascertain  the  lien«  upon  the  real  estate  of 
J.  S.  Carrico  so  attached";  yet  he  does  not  allege  in  his 
bill  that  there  are  any  other  liens,  or  make  such  lienors 
parties  thereto.  Notwithstanding  and  without  regard  to 
the  then  pending  suit  of  O.  S.  Wilson  &  Bro.,  the  court 
refers  the  last-mentioned  fiuit  to  a  commissioner  for  the 
purpose  of  ascertaining  the  liens  thereon  and  the  real  es- 
tate of  defendant  Carrico.  At  the  November  term  the 
commissioner  returned  his  report,  when  certain  parties 
to  the  O.  S.  Wilson  &  Bro.  suit,  made  informal  parties  to 
the  Cosner  suit  by  i)ublication  of  notice  to  lienors,  filed 
exception  thereto  for  the  reason  that  proper  parties  were 
not  made  to  said  suit  before  a  reference  was  had  herein, 
and  also  because  of  the  i>endency  of  the  Wilson  &  Bro. 
suit.  A  number  of  other  exceptions  were  taken,  which  it  is 
not  necessary  to  notice  here.  The  court  then,  to  avoid  all 
difficulty  as  to  parties,  consolidated  the  suits,  overruled 
the  exceptions  to  the  commissioner's  report,  confirmed  the 
same,  and  deci'eed  accordingly.  This  is  the  decree  ap- 
pealed from. 

This  decree  is  so  palpably  erroneous  it  is  hard  to  con- 
ceive how  the  circuit  court  cauld  be  led  into  such  an  error. 
Objection  was  made  because  the  proi)er  parties  were  not 
made  to  the  Cosner  bill  before  the  order  of  reference  was 
entered.  The  court,  to  cure  this,  consolidated  it  with  a  suit 
in  which  the  parties  were  before  the  court,  but  did  not  re- 
commit the  causes  when  consolidated.  The  parties  to  the 
Wilson  &  Bro.  suit  were  in  no  wise  bound  by  the  reference 
in  the  Cosner  suit,  and  especially  the  trustee  in  whom  was 
the  legal  title  to  at  least  part  of  the  land.  The  Cosner  suit 
after  the  consolidation,  stood  as  though  it  had  been  amend- 
ed by  bringing  in  as  new  parties  thereto  the  parties  in  the 
Wilson  ^  Bro.  suit,  and  these  new  parties  were  entitled 
to  have  the  suits  recommitted  without  regard  to  the  re- 
port of  the  commissioner  already  in.  Holt  v.  Bolt^  (decided 
at  this  term) ;  Bank  v.  Watson,  39  W.  Va.  342,  (19  S.  E.. 
341;)  McMillan  v.  Hickman,  35  W.  Va.  705,  (14  S.  E.  282;) 
Tavemter  v.  Barrett,  21  W.  Va.  656;  Woodyard  v.  Polsley, 
14  W.  Va.  211;  Bihnyerv.  Sherman^  23  W.  Va.  656;  Renick 
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V.  Ludington^  20  W.  Va.  511;  Norris  v.  Bean.  17  W.  Va. 
665;  Neely  v.  Jones^  16  W.  Va,  625.  The  wisdom  of  these 
requirements  as  to  the  necessary  parties  being  before  the 
x*ourt  prior  to  execution  to  order  of  reference  is  illatrated 
in  the  commissioner's  report  in  this  case.  In  the  first  place, 
it  says  nothing*  about  the  ninety-nine  and  one-half  acres  on 
which  the  attachment  was  levied,  but  allows  it  as  a  lien 
on  two  tracts  containing  twenty-nine  and  five-eighths  acres 
and  twenty-three  and  one-third  acres,  respectively,  which 
the  commissioner  I'eports  as  belonging  to  J.  S.  Carrico,  so 
far  as  he  has  been  able  to  ascertain.  Next  he  fails  to  ascer- 
tain the  thirty-one  and  three-eighths  acres  on  which  H  .J. 
Cooper  has  a  trust  lien  by  virtue  of  a  trust  deed  which  vests 
the  legal  title  thereof  in  L.  Hansford,  trustee,  neither  of 
whom  were  parties  to  the  Cosner  suit,  or  to  identify  the 
same  with  the  two  tracts  reported;  yet  the  court  decrees 
both  said  tracts  subject  to  such  trust  lien,  which  hardlv 
can  be  ti'ue.  The  Malinda  Carrico  deed  was  not  acknowl- 
edged or  recorded  until  some  time  subsequent  to  the  trust 
deed,  and  the  land  she  claims  may  be  subject  to  such  trust 
deed.  This  Malinda  Carrico  tract  contains  six  and  a  frac- 
tion acres,  and  was  not  deeded  to  her  by  proper  acknowl- 
edgment and  recordation  until  the  4th  of  September,  1896, 
and  is  therefore  subject  to  the  lien  of  the  judgment  of 
Johnson  &  Smith,  dated  the  30th  day  of  July,  1896;  and, 
if  she  had  notice  thereof,  it  is  also  subject  to  the  lien  of  the 
L.  D.  Lambert  judgment  dated  February  8,  1896.  This  lat- 
ter judgment  is  also  prior  to  the  trust  lien  if  the  trustee 
and  the  cestui  que  trust  had  notice  thereof.  It  is  ma>de 
eighth  in  priority,  whereas  between  it  and  the  other  judg- 
ment liens  it  should  be  first  in  priority.  Chantham  v» 
Lucas,  24  W.  Va.  231;  Anderson  v.  Nagle,  12  W.  Va.  98; 
Renick  v.  Ludlngton,  14  W.  Va.  367.  These  errors  are 
pointed  out  to  show  the  necessity  of  having  the  right  par- 
ties present  in  the  court,  and  affording  them  a  proper  op- 
portunity to  be  heard  before  the  commissioner.  The  deed 
of  Malinda  Carrico  is  attacked  as  fraudulent,  but  it  is  not 
necessary  to  pass  upon  this  question  until  it  is  ascertained 
whether  the  tract  of  land  thereby  conveyed  will  have  to 
be  sold  to  satisfy  the  judgment  liens  against  the  same. 
The  decree  complained  of  is  wholly  reversed  and  annulled, 
and  these  causes  are  remanded  to  the  circuit  court  for 
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further  proceedings  therein  according  to  the  rules  and 
principles  governing  courts  of  equity. 

Reversed, 


CHARLESTON. 

Wilson  et  aL  v.  Carter  Oil  Co.  J«    ^u 

Submitted  February  4,  1899— Decided  April  15,  1899. 

1.  Partnership — Partner's  Rights — Corporations, 

Where  a  corporation  and  individual  have  assumed  to  enter  into 
a  partnership,  and  jointly  transacted  business  tog-ether,  they  may 
recover,  by  reason  of  their  joint  interest,  upon  obligations  made 
to  them  in  their  partnership  name,  irrespective  of  their  partner- 
sj^ip  rights  and  duties  as  between  themselves,  or  the  power  of 
such  corporation  to  execute  the  powers  incident  to  a  partnership, 
(p.  472). 

2.  AssuM  PSiT — Partnership — Surplusage, 

In  an  action  of  assumpsit,  where  the  plaintiffs  are  described 
as  partners,  but  have  a  joint  right  of  action,  the  description  of 
them  as  partners  may  be  regarded  as  surplusage,     (p.  471.) 

Error  to  Circuit  Court,  Tyler  County. 

Action  by  L.   C.  Wilson  and  others  against  the  Carter 

Oil  Company.      Judgment  for  defendant,  and  plaintiffs 

bring  error. 

Reversed, 

S.  Bruce  Hall,  for  plaintiflFs  in  error. 

T.  P,  Jacobs,  C.  G.  Carter,  and  George  L.  Roberts,  for 
defendant  in  error. 

English,  Judge: 

This  was  an  action  of  trespass  on  the  case,  in  assump- 
sit, instituted  in  the  circuit  court  of  Tyler  County  by  L.  O. 
Wilson  and  the  Devonian  Oil  Company,  a  corporation, 
partners  doing  business  under  the  firm  name  of  L.  C.  Wil- 
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son  &  Co.,  against  the  Carter  Oil  Company,  a  corporation 
under  the  laws  of  the  State  of  West  Virginia,  for  work 
and  labor  performed  and  material  furnished  to  the  defend- 
ant amounting  to  five  hundred  and  twelve  dollars.  The 
defendant  tendered  a  special  plea,  averring  that  the  plain- 
tiff ought  not  to  maintain  its  action  against  the  defendant 
for  the  reason  that  the  Devonian  Oil  Company,  one  of  the 
plaintiffs,  and  a  member  of  the  partnership  which  brings 
this  suit  is  a  corporation  of  the  State  of  Pennsylvania,  and, 
under  the  laws  of  that  State  and  its  charters,  it  had  no 
po'wer  to  enter  into  this  or  any  other  partnership,  and 
therefore  the  plaintiff  ought  not  to  maintain  this  suit;  and 
of  this  the  defendant  put  itself  upon  the  country.  The  de- 
fendant further  pleaded  non-assumpsit  and  payment,  with 
leave  to  file  special  matter  in  evidence.  The  plaintiffs  de- 
murred to  the  defendant's  special  plea,  in  which  demurrer 
the  defendant  joined.  The  court  overruled  the  demurrer, 
sustained  the  defendant's  plea,  and  found  for  the  defend- 
ant, and  the  plaintiffs  obtained  this  writ  of  error. 

The  sole  question,  then,  presented  for  consideration 
by  this  record,  is  whether  the  circuit  court  erred  in  sus- 
taining said  plea  and  dismissing  plaintiff's  action.  As  to 
the  question  whether  a  corparation  can  form  a  partnership 
with  an  individual,  the  authorities  are  conflicting.  It  is 
believed  that  the  weight  of  authority  is  to  the  effect  that 
a  corporation  cannot  form  a  partnership  with  an  individ- 
ual. In  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  794,  the  law  is 
stated  thus:  *'A  corporation  has  no  power  to  form  a 
partnership  with  an  individual,  unless  authorized  to  do  so 
by  its  charter."  And  in  Morawetz  on  (corporations  (section 
421)  thus:  "It  seems  clear  that  corporations  are  not  impli- 
edly authorized  to  enter  into  partnership  with  other  com- 
panies or  with  individuals.'-'  And  Beach,  Priv.  Corp.  sec- 
tion 842,  says:  "One  firm  may  be  a  partner  with  another 
firm,  and  there  is  no  general  principle  of  law  which  pre- 
vents a  corporation  from  being  a  partner  with  another  cor- 
I)oration  or  with  oirdinary  individuals,  except  the  principle 
that  a  corporation  cannot  lawfully  employ  its  funds  for 
purposes  not  authorized  by  its  constitution.  Having  re- 
gard, however,  to  this  principle,  it  may  be  considered  as 
prima  facie  ultra  vires  for  an  incorporated  company  to 
enter  into  a  partnership  with  other  persons."     Also,  in  7 
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Am.  &  Eng.  Enc.  Law  (New  Ed.)  794,  it  is  said:  "By  tiie 
decided  weight  of  authority,  a  corporation  has  no  power 
to  enter  into  an  ordinary  contract  of  partnership  with  an- 
other corporation,  or  an  individual  or  individuals,  unless 
such  power  is  expressly  conferred  upon  it  by  its  charter.'' 
The  question  presented  by  the  record  in  this  case  is  not 
limited  to  the  mere  inquiry  whether  a  corporation  can  form 
a  partnership  with  an  individual,  but  whether  the  defend- 
ant's plea  constitutes  a  good  defense  to  this  action;  in 
other  words,  if  the  plaintiffs  were  not  partners  in  the  strict 
sense  of  the  word,  can  we  say  their  recovery  in  this  action 
is  necessarily  defeated?  In  Courson  v.  Parker^  39  W.  Va. 
521,  (20  S.  E.  583),  this  Court  held  that:  "At  common  law, 
partners  cannot  be  sued  otherwise  than  in  their  individual 
names,  and  the  allegation  of  a  partnership  name  is  merely 
for  the  purpose  of  identification  and  description,  is  imma- 
terial, and  need  not  be  proven;  and  hence  the  unnecessary 
use  of  it  may  be  regarded  as  mere  surplusage."  The  same 
rule  would  apply  to  plaintiffs  as  defendants,  and  in  the 
case  at  bar  the  portion  of  the  declaration  describing  the 
plaintiffs  as  partners  may  be  treated  as  surplusage. 

We  find  the  law  stated  in  a  note  on  page  424,  Green's 
Brice  Ultra  Vires,  as  follows:  "There  is  nothing,  however, 
to  prevent  a  corporafion  from  becoming  interested  in  a 
transaction  jointly  with  another  corporation  or  with  an  in- 
dividual so  as  to  be  joint  plaintiffs  or  defendants  in  an  ac- 
tion." In  New  York  &  S.  Canal  Co.  v.  Fulton  Bank  7 
Wend.  412,  it  is  held  that  "two  incorporated  companies 
may  unite  in  an  action  of  assumpsit  to  recover  a  sum  of 
money  deposited  in  bank  in  their  joint  names."  Also,  in 
Bank  v.  Ogdeny  29  111.  248,  it  is  held  that,  "as  a  general 
rule,  corporations  are  not  capable  of  forming  a  partner- 
ship, but  they  may  make  joint  contracts  by  which  both 
bodies  may  become  liable."  What  is  true  of  two  corpora- 
tions as  stated  in  this  decision  is  also  true  of  one  cor- 
poration and  an  individual,  and  if,  acting  t^us,  they  are 
capable  of  rendering  themselves  liable, -other  parties  may 
by  contract  become  liable  to  them.  So,  in  2  Beach,  Prdv. 
Corp.  p.  1317,  section  842,  it  is  said:  "The  results  of  part- 
nership arrangements  between  corporations  and  individ- 
uals have  been  subjected  to  the  rules  governing  partner- 
ships, and  their  contracts  enforced,  even  where  the  agree- 
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meat  has  not  been  upheld.  Accordingly,  where  a  corpo- 
ration and  an  individnal  have  assumed  to  enter  into  part- 
nership and  jointly  transact  business  together,  they  may, 
by  reason  of  their  joint  interest,  recover  upon  obligations 
made  to  them  in  their  partnership  name,  irrespective  of 
their  partnership  rights  and  duties  as  between  themselves, 
or  the  capacity  of  the  association  to  execute  the  powers 
incident  to  a  partnership;"  citing  Cleveland  Paper  Co,  v. 
Courier  Co.,  67  Mich.  152,  (34  N.  W.  556);  Manufacturing 
Co.  V.  Sears,  45  1^.  Y..  799;  Leggetv.  Hyde,  58  N.  Y.  272; 
Raft  Co.  V.  Roach,  97  N.  Y.  878.  A  case  directly  in  point 
is  that  of  French  v.  Donahue  29  Minn.  Ill,  (12  N.  W. 
354),  in  which  the  court  holds  that  "where  an  association 
or  corporation  and  another  have  assumed  to  enter  into  a 
partnership,  and  jointly  transacted  business  together,  they 
may  recover,  by  reason  of  their  joint  interest,  upon  obli- 
gations made  to  them  in  their  partnership  name,  in'espec- 
tive  of  their  partnership  rights  and  duties  as  between  them- 
selves, or  the  power  of  such  association  to  execute  the  pow- 
ers incident  to  a  partnership."  When  the  declaration  in 
the  case  under  consideration  is  relieved  of  its  surplusage, 
it  only  claims  that  the  defendant  is  indebted  to  L.  C.  Wil- 
son and  the  Devonian  Oil  Company  in  the  sum  of  five 
hundred  and  twelve  dollars  for  work  and  labor  performed 
for,  and  for  goods  and  chattels  sold  and  delivered  to,  the 
defendant,  for  which  the  defendant  promises  to  pay  them; 
and,  after  getting  tlie  benefit  of  the  labor  and  receiving  the 
goods  and  chattels,  the  law  will  not  allow  the  defendants, 
by  special  plea,  to  avoid  its  liability  by  averring  that  one 
of  the  parties  with  whom  it  contracted  was  a  corporation, 
and  incapable  of  forming  a  partnership.  Whether  the 
plaintiffs  were  partners  or  not,  the  liability  was  incurred 
by  the  defendant  assuming  the  payment  of  the  account  to 
the  plaintiffs  jointly;  and  my  conclusion  is  that  the  court 
erred  in  overruling  the  plaintiffs'  objection  to  said  plea, 
and  allowing  the  same  to  be  filed,  and  in  dismissing  the 
plaintiff's  action.  The  judgment  complained  of  is  there- 
fore reversed,  and  the  cause  remanded. 

Reversed. 
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1.  Attachment — Equitable  Assignment— Non-resident.  Q5        460 

Where  a  party  seeks,  by  bill  in  equity  and  attachment  ag-alnst 
a  non-resident,  to  subject  the  profits  arising-  from  a  contract  ex- 
isting' between  said  non-resident  and  a  third  party  carrying"  on 
business  for  him  in  this  State,  and  it  appiears  that  said  third 
party,  in  order  to  obtain  credit  from  a  store  to  enable  him  to  run 
his  business,  agreed  with  the  owner  of  said  store,  in  the  presence 
of  said  non-resident  and  with  his  consent,  that  the  profits  arising 
from  such  business  should  be  applied  to  the  payment  of  mer- 
chandise purchased  from  said  store,  such  an  agreement  consti- 
tutes an  equitable  Assignment  of  such  profits,  and,  -when  paid 
over,  cannot  be  reached  by  a  creditor  who  g-arnishes  said  third 
party,     (p.  478). 

2.  Equity  Pleading — Attachment— Answer— Replication, 

Where  answers  are  filed  to  such  bill  in  equity,  making  aflfirm- 
ative  allegations,  which  are  put  in  issue  by  no  replication,  such 
affirmative  allegations  must  be  taken  to  be  true       (p.  476.) 

3.  Equitable  Assignment — Parol  Contract. 

A  valid  equitable  assignment  of  a  debt  or  other  chose  in  ac- 
tion, whether  evidenced  by  a  writing  or  not,  may  be  made  by 
parol  as  well  as  by  deed,  and  it  is  not  important  whether  it  be 
by  writing  or  mere  words,      (p.  477). 

Appeal  from  Circuit  Court,  Tucker  County. 
Action  by  Albert  Wilt,  Limited,  ag-ainst  Benjamin  Huff- 
man and  others.     Judgment  for  defendants,  and  plaintiff 

appeals. 

Affir7n€d. 

W.  B.  Maxwell  and  H.  J.  Wagoner,  for  appellant. 

Cunningham  &  Stallings,  E.  P.  Dtjrkin,  and  A.  B.  Par- 
sons, for  appellees. 

English,  Judge: 

Benjamin  Huffman,  a  resident  of  the  State  of  Pennsyl- 
vania, in  1898,  was  engaged  in  the  business  of  cutting  and 
delivering  saw  logs  for  the  Blackwater  Lumber  Company, 
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in  Tucker  County.  While  engaged  thus,  he  became  indebt- 
ed to  Albert  Wilt,  Limited,  in  the  sum  of  one  hundred  and 
ninety-five  dollars  and  thirty  cents,  to  Thompson  &  Wilson 
Company  in  the  sum  of  six  hundred  and  thirty-nine  dol- 
lars, to  the  Davis  Hardware  Company  in  the  sum  of  three 
hundred  and  twenty-three  dollars,  and  to  other  persons  in 
various  amounts.  The  Davis  Furniture  &  Hardwiare  Com- 
pany, on  the  10th  of  January,  1898,  brought  a  suit  before  a 
justntee,  in  its  name,  for  the  use  of  J.  M.  Lashley,  its  gen- 
eral manager,  for  forty-one  dollars  and  eleven  cents,  part  of 
its  demand  against  said  Huffman,  and  the  same  day 
brought  suit  in  its  own  name  for  the  balance  lof  the  claim, 
(two  hundred  and  eighty-two  dollars)  before  the  same  jus- 
tice, and  in  both  suits  had  attachments  sued  out  and  levied 
on  the  property  of  said  Huffman.  On  January  13,  1898, 
said  Thompson  &  Wilson  Company  divided  their  claim  by 
assigning  two  hundred  dollars  to  W.  E.  Weimer,  two  hun- 
dred dollars  to  C.  G.  Blake,  and  retaining  two  hundred 
and  thirty-nine  dollars  and  fifty-nine  cents  thereof,  and 
brought  suit  for  the  amounts  so  assigned  before  the  same 
justice,  and  caused  attachments  to  be  i-ssued  in  each  of  said 
suits,  and  levied  on  the  property  of  said  Huffman.  On  Feb- 
ruary 1,  1898,  Albert  Wilt,  Limited,  filed  his  bill  in  the 
circuit  court  of  Tucker  County  against  Benjamin  Huffman, 
W.  S.  Tolbard,  Davis  Hardware  &  Furniture  Company, 
and  others,  alleging  among  other  things,  the  facta  above 
stated,  claiming  that  the  debts  due  from  said  creditors 
were  divided  up  to  give  a  justice  jurisdiction,  seeking  the 
recovery  of  the  amount  due  his  firm,  and  o-n  February  2, 
1898,  caused  an  attachment  to  be  issued  and  served  upon 
W.  S.  Tolbard,  as  garnishee.  The  plaintiff  also  alleged  in 
his  bill  that  said  Huffman  had  a  contract  with  the  defend- 
ant W.  S.  Tolbard,  whereby  Huffman  was  to  cut  and  de 
liver  a  large  number  of  logs,  which  contract  is  in  the  pos- 
session of  Tolbard,  and  he  prays  that  said  Tolbard  be  re- 
quired to  produce  and  file  the  same;  that  said  contract  is 
very  advantageous  to  Huffman,  and,  if  it  could  be  carried 
into  full  execution,  ample  profits  would,  in  a  short  time, 
be  derived  therefrom  to  satisfy  all  the  creditor©  0(f  Huff- 
man. The  plaintiff  also  charges  that  the  value  of  horses, 
camp  outfit,  and  equipment,  etc.,  and  money,  in  the  hands 
of  said  Tolbard,  which  have  been  attached,  are  fairly  of 
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the  value  of  one  thousand  four  hundred  dollars,  and  the 
Aggregate  of  all  the  debts  was  about  one  thousand  six  hun- 
dred dollars,  and  that,  if  Huffman's  btisiness  could  be  con- 
tinued in  the  hands  of  a  suitable  and  proper  person  for  a 
short  time,  ample  profits  could  be  realized  to  satisfy  all 
of  -said  debts.  The  plaintiff  further  alleged  that  the  claims 
of  said  Thompson  &  Wilson  Company  and  said  Davis 
Hardware  &  Furniture  Company  were  not  due  at  the  titoe 
they  sued  out  their  attachments,  and  said  Benjamin  Huff- 
man w^as  not  a  resident  of  this  State  at  the  time  he  made' 
and  incurred  said  debts,  and  therefore,  under  the  latter 
clause  of  sectioai  1  of  chapter  106  of  our  Code,  they  had 
no  right  to  prosecute  attachments  against  said  Huffman. 
The  plaintiff  prays  that  the  defendant  Tolbard  be  required 
to  file  the  contract  which  he  entered  into  with  Huffman, 
and  al«o  be  required  to  fully  disclose  the  amount  he  is  in- 
debted to  the  said  Huffman,  and  to  pay  the  same,  or  so 
much  as  may  be  necessary  to  the  plaintiff  in  satisfaction  of 
hi-s  debt  and  costs;  that  a  special  receiver  be  appointed  to 
take  charge  of  the  personal  property  of  said  Huffman,  ex- 
cept the  money  aln  the  hands  of  Tolbard,  including  full 
charge  of  his  contract  with  said  Tolbard,  etc.  The  defend- 
ant Tolbard  demurred  to  the  bill,  and  filed  hie  answer 
thereto,  in  which  he  denies  that  he  was  indebted  to  said 
Huffman,  and  adopts  the  answer  of  the  Thompson  &  Wil- 
son Company  with  reference  to  the  agreement  between 
them,  Huffman  and  himself,  and  says  it  is  true  in  all  par- 
ticulars. The  Thompson  &  Wilson  Company  also  demurred 
to  plaintiff's  bill,  and  answered  the  same,  in  which  they 
allege  that  the  attachment  proceedings  instituted  by  them 
against  the  defendant  Huffman,  mentioned  in  plaintiff's 
bill,  was  instituted  by  the  manager  of  said  company  under 
a  misapprehension  and  misunderstanding  of  the  legal  ef- 
fect of  the  agreement,  in  relation  to  its  claim,  between  its 
manager,  the  defendant  Tolbard,  and  said  Huffman,  in 
which  it  was  distinctly  agreed  and  understood  between  all 
I)arties  that  Tolbard  should  pay  all  money  arising  from 
Tolbard's  contract  with  said  Huffman  to  the  Thompson  & 
Wilson  Company,  and  Huffman  gave  Tolbard  orders  to  do 
so,  and  fully  consented  and  agreed  thereto,  which  was  ac- 
cepted by  said  Tolbard,  all  in  presence  of  each  other,  and 
that  the  said  company  refused  to  give  and  extend  to  Huff- 
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man  credit  for  supplies  from  its  store  in  the  town  of 
Davis  until  Huffman  agreed  that  all  of  the  money  coming 
to  him  from  his  logging  contract  with  Tolbard  should  be 
so  paid,  and  not  until  said  Tolbard  agreed  with  it,  in  the 
manner  aforesaid,  tbat  he  would  pay  said  company  for 
Huffman  all  the  profits  and  money  due  by  him  (Huffman) 
to  said  company  on  account  of  supplies  funiished  by  the 
company  to  Huffman  in  carrying  on  his  logging  contract 
aforesaid,  and  Tolbard  agreed  he  would  pay  all  such  money 
-in  his  hand«  belonging  to  Huffman  to  Siiid  company  upon 
its  store  accounts  to  the  extent  of  such  account;  that,  upon 
advice  as  to  the  legal  effect  of  said  conti'act  with  Tolbard, 
the  said  company  and  its  assignees  caused  all  said  attach- 
ment suits  before  the  justice  to  be  dismi-ssed,  and  Tolbard, 
before  the  institution  of  this  suit  and  before  the  vacation 
order  entered  herein,  paid  to  said  company,  in  compliance 
with  the  agreement  set  forth,  the  sum  of  four  hundred  and 
fifty  dollars,  the  amount  of  money  due  said  Huffman  upon 
said  company's  account  against  Uuffnwui,  anLOunting  to 
six  hundred  and  thirty-nine  dollars  and  fifty-nine  cents, 
which  belonged  to  said  company  and  it<s  assignees,  C.  G. 
Blake  and  W.  E.  Weimer.  The  Davis  Hardware  &  Furni- 
tura  Company,  by  its  answer,  put  in  issue  the  material  al- 
legations of  plaintiff's  bill;  claimed  that  the  attachments 
sued  out  before  the  justice  by  J.  M.  Lashley  and  by  it 
were  regular  in  all  respects;  that  its  claim  was  not  di- 
vided to  give  the  justice  jurisdiction;  and  also  denies  the 
allegation  that  its  claim  was  not  due  at  the  time  the  at- 
tachment was  sued  out  before  said  justice;  and  claims  that 
it  is  entitled  to  priority  by  reason  of  the  levying  of  said 
attachments,  and  the  judgments  thereon.  To  these  answers 
the  plaintiff  filed  no  replication,  either  genei*al  or  special, 
and,  in  consequence,  the  affirmative  allegations  of  the  an- 
swer must  be  taken  as  true. 

Now,  as  to  the  agreement  set  forth  in  the  answer  of 
the  Thompson  &  Wilson  Company  between  said  company, 
W.  S.  Tolbard,  and  Benjamin  Huffman,  it  must  be  regarded 
as  an  equitable  assignment  of  the  money  of  said  Huffman 
coming  into  the  hands  of  Tolbard  to  the  company  in  con- 
sideration of  future  credit,  and,  as  the  answer  shows  that 
the  money  was  paid  over  to  said  company  before  the  in- 
stitution of  this  suit,  and  before  the  levy  of  the  attach- 
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ment,  it  would  not  be  liable  to  said  attachment  lien.  Upon 
this  point  the  Court  held,  in  the  case  of  Kenneweg  v. 
Schilansky,  46  W.  Va.  521,  (31  S.  E.  949),  that  "a  verba! 
assignment  of  an  open  account,  in  consideration  of  future 
credit  and  merchandise  sold  and  delivered,  i«  a  good 
equitable  assignment,  although  not  afterwards  reduced  to 
writing,  as  promised/'  The  law  is  thus  »tated  in  2  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  1058:  "Where  there  is  no 
written  obligation  or  evidence  of  debt,  an  oral  assign- 
ment of  the  debt,  without  any  delivery,  either  act- 
ual or  symbolical,  is  sufficient.  Moreover,  a  valid 
parol  transfer  of  an  account  may  be  made  with- 
oat  a  delivery  of  a  copy  or  transcript  thereof."  So,  in 
Risley  v.  Bank,  83  N.  Y.  318,  it  was  held  that  "an  assign- 
ment  of  an  account  may  be  made  by  oral  agreement,  with- 
out writing,  or  any  written  statement  of  the  claim  as- 
signed, and,  if  founded  on  a  valid  consideration,  vests  dn 
the  assignee  a  right  to  proceed  in  his  own  name  for  the 
collection  of  the  debt.  So,  also,  an  oral  assignment  of  a 
portion  of  a  debt  for  a  valid  consideration  is  valid."  The 
law  is  stated  in  the  case  of  Rollison  v.  Hope,  18  Tex.  446, 
thus:  "A  chose  in  action,  not  evidenced  by  writing  or  an 
open  account,  may  be  assigned  without  writing,  and '  the 
assignment  will  pass  the  equitable  title  to  the  assignee* 
If  the  debtor  have  notice  of  the  assignment,  and  promise 
to  pay  the  money  to  the  assignee,  the  latter  may  sue 
thereon  in  his  own  name  in  a  court  of  law.  In  such  case, 
the  action  is  not  brought  upon  the  promise  of  the  second 
debtor  to  pay  the  debt  of  the  first,  but  upon  the  assignment 
of  the  claim  of  the  first  debtor  against  the  second,  and 
the  statute  of  frauds  is  therefore  inapplicable."  In  2  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  1056,  we  find  the  law  thus 
stated  :  "Moreover,  it  may  be  stated,  as  a  general  rule, 
that  a  valid  equitable  assignment  of  a  debt  or  other  cho«e 
in  action,  whether  evidenced  by  a  writing  or  not,  may 
be  made  by  parol  as  well  as  by  deed,  and  it  is  not  important 
whether  it  be  by  writing  or  mere  words," — citing  numerous 
authorities.  The  affirmative  allegations  of  the  answer  in 
this  case,  not  having  been  put  in  issue  by  replications, 
must  be  regarded  as  true,  and,  applying  the  law  above 
quoted  to  the  facts  thus  conceded  and  established,  I  must 
hold  that  the  agreement  entered  into  between  the  Thomp- 
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son  &  Wilson  Company,  Benjamin  Htiffman,  and  W.  S. 
Tolbard  conetituted  an  equitable  assignment  of  the  pro- 
ceeds of  the  contract  between  said  Huffman  and  Tolbard 
to  said  company;  and,  the  money  having  been  paid  over 
in  pursuance  of  saM  equitable  assignment  before  the  plain- 
tiff acquired  a  lien  by  attachment,  the  circuit  court  com- 
mitted no  error  in  its  holding  in  reference  thereto,  or  in 
dismissing  plaintiff's  bill ;  and  as  to  the  claims  of  the  Davis 
Hardware  &  Furniture  Company  and  its  assignee,  J.  M. 
Lashley,  the  court  properly  held  that  their  attachment 
liens  took  precedence  over  the  plaintiff's  attachment  lien. 
The  decree  complained  of  is  affirmed. 

Affirincd. 
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Ckaft  V.   Mann. 

Submitted  January  25,  1899— Decided  April  22,  1899. 

1.  Writ  of  Error — Evidence — Record — Dismissal. 

A  writ  of  error  to  a  judgment  of  the  circuit  court  for  alleged 
errors  involving  the  evidence  alone,  and  which  is  not  certified  or 
in  any  manner  made  part  of  the  record,  will  be  dismissed,  as  im- 
providently  awarded,     (p.  479). 

» 

2.  BiiLS  OF  Exception — Order  Book — Record, 

Where  a  judgment  is  rendered  in  a  case,  and  the  court  allowa 
twenty  days,  under  the  statute,  to  make  up  and  obtain  from  the 
judge- in  vacation  bills  of  exception,  such  bills  of  exception, 
when  signed  by  the  judge,  must  be  certified  to  the  clerk  of  the 
court,  who  must  enter  them  upon  the  order  book  of  such  court  be- 
fore they  become  a  part  of  the  record  of  the  case.  Griffith  v. 
Corrothers,  42  W.  Va.  59.     (p.  479). 

Error  to  Circuit  Court,  Greenbrier  County. 
Action  by  G.  W.  Craft  ag-ainst  Matthew  Mann.     Judg- 
ment for  plaintiff.     Defendant  brings  error. 

Dismissed, 

John  A.  Preston,  for  plaintiff  in  error. 

J.  W.  Arbuckle  and  John  Osborne,  for  defendant  in 
error. 
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Dknt,  President: 

On  the  2d  day  of  August,  1897,  Matthew  Mann  ob- 
tajned  a  writ  of  error  from  one  of  the  judges  of  this  Court 
to  a  judgment  of  the  circuit  court  of  Greenbrier  County  in 
an  action  at  law  wherein  G.  W.  Craft  was  plaintiff  and 
said  Matthew  Mann  wae  defendant.  The  petition  shows 
only  two  grounds  of  error  relied  upon,  to  wit:  (1)  The 
verdict  was  contrary  to  the  law  and  evidence.  (2)  The 
verdict  was  excessive.  Both  these  were  wholly  dependent 
on  the  evidence.  An  examination  of  the  record  shows  that 
the  evidence  was  never  properly  certified  or  made  a  part 
of  the  record.  There  is  a  bill  of  exceptions  copied  into  the 
record,  but  there  is  no  order  of  the  court  or  clerk  filing  the 
same,  or  making  it  a  part  of  the  record.  The  final  order 
of  the  court  gave  the  defeaidant  twenty  days  in  which  to 
I>repare  a  bill  of  exceptions,  but  this  he  apparently  failed 
to  do.  There  is,  therefore,  nothing  in  the  record  to  enable 
this  Court  to  review  the  grounds  of  error  tissigned.  Grif- 
ffth  v.  Corrothers,  42  W.  Va.  59,  (24  S.  E.  569).  Hence  the 
writ  of  error  must  be  dismissed,  as  improvidently  awarded. 

Dismissed, 
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Crim  v,  England  ct  al. 
Submitted  February  1,  1899— Decided  April  22,  1899. 

1.  Executors— Z,ta^j7«/y  of  Sureties — Decree — Evidence. 

A  decree  ag'ainst  an  executor,  finding*  a  sum  of  money   in  his. 
hands  from  assets,  is  prima  facie  evidence  against  the  sureties 
in  his  bond.     (p.  483). 

2.  Executors — Decree — Evidence. 

A  judgment  or  decree  against  an  executor  in  favor  of  a  credi- 
tor, payable  out  of  assets,  is  conclusive  evidence  upon  the  exec- 
tor  and  his  sureties  as  to  the  existence  and  justness'of  the  demand, 
(p.  483). 

3.  Executors — Attorney^ s  Fees, 

Reasonable  fees  of  counsel  may  be  paid  by  an  executor  or  ad- 
ministrator out  of  the  assets,  as  part  of  the  expense  of  adminis- 
tration, and  if  not  paid  by  him,  are  a  lawful  charge  on  the  as- 
sets,    (p.  483). 

4.  Executors — Attorney^ s  Fees — Liability  of  Sureties, 

If  a  court,  in  a  suit  administering*  assets  of  a  decedent,  allow 
an  attorney's  fees  for  services  rendered  the  executor  or  adminis- 
trator in  the  administration,  and  direct  payment  by  him  out  of  a 
balance  of  assets  found  by  the  decree  to  be  in  his  hands,  it  is  a 
valid  demand  against  the  sureties  in  his  bond.     (p.  485). 

5.  Executors — Discharge — Notes, 

If  there  is  a  valid  demand  binding  assets  of  a  decedent,  it  is 
not  discharg-ed  merely  by  reason  of  the  fact  that  the  executor 
g-ives  a  note  therefor  signed  by  him,  with  the  addition  to  his 
name  of  the  words,  ** Executor  of ,  Deceased."     (p.  484). 

3.     Parent  and  Child — Gift  of  Land  Certainty, 

If  a  father  give  a  son  an  undivided  moiety  of  a  specific  tract  of 
land,  saying  it  is  to  be  the  west  end  of  the  tract,  the  gift  is  suflS- 
ciently  certain  and  definite,  as  to  the  land  given,  to  be  enforced, 
(p.  487). 

7.     Gift  of  Land — Consideration — Possession — Improvements, 

In  case  of  an  oral  gift  of  land  on  meritorious  consideration, 
mere  delivery  of  possession  will  not  render  the  gift  enforceable; 
but  if,  in  faith  of  the  gift,  the  donee  make  valuable  improvements, 
it  will  be  enforced  in  equity  by  a  conveyance,     (p.  487).- 
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8.    Gift  of  Land — Liability  for  Debt 

A  valid  oral  gift  of  land,  made  before  the  donor  incurs  a  debt. 
Land  not  liable  therefor,     (p.  487). 

Appeal  from  Circuit  Court,  Barbour  County. 
Suit  by  J.  N.  B.  Crim  against  Jasper  England  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Decree  reversed^  and  bill  dismissed  in  part  as  to  England. 

.  J.  Hop  Woods,  for  appellant. 

Dayton  &  Dayton,  F.  O.Blue,  and  W.  B.  Kittle,  for 
appellees. 

Brannon,  Judge: 

In  1875,  James  W.  Traiiern  and  John  F.  Trahern  ex- 
ecuted a  bond,  as  administrators  of  James  Trahern,  de- 
ceased in  which  John  England  and  William  Nestor  were 
sureties.  In  a  chancery  suit  brought  in  1876,  in  the  circuit 
court  of  Barbour  County,  by  Francis  White,  executor,  etc., 
against  said  administrators  and  the  heirs  of  James  Tra- 
hern, to  administer  his  estate  for  payment  of  his  debts,  a 
decree  was  pronounced,  in  1880,  finding  the  administrators 
in  arrear  in  a  certain  sum  for  assets  in  their  hands,  and 
directing  the  payment  out  of  the  same  of  two  debts, — one 
to  Bradford  of  ^re  hundred  and  thirty-one  dollars  and 
fifty  cents,  and  one  to  Brown  of  seventy-seven  dollars  and 
forty-three  cents, — which  debts  were  later  assigned  to 
Joseph  N.  B.  Crim.  Jo^n  England  died  leaving  land,  part 
of  wliich  he  devised  to  his  sons,  Jasper  and  James  Eng- 
land, and  part  he  directed  to  be  sold,  and  its  proceeds  di- 
vided among  certain  of  his  heirs.  William  Nestor  died 
leaving  land,  which  descended  to  his  heirs.  In  February, 
1886,  Crim  brought  the  chancery  suit  now  in  hand  for 
several  purposes,  particularly  to  subject  to  his  debts  the 
land  devised  to  Jasper  and  James  England  by  their  father, 
John,  and  the  land  left  by  W^lliiam  Nestor  in  the  hands  of 
his  heirs,  and  to  subject  some  purchase  money  in  the  hands 
of  Lawless,  a  party  who  purchased  land  devised  by  Eng- 
land to  be  sold,  and  to  make  the  England  legatees,  who 
got  money  from  such  land,  refund  the  same  for  the  pay- 
ment of  his  debts.  Jasper  England  defended,  but  James 
England  and  the  Nestor  heirs  did  not.  The  court  dis- 
missed the  bill,  and  Crim  appealed. 
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Jasper  England's  answer  sets  up,  in  defense  of  his 
land,  that  the  demands  of  Crim  never  were  debts  binding 
on  the  estate  of  James  Trahern,  and  therefore  not  charge- 
able on  its  assets  in  the  hands  of  James  W.  Trahern  and 
John  F.  Trahern,  his  administrators,  and  therefore  could 
not  bind  England  as  a  surety  in  the  bond  of  the  admin- 
istrators. It  also  sets  up  the  further  defense  that  his 
father,  John  England,  in  his  lifetime,  gave  him  the  tract 
of  land  sought  to  be  subjected  by  Crim,  and  that,  under 
the  i>roniise  of  the  father  that  he  should  have  it,  he  took 
possession  of  and  improved  it,  and  resided  upon  it,  claiming 
it  adversely  to  the  world;  so  that  it  is,  in  no  event,  liable 
to  Crim's  demand. 

The  first  defense  made  by  Jasper  England  presents 
tho  question  of  the  effect  of  the  decree  in  the  White 
suit  in  favor  of  Bradford  and  Brown  for  their  debts,  now 
owned  by  Crim,  and  declaring  that  they  were  chargeable 
upon  the  personal  assets  of  James  Trahern,  deceased,  and 
finding  in  the  hands  of  his  administrators  a  sum  sufficient 
to  pay  those  debts,  and  decreeing  that  out  of  that  fund  hi« 
administrators  should  pay  those  debts  as  primary  charges 
upon  that  fund.  John  England,  the  surety  in  the  bond, 
not  being  a  party  to  that  suit,  but  the  administrators  being 
parties,  what  was  the  force  of  that  decree  upon  England,  as 
a  surety  in  the  bond,  to  show  that  sufficient  assets  were  in 
the  hands  of  the  administrators  to  pay  those  debts,  and  to 
show  that  those  debts  were  valid  debts  binding  those 
assets,  and  therefore  should  have  been  paid  by  the  admin- 
ibtrators?  Does  that  decree  bind  England?  If  it  does,  his 
lands  are  chargeable  with  the  debts.  The  general  law  is 
that  a  judgment  against  an  administrator  or  executor  for 
a  debt,  or  a  decree  for  a  balance  in  his  hands,  is  conclusive 
upon  the  sureties  in  his  bond,  though  they  are  not  parties. 
The  Supreme  Court  held  that  "sureties  in  an  administration 
bond  are  bound  by  a  decree  against  their  administrator 
finding  assets  in  his  hands,  and  nonpayment  of  them  over, 
to  the  same  extent  to  which  the  administrator  himself  is 
bound.  They  cannot  attack  collaterally  a  decree  against 
him  on  such  a  subject."  Stovall  v.  Banks^  10  Wall.  583. 
S(^  2  Brandt,  Sur.  section  580;  2  Black,  Judgm.  section 
589;  1  Freeni,  Judgm.  section  180.  But  in  the  Virginias  it 
is  not  conclusive,  but  only  prima  facie.     State  v.  Nutter^  44 
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W.  Va.  385,  (30  S.  E.  67);  1  Lomax,  Ex'rs,  331;  Hohson  v. 
Tancey^^  Grat.  73;  Craddock  v.  Turner,^  Leig^y  116.  I  am 
of  opinion  that  the  finding  of  assets  in  the  administrator's 
hands  is  not  conclusive,  hxxt  prima  facie^  because  of  a  pe- 
culiar Virginia  statute  found  in  Code  1891,  c.  85,  s.  24, 
that  no  executor  or  surety  shall  be  chargeable  beyond  as- 
sets by  reason  of  any  omission  or  mistake  in  pleading,  and 
may  offer  any  defense  admissible  in  an  action  against  the 
executor  suggesting  a  devastavit.  I  think  it  is  that  which 
makes  the  difference  between  our  law  and  the  general  rule. 
But  that  does  not  touch  the  point  of  how  far  a  judgment  or 
decree  establishing  a  creditor's  debt  against  the  executor 
is  conclusive  as  to  its  existence,  amount,  and  justness. 
Here  it  is  conclusive,  not  prima  facie^  Per  Judge  Green  in 
Davis  w.  RowCy  2  Rand.  416;  2  Lomax,  Ex'rs,  side  page  458,. 
top  page  721.  This  is  under  the  general  principle  stated 
in  Bensi7ner  v.  Bell,  35  W.  Va.  15,  (12  S.  E.  1078,  Syl.,  point 
5),  that  "a  judgment  in  favor  of  A.  against  B.  for  a  debt  is 
conclusive,  not  only  between  the  parties,  but  even  a^  to 
strangers,  to  establish  the  existence  and  amount  of  the  lia- 
bility, and  strangers  can  only  impeach  for  fraud  or  collu- 
sion." Morris  v.  Murphy,  (Ga.)  22  8.  E.  635.  But  let  us  ex- 
amine.  The  decree  in  the  White  case  declares  that  thp 
debts  in  question  had  grown  out  of  the  administration  of 
Trahern's  estate,  and  were  primary  charges  on  the  per- 
sonal assets.  Depositions  show  that  Bradford  and  Brown 
were  attorneys  for  the  administrators  in  their  adminis- 
tration. Reasonable  fees  paid  counsel  are  always  allowed 
as  credits  to  the  administrators.  Schouler,  Ex're,  section 
544;  Lindsay  v.  Howerton,  2  Hen.  &  M.  57.  If  the  adminis- 
trator may  lawfully  pay  counsel  fees,  it  follows  that  ser- 
vices rendered,  and  not  paid^  but  which  he  wrongfully  neg- 
lected to  pay,  may  be  decreed  to  be  paid  out  of  assets  found 
in  his  hands  unexpended. 

Counsel  for  England  say  that  John  England  was  dead' 
when  the  debts  arose,  meaning  when  the  administrators 
gave  their  notes  therefor.  I  see  no  force  in  this  fact.  When 
he  signed  the  bond,  he  undertook  for  the  administration 
of  the  assets  by  his  principals,  whether  he  was  dead  or 
alive,  during  the  administration;  and,  if  Bradford  and 
Brown  became  entitled  to  payment  out  of  the  assets  during 
the  progress  of  administration,  how  can  it  matter  whether 
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the  surety  was  dead  or  alive  at  the  time  when  the  ser- 
vice creating  a  charge  on  such  assets  was  performed?  This 
argument  overlooks  the  fact  that  counsel  fees  are,  under 
our  law,  a  part  of  the  very  charge  of  administration,  and 
as  binding  on  the  estate  as  a  debt  created  by  the  decedent 
in  life, — more  so.  It  is  contended  that,  as  the  administra- 
tors gave  Bradford  and  Brown  notes  for  this  compensation, 
signed  by  them,  with  the  addition  after  their  names  of 
^'Administrators  of  James  Trahern,  Deceased,"  these  words 
are  mere  descriptio  personarum^  and  have  no  effect  to 
change  the  legal  liability  thereon,  and  they  are  the  indi- 
vidual notes  of  the  administrators  personally,  and  not  the 
notes  of  the  estate.  As  notes  they  are  the  notes  of  those 
X)arties.  Of  their  intrinsic  force,  per  se^  they  bind  them 
only,  as  the  words  in  notes  signed,  "James  Bennett,  Agent 
for  Lewis  County,"  were  held  to  be  notes  of  Bennett,  not 
binding  on  the  county.  Exchange  v.  Le-wis  Co.^  28 
W.  Va.  273.  See  Rands.  Hale,  3  W.  Va.  495;  Early  v. 
Wilkinson,  9  Grat.  71.  But  that  was  a  debt  which  Lewis 
County  could  not  contract.  If  an  action  at  law  were 
brought  on  such  notes,  it  would  be  proper  to  sue  the  sign- 
ers as  individuals,  ignoring  those  words,  or,  if  used,  they 
would  be  rejected  as  mere  description  of  the  signers.  The 
notes  bound  the  signers  personally.  But  the  question  is, 
did  those  notes  debar  Bradford  and  Brown  from  looking: 
to  the  estate  for  services  rendered  it?  The  taking  of  a 
note  for  another  note  or  an  account  does  not  operate  as 
discharge,  unless  so  expressly  agreed,  but  action  on  the 
old  note  or  account  may  still  be  maintained.  The  taking 
of  the  note  of  a  person  not  before  bound  is  prima  facie — 
ovA.^ prima  facie — payment;  but  these  parties,  having  as- 
sets payable  to  these  debts,  were  personally  bound,  and  the 
very  fact  that  they  added  the  words,  "Administrators  of 
James  Trahern,"  indicates  that  there  was  no  intention  to 
discharge  the  estate.  There  may  have  been  other  evidence 
before  the  commissioner  in  the  White  case  touching  these 
services.  There  is  the  decree,  and  it  is  proven  in  this  case 
that  they  were  rendered.  Therefore,  treating  that  decree  as 
but  prima  facie,  and  I  doubt  whether  we  should  not  say 
it  was  conclusive,  we  see  nothing  to  repel  \\,%  prima  facie 
showing.  We  are  cited  to  Schouler,  Ex'rs,  section  256,  say- 
ing that  the  executor  or  administrator  cannot  create  a  debt 
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against  the  estate.  Clearly  he  cannot  make  a  contract  on 
a  consideration  new  and  independent  of  the  decedent,  as 
only  his  obligations  bind  his  estate.  But  how  as  to  neces- 
sary expenditures  or  liability  for  administration?  The 
same  section  says,  as  an  exception,  the  executor  may  on 
principle,  contract  for  all  necessary  matters  relating  to  the 
estate,  and  "the  immediate  and  particular  result  is  that, 
a  suflSciency  of  assets  being  presumed  as  an  element  of  the 
undertaking,  he  contracts,  as  upon  his  personal  responsi- 
bility, to  keep  good  that  sufficiency."  He  is  personally  lia- 
ble for  the  contract,  but  is  allowed  to  pay  out  of  the  assets, 
and,  the  contract  being  lawful,  if  he  does  not  so  apply  them 
the  party  can  charge  him  individually.  Say  that  he  is 
personally  liable.  So  he  is,  for  the  fund  found  in  his  hands 
applicable  thereto,  and,  as  that  fund  came  from  assets,  the 
sureties  undertook  that  he  would  apply  that  fund  prop- 
erly. How  does  the  fact  that  he  is  also  individually  liable 
change  the  case?  2  Lomax,  Ex'rs,  side  pages  458,  459; 
Davis  V.  Rowe^  2  Rand,  416. 

I  come  now  to  the  question  whether  the  land  claimed 
by  Jasper  England  is  liable  to  these  debts.  I  confess  that, 
up  to  this  point  in  this  opinion,  I  have  written  under  the 
impression  that  it  was  liable,  but  a  re-examination  haa 
changed  that  impression.  My  trouble  was  uncertainty  as  to 
the  land  claimed  by  Jasper  to  have  been  given  him  by  his 
father;  for,  both  as  to  sales  and  to  gifts,  there  must  be  legal 
certainty  in  the  contract  of  sale  or  gift,  both  with  reference 
to  the  terms  of  sale  and  the  description  of  the  property. 
Mathews  v.  Jarreit,  20  W.  Va.  415;  Gallagher  v.  Gallagher, 
31  W.  Va.  9,  (5  S.  E.  297).  In  the  former  case  the  court  held 
as  too  uncertain  in  description  for  enforcement  a  sale  of 
''ten  acres  of  land  on  the  west  side  of  the  branch  on  the 
Keeny  place,  where  Mathews  now  resides."  In  Westfall 
v.  Cottrills,  24  W.  Va.  763,  a  sale  of  "40  acres  off  the 
Spring  Fork  and  of  my  tract  of  147  acres  on 
Beech  Fork"  was  held  too  indefinite.  These  two  cases  hold 
that  "where  neither  the  contract  nor  proof  identifies  the 
tract  or  boundaries  of  the  land,  nor  refers  to  anything 
by  which  it  may  be  identified  with  reasonable  certainty," 
it  will  not  be  executed  in  equity.  In  the  present  case, 
John  England,  owning  a  tract  of  land  said  to  contain 
two  hundred  and  one  acres,  in  1866  gave  Jasper,  as  he 
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claims,  one  hundred  and  five  acres,  being  half,  known  as 
the  "west''  or  "south"  end.    Jasper's  evidence  is  incompe- 
tent in  behalf  of  himself.    Smith  v.   Turley^    32  W.  Va. 
14,  (9  S.  E.  46).    But,  if  used  against  him,  I  thought  his 
own  statement  showed  uncertainty  in  description  of  the 
land;  for  he  says  his  father  gave  him  a  certain  tract  of 
thirty-four  acres,  acquired  by  his  father  from  Nicola,  and 
^'enough  off  of  the  other  end  to  make  us  even, — ^me  and 
my  brother  James,  105  acres  apiece.     The  thirty-four  acres 
was  alreadv  identified  bv  metes  and  bounds,  and  that  I 
was  to  take  the  land  adjoining  that  of  my  father's  farm 
to  make  my  equal  part."    I  thought  this  uncertain.    What 
part  of  the  residue  outside  of  the  thirty-four  acres?    Where 
are  the  lines?      How  could  the  court    specify    boundary 
to  go  in  a  deed?     But  later  the    thought    comes    to   me 
that  it  is  a  gift  of  not  a  special  parcel,    but   half    of   a 
tract.     Jasjier's  evidence,  as  a  whole,  is  to  be  so  inter- 
preted.    But  exclude  that,  James  England's  evidence  so 
shows.      So    does     Nestor's  and  Edwards'.      I  hold   that 
the  evidence  shows  a  gift  of  the  undivided   moiety.     A 
sale  of  an  undivided    moiety  would  be  enforceable,  and  so 
with  a  gift,   I  suppose,  if  other  necessary  elements  are 
shown.      Edwards'   evidence   shows   that   John    England 
and  his  son  Jasper,  and  Edwai»ds,  built  a  fence  dividing  the 
Jasper  part  from  the  residue,  and  the  father  said  that  the 
part  Jasper  lived  on  belonged  to  him.    This  seema  to  be 
a  definition  by  the  parties  of  the  land,  if  we  look  at  the  pre- 
existing act  of  donation,  or  as  a   new   one,  and   goes  far 
to  supply  certainty  as  to  the  land  intended  to  be  given. 
The  cases  cited  above  allow  this  oral  testimony  to  help 
out  indefinite  description.    But  view  it  as  a  gift,  not  of 
a  part,  but  a  moiety,  and  the  taking  possession  of  a  par- 
ticular end  would  give  Jasper  a  preferable  right  to  that 
end,  in  equity;   at   any   rate  vest  a  right   calling   for  its 
proper  legal  treatment,  in  case  of  partition  in  equity.    The 
father's  will  gave  the  tract  to  the  two  sons,  Jasper  and 
James,  to  be  equally  divided.     If  Jasper  already  had  a 
vested  right,  enforceable  against  his  father,  this  would  not 
destroy,  but  confirm,  it. 

Having  gotten  rid  of  the  question  of  certainty  as  to  the 
description  of  the  land,  the  next  question  is,  has  Jasper 
England  shown  a  right  to  the  land  which  would  enforce 
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a  deed  from  his  father?  It  is  not  a  purchase  on  valuable 
consideration.  If  it  were,  mere  delivery  of  actual  pos- 
session would  be  an  act  of  part  performance,  calling  for 
specific  performance.  Jasper  seeks  to  defend  himself 
on  the  ground  of  a  gift,  based  on  meritorious  consideration. 
Here  there  must  be  more  than  mere  possession.  There 
must  be  what  takes  the  place  of  valuable  consideration  in 
the  case  of  a  sale.  There  must  be  expenditure  of  money 
or  labor  in  valuable  improvements.  Jasper  left  his  fath- 
er's roof  in  1866,  went  into  actual  possession,  built  two 
houses  upon  the  land,  planted  an  orchard,  cleared  and 
fenced  land,  and  lives  yet  on  the  land;  so  he  meets  this 
demand.  It  is  well  established  that  a  gift  of  laud  based 
on  meritorious  consideration,  by  reason  of  which  the  donee 
has  been  induced  to  make  valuable  improvements,  will  be 
enforced  in  equity  by  conveyance  of  the  legal  title.  Frame 
^. Frame,  32  W.  Ya.463,  (9  S.  E.  901);  Harrison  v.  Harri- 
son,  36  W.  Va.  556,  (15  S.  E.  87;  Burkholdcrv.  Liidlam,  30 
Grat.  255 ;  Halsey  v.  Peters'  Ex'r,  79  Va.  60.  So  I  conclude 
the  dismissal  of  the  bill  as  to  Jasper  England  was  right, 
as  his  land  is  not  liable. 

Next,  as  to  the  land  devised  by  John  England  to  James 
England.      I    cannot    see    how    the    bill    was    dismissed 
as  to  this  land.    James  England  did  not  answer.    His  case 
is  different  from  Jasper's.     He  was  not  put  in  possession, 
but  continued  living  with  his  father  in  the  house  on  the  land 
given  him  by  the  will,  until  his  father's  death.     He  made 
no  improvements.    Hence,  if  a  gift  were  made  to  him, 
his  possession  was  a  mere  continuance  to  dwell  with  his 
father  as  before,  not  a  possession  referable  alone  to  the 
gift.    His  land  is  liable  to  Crim's  debts.     The   land    left 
by  William  Nestor,  a  surety  in  the  bond,  in  the  hands  of 
his  heirs,  is  liable    to    Crim's    debts.      So    is     any     bal- 
ance in  the  hands  of  James  Lawless,  the  purchaser  of  the 
land  sold  under  the  will  of  John  England,  and  proceeds 
of  its  sale  in  the  hands  of  John  England's  executor.     So 
are  the  legatees  of  John  England  liable  for  what  they  de- 
rived from  the  sale  of  his  land. 

I  wrote  up  the  case  as  to  Samuel  Moats,  as 
lie  answered,  and  Crim's  counsel  discussed  the  case 
as  to  him,  when  I  discovered  that  Moats  is  not 
a    party    to    the    suit,    and    the    bill    contains    no    mat- 
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ter  touching  him;  and  therefore  I  do  not  pass  on  his  case 
in  any  manner,  and  the  court  decides  nothing  as  to  him. 
We  reverse  the  decree,  and  dismiss  the  bill  as  to  Jasper 
England,  so  far  as  it  seeks  to  make  his  land  devised  to  him 
by  his  father  liable  for  Crim's  debts,  and  discharge  his  said 
land  therefrom,  and  we  remand  the  case  for  further  pro- 
ceedings proper  in  the  case,  as  above  indicated,  and  further 
as  equity  requires. 

Reversed. 


CHARLESTON. 

Grobe  v.  Roup  et  al. 
Submitted  January  20,  1899— Decided  April  22,  1899. 
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1   40  4881  1.     Injunction — Affidavits— Dissolution. 

_5L^i  I^  ^s  error  to  dissolve  an  injunction  on  affidavits  merely  when 

I  jS  ^i  by  the  pleadings  the  burden  of  proof  is  on  the  defendant  moving- 

'   46  4®  such  dissolution,  as  the  plaintiff  has  the  right  to  cross-examine 

■  ^^77  d'^fendant's  witnesses  and  rebut  their  testimony,     (p.  490). 

2.     Equity  Pleading — Answer— Cross- Bill — Parties — Process, 

An  answer  in  the  nature  of  a  cross-bill  praying  the  affirmative 
relief,  which  affects  co-defendants,  must  make  such  co-defendants 
parties  thereto,  and,  in  default  of  the  waiver  thereof  by  such  co- 
defendants,  must  have  proper  process  issued  thereon  before  a 
hearing  can  be  had  as  to  the  matters  contained  in  such  answer, 
(p.  491.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  John  T.  Grobe  against  C.  W.  Roup  and  others. 
From  a  judgment  dismissing  the  bill  as  to  Roup  and  the 
Pomeroy  National  Bank,  plaintiff  appeals. 

Reversed. 

Campbell,  Holt  &  Campbell,  for  appellant. 
SiMMS  &  Enslow  and  C.  E.  Hogg,  for  appellees. 

Dent,  President: 

This  is  a  controversy  over  one  thousand  eight  hun- 
dred dollars  of  funds  belonging  to  the  firm  of  Grobe  & 
Roup,  now  on  deposit  in  the  Huntington  National  Bank. 
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It  was  here  once  before.  See  Grobe  v.  Roupy  44  W.  Va. 
197,  (28  S.  E.  699),  where  the  facts  are  fully  set  out.  It 
was  then  held  by  this  Court  that,  as  the  papers  then  stood^ 
the  plaintiff,  John  T.  Grobe,  had  made  out  ^  prima  facie 
caise,  and  that  the  injunction  should  be  contiuuod  until 
th«^  final  hearing  thereof.  On  the  case  being  remanded 
the  Huntington  National  Bank  filed  its  answer,  admitting 
substantially  all  the  charges  of  the  bill,  except 
that  it  denied  having  any  knowledge  of  the  fraud- 
ulent intent  of  the  partner.  Roup,  in  transferring  the  fund 
to  his  individual  credit  and  taking  a  certificate  of  deposit 
therefor  in  his  own  name,  claimed  it  was  an  innocent 
holder  of  the  fund,  and  prayed  that  the  court  would  de- 
cree as  to  who  was  the  proper  party  entitled  to  the  fund^ 
— the  partnership  and  its  creditors,  or  the  Pomeroy  Na- 
tional Bank,  the  holder  of  the  certificate.  The  respondent, 
then,  without  waiting  for  a  final  hearing  of  the  cause, 
filed  the  affidavits  of  its  officials  as  to  want  of  notice  of 
the  firm's  equities,  or  the  fraudulent  intent  of  the  partner 
in  procuring  its  certificate,  and  moved  a  dissolution  of  the 
injunction.  The  plaintiff  replied  generally  to  such  answer, 
and  filed  his  own  affidavit  in  contradiction  of  that  of  J. 
K.  Oney,  cashier  of  the  respondent,  and  resisted  such  mo- 
tion. The  Circuit  Court  sustained  the  motion  and  dis- 
solved the  injunction,  and  dismissed  the  bill  as  to  re- 
spondent and  the  Pomeroy  National  Bank.  From  this 
decree  the  plaintiff  again  appeals. 

In  the  case  of  Schoonover  v.  Bright^  24  W.  Va.  698, 
it  is  held  that  "an  injunction  will  be  dissolved  on  the  hear- 
ing if  the  answer  fully,  plainly  and  positively  denies  all 
the  material  allegations  of  the  bill  on  which  the  injunc- 
tion was  founded,  and  there  is  no  proof  to  establish  al- 
legations." Hazlett  v.  McMillan,  11  W.  Va.  466.  Pe- 
iroleiim  Co.  v.  Rittenhousc,  12  W.  Va.  313.  This  is  a  good 
law,  but  it  is  inapplicable  to  this  case.  Plaintiff's  bill 
set  up  a  good  case  of  fraud,  and  the  circumstances  sur- 
rounding it  raised  2^  prima  facie  notice  thereof  against  the 
Huntington  National  Bank.  Without  repelling  any  of 
these  circumstances,  the  bank  denies  notice.  This  casts 
the  burden  of  proof  upon  it.  "The  fact  of  notice  may  be 
inferred  from  circumstances  as  well  as  provided  by  direct 
evidence,  and,  where  the  facts  and  circumstances  are 
such  as  to  raise  a  presumption  of  notice,the  burden  of  proof 
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is  shifted,  and  it  devolves  upon  the  defendant  purchaser 
to  prove  want  of  notice.    Newman  v.  Chapman^    2  Rand. 
■(Va.)  93;  French  v.  Loyal  Co.,    5  Leigh,  635;  16  Am.  Eng. 
Enc.  Law»  790."      Farley  v.  Bateman,    40  W.  Va.  540,  (22 
8.  E.  72)-    This  rule  applies  especially  in  cases  of  fraud 
•depending  for  proof  upon   the  facts  and  circumstances. 
The  burden  being  shifted  to  the  bank  to   prove   want   of 
notice,  it  cannot  do  this  by  mere  affidavits  of  witnesses, 
for  the  reason,  if  no  other,  that  plaintiff  has  the  right 
to   cross-examine    them.      In    addition,    the    respondent's 
only  material  witness  to  establish  want  of  notice  (the  cash- 
ier) is  contradicted  by  the  plaintiff's  affidavit,  which  leaves 
the  facts  and  circumstances  to  control,  which,  as  hereto- 
fore held  by  this  Court,  are  sufficient  to  establish  B.prima 
facie  case  in  favor  of  plaintiff.     It  was  therefore  error  to 
dissolve  the  injunction  until  a  full,  fair   hearing   of   the 
case  on  proofs  could  be  had.  Noyes  v.  Vi'ckers,  39  W.  Va. 
30,  (19  S.  E.  429);  Vreelandv.  Stone  Co,,    25  N.  J.  Eq.  140; 
Wooion  v.  Smith,  27  Ga.  216;  Armstrong  v.  Town  of  Graf- 
ton,  23  W.  Va.  50,  55;  Kerr  v.   Hill,   27  W.  Va.  576,  605. 
If  the  defendant  admits  the  equity  in  the  bill,  but  siit:^  up 
new  matter  of  defense,  on  which  he  relies,  the  injunction 
will  be  continued  till  the  hearing.    2  Tuck.  Bl.  Comm.  478. 
The  proof  of  want  of  notice,  in  the  light  of  the  circum- 
stances, is  matter  of  defense,  shifting  the  burden,  as  held 
in  the  former  decision  of  this  Court,  to  the  respondent. 

There  is  another  matter  in  the  way  of  the  dissolution 
of  this  injunction.  The  Huntington  National  Bank  still 
has  the  partnership  fund  under  its  control,  and  it  now  has 
full  and  complete  notice  not  to  pay  it  out  to  the  delin- 
quent partner  or  his  order.  In  its  answer  it  has  presented 
no  good  reason  why  it  should  be  permitted  to  do  so  in 
fraud  of  the  partnership-  It  does  not  claim  that  it  is 
liable  now,  or  ever  will  be,  to  pay  such  fund  to  any  one 
else.  It  says  its  certificate  of  deposit  is  held  in  the  Pome- 
roy  National  Bank,  and  submits  to  the  court  the  question 
of  its  negotiability,  and  apparently  prays  affirmative  re- 
lief in  relation  thereto,  in  asking  the  court  to  determine 
to  whom  the  funds  should  be  paid,  and  for  further  and  gen- 
eral relief.  This  answer  is  undoubtedly  a  bill  of  inter- 
pleader, in  the  nature  of  a  cross  bill.  But  it  makes  no 
parties,  and  is  therefore  fatally  defective  in  this  respect. 
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On  such  an  answer  the  court  could  decree  no  relief  against 
the  Pomeroy  National  Bank,  for  the  reason  it  is  not  prop- 
erly impealed.  Goff  v.  Price,  42  W.  Va.  384,  (26  S.  E. 
287.)  In  this  case  it  is  held  that  "an  answer  under  sec- 
ton  35,  chapter  125,  Code,  containing  new  matter  con- 
stituting a  claim  for  affirmative  relief,  may  be  taken  for 
confessed  as  against  the  plaintiff,  but  not  against  another 
•defendant,  without  service  of  process."  It  would  be  im- 
proper to  decide  upon  the  negotiability  of  the  certificate  of 
deposit,  especially  as  against  the  Pomeroy  National  Bank, 
unless  it  was  so  impleaded  that  it  would  be  bound  there- 
by, either  as  to  such  negotiability,  or  other  equities  that 
may  arise  between  the  two  banks,  and  in  which  the  plain- 
tiff is  not  otherwise  than  incidentally  interested.  On  the 
question  of  the  negotiability  of  such  certificates,  as  it  must 
inevitably  arise,  counsel  are  referred  to  5  Am.  &  Eng, 
Enc.  Law  (2d  Ed.)  809.  The  decisions  are  collected  on 
page  805.  See  especially  the  Alabama  and  Penn- 
sylvania doctrine.  Patterson  v.  Poindexter,  6  Watts 
&  S.  221  \  Davis  v.  Miller,  14  Grat.  1,  18;  Bank  v.  Hysell, 
22  W.  Va.  142,  146;  aNeill  v.  Bradford,  1  Pin.  395,  42 
Am.  Dec.  574,  note.  For  the  foregoing  reasons,  the  de- 
<;ree  complained  of  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  principles  of 
equity. 

Reversed. 
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CHARLESTON. 

Landers  z\  Ohio  River  R.  Co. 
Brannon  and  English,  Judges,  dissenting. 

Submitted  January  16,  1899— Decided  April  22,  1899. 

Syllabus  by  the  Court. 

Appeal — Argument  of  Counsel — Instructions. 

In  order  to  authorize  this  court  to  revise  errors  predicated  upon 
the  abuse  of  counsel  of  the  privilege  of  argument,  it  should  be 
made  to  appear  that  the  party  asked  and  was  refused  an  instruc- 
tion to  the  -jury  to  disregard  the  unauthorized  statements  of  the 
counsel,     (p.  502). 

Error  to  Circuit  Court,  Mason  County. 

Action  by  John  Landers,  by  his  next  friend,  William  H. 
Landers,  against  the  Ohio  River  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Affirmed  by  divided  Court, 

Rankin  Wiley,  H.  P.  Cainden,  and  Chilton,  MacCorkle 
&  Chilton,  for  plaintiff  in  error. 

Russell  &  Webster  and  C.  E.  Hogg,  for  defendant  in 
error. 

McWhorter,  Judge: 

This  was  an  action  for  damages  for  personal  injuries 
to  John  Landers,  an  infant,  who  sued  in  the  (circuit  Court 
of  Mason  County  by  William  H.  Landers,  his  next  friend, 
against  the  Ohio  River  Railroad  Company,  in  which  he  laid 
his  damages  at  twenty  thousand  dollars.  The  case  wastried 
at  a  special  term  of  said  court,  held  in  November,  1895, 
and  a  verdict  was  rendered  for  plaintiff  for  eight  hundred 
dollars,  upon  which  judgment  was  rendered  on  the  Tth 
day  of  December,  1895.  The  declaration  contained  four 
counts,  to  which,  and  to  each  count,  defendant  demurred, 
which  demurrers  the  court  overruled,  and  which  over- 
ruling is  assigned  by  the  appellant  as  error;  but,  as  coun- 
sel for  appellant  points  out  no  ground  for  sustaining  it. 
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and  does  not  rely  upon  it  in  his  brief,  and  as  the  declaration 
seems  to  be  in  good  form,  following  in  a  general  way,  and  as 
nearly  as  may  be,  Hogg,  PI.  &  Forms,  pp.  344-346,  and  I 
think  sufficiently  alleging  good  cause  of  action,  I  see  no 
reasons  for  disturbing  the  action  of  the  court  in  overrul- 
ling  the  demurrer. 

It  appears  from  the  record  that  on  the  evening  of 
July  17,  1893,  at  the  town  of  Point  Pleasant,  in  said  coun- 
ty, a  through  freight  train  of  the  defendant,  containing 
about  27  cars,  came  into  the  yard  from  the  southward, 
remaining  a  few  moments,  or  a  short  time,  and,  as  it  pulled 
out  on  its  regular  run  going  north  from  the  station,  the 
plaintiff,  a  boy  or  young  man  of  about  17  years  of  age, 
who  lived  with  his  father,  near  Pomeroy,  Ohio,  a  few  miles 
above  Point  Pleasant,  and  who,  in  company  with  a  young 
man,  Charles  Sanley,  had  walked  down  to  the  latter  town 
that  day  "in  search  of  work,"  and  failing  to  find  it,  and  de- 
siring to  return  home,  liaving  no  money  to  pay  his  fare, 
climbed  on  the  train,  and  stood  on  the  ladder  between  the 
cars.  Some  eighteen  or  twenty  others  got  on  at  the  same 
time.  Plaintiff  testifies:  That  he  was  standing  alone  be- 
tween the  cars.  "There  was  a  fellow  standing  there  talk- 
ing to  the  conductor,  and  he  was  standing  there  talking  to 
him,  and  I  seen  him  [the  conductor]  talking  and  point- 
in  at  me,"  and  the  fellow  who  was  talking  to  the  con- 
ductor "came  right  there  to  me,  and  kicked  me  off  the 
train."  That  the  conductor,  when  pointing  towards  plain- 
tiff, said  something;  but  plaintiff  could  not  tell  what  it 
was  on  account  of  the  train  making  so  much  racket.  Says 
he  kicked  him  in  the  back,  between  the  shoulders,  and  that 
he  fell  on  the  side  next  the  river,  and,  when  he  went  to 
get  up,  saw  there  was  something  wrong  with  his  left  ankle, 
tried  to  get  up,  and  could  not.  Some  fellows  came  and 
"packed"  him  up  by  the  flour  mill.  Did  not  know  who 
picked  him  up.  Two  doctors  came,  and  pulled  around  on 
his  foot,  and  got  it  to  the  place  as  near  as  they  could, 
bandaged  it  up,  and  gave  him  some  medicine  to  put  on 
it,  and  Robert  Johnson  took  him  to  his  home,  and  kept 
him  over  night.  The  next  day  was  sent  up  on  a  boat  to 
Enterprise,  and  hauled  home  in  an  express  from  there. 
That  after  he  got  home  Dr.  Shafer  treated  him,  made  two 
visits,  dressed  his  ankle,  put  salve  on    it,   and    bandaged 
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it  up  again;  left  salve,  and  directions  how  to  treat  it;  pat 
it  on  a  pillow  on  a  chair.    Was  in  the  hoase  over  three 
weeks,  and  over  five  weeks  before  he  could  walk  without 
a  crutch;  then  used  a  cane.     Suffered  greatly.     Said  it 
pained  him  very  much  in  cloudy  weather,  and  hurt  him  so- 
he  could  not  sleep  of  nights  much,  and  kept  a  good  strong 
bandage  on  it  all  the  time.    Could  not  get  around  as  well 
as  before  he  was  hurt.     Could  not  wear  boots,  nor  lace 
shoe  tight,  but  had  to  keep  it  loose.      Says,  when  the  man 
came  to  him,  he  was  doing  nothing  but  standing  and  rid- 
ing on  the  train,  and  he  said  to  him,  "You  get  off  of  here^ 
you  d —  s —  of  a  b — ,"  and  whaled  away,  and  kicked  him 
off;  that  the  train  was  running  at  right  good  speed.    Dr. 
E.  J.  Mossman  was  called  to  him,  with  Dr.  Neale.  Mossman 
testifies  that  they  found  the  large  bone  broken,  and  a  frac- 
ture and  dislocation  of  the  ankle  joint.    The  smaller  bone 
on  the  outer  side  was  driven  down  over  the  bones  of  the 
ankle;  in  other  words,  there  seemed  to  be  a  jamming  of  the 
bones  of  the  ankle  joint  up  between  the  other  two, — ^the 
bones  of  the  leg.     The  ligaments  were  very  much  torn  by 
reason   of  this  fracture, — by   reason   of  this  break, — and 
even  when  he  saw  it  there  was  considerable  swelling.    Dr. 
Mossman  was  corroborated  by  Dr.  Neale,  both  of  whom  tes- 
tified^ as  to  the  condition  of  the  injury  at  the  time  of  the 
trial,  as  did  also  Dr.  L.  V.  Guthrie,  showing  that  it  wa» 
still  a  -severe  injury,  giving  more  or  less  trouble,  and  that  it 
was  a  permanent  injury.     Several  other  physicians  also 
testified  as  to  the  condition  of  the  injury  at  the  time  of  the 
trial,  corroborating  the  testimony  as  to  the  permanency  of 
the  injury,  and  the  effect  of  it  in  the  future  of  his  life. 
The  question  is  as  to  the  liability  of  the  defendant,  and  the 
coiTectness  of  the  rulings  of  the  court,  and  whether  there 
is  evidence  tending  to  support  the  verdict  of  the  jury.    If 
the   liability   is   established,   the  judgment,  is   reasonable 
enough,  and  is  not  complained  of  as  to  amount. 

Witness  William  Orr  was  asked  if  he  saw  John  Lan- 
ders on  the  train  that  started  north  that  evening,  and 
savs:  "No;  I  didn't  see  him  on  the  train.  I  saw  him  when 
he  struck  the  ground.  I  saw  him  when  he  got  off  the 
train.  ♦  ♦  ♦  State  what  took  place;  what,  if  anything, you 
heard  Mr.  Murray,  the  conductor,  say  upon  that  occasion. 
Well,  when  I  saw  the  train  there,  I  went  to  get  on  the  train 
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to  go  to  Maf^u  Gity,  and  Mr.  Murray  hallooed  to  get  off' 
there.  I  got  off.  He  said,  ^Kick  them  s — s  of  b — ^s  off, 
I  don't  know  who  he  meant.  He  didn't  mean  me,  for  1 
was  already  off.  I  looked  up  the  track  there,  and  I  seen 
this  man  coming  out.  I  seen  him  coming  out  tumbling- 
orer,  it  looked  like  to  me.  I  run  to  him," — and  states: 
After  the  command  was  given,  he  saw  a  man  he  thought 
was  a  brakeman,  who  had  been  helping  to  do  the  work  in 
the  yard,  come  up,  and  it  looked  to  him  like  he  got  his  foot 
down  this  way,  and  kicked.  Saw  his  foot  go  through  the 
car.  The  man  was  on  the  car  right  above  the  man  who 
tumbled  out.  Witness  was  on  the  ground  about  two  car 
lengths  from  Murray  when  he  made  the  remark.  Wit- 
ness thinks  he  saw  the  man  who  did  the  kicking  going 
south  that  morning,  but  may  be  mistaken.  Saw  him  come 
in  on  the  train  from  the  south,  and,  after  he  did  the  kick- 
ing, saw  him  going  north  on  the  train.  Thinks  the  train 
was  moving  six  or  eight  miles  an  hour.  Two  others  jumped 
off  when  witness  did,  when  Murray  "hallooed"  to  get  off. 
Ed.  Wright,  witness,  was  firing  at  Equity  Mill.  Was 
standing  in  the  engine  room  at  the  mill,  and  saw  a  man 
coming  from  the  engine  to  the  rear  of  the  train.  He  stepped 
across  to  the  coupling  of  the  cars.  Didn't  see  the  man  that 
he  kicked.  He  took  hold  of  the  brake  with  his  left  hand, 
and  reached  back,  and  kicked,  and  saw  the  boy  come  out, 
and  he  came  out  like  a  bird,  too.  It  was  the  plaintiff. 
After  filling  the  furnace,  went  to  the  boy,  who  was  lying 
there,  holding  his  leg  up  with  his  hand.  Train  was  going 
six  to  eight  miles  an  hour.  Robert  Adkins  saw  the  train 
going  up;  saw  a  couple  of  fellows  on  the  train;  did  not 
know  exactly,  at  the  time,  that  one  of  them  was  John 
Landers;  was  standing  withitf  about  15  feet  of  Murray, 
who  was  talking  to  a  fellow,  with  light  clothes  on,  on  the 
train,  on  an  oil  tank,  and  the  fellow  stepped  off  from  him, 
about  two  or  three  steps,  and  he  pointed  out  towards 
this  fellow,  whose  head  and  neck  was  sticking  over  the 
box  car,  and  he  halloed  out,  and  said,  ^*Kick  that  G — 
d —  s —  of  a  b —  off  there."  When  Murray  gave  the  order, 
he  ran  out  on  the  cars,  and  kicked  this  fellow  off.  John 
Eads  says  William  Murray  was  conductor  on  the  train. 
Witness  was  standing  on  the  ground,  could  not  tell  how 
close  to  the  car  on  which  the  conductor  was,  but  in  hear-^ 
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ing  distance,  and  heard  the  conductor  say  to  the  fellow 
with  light  clothes  on,  "Kick  that  s —  of  a  b —  off  between 
the  cars."  The  man  went  between  the  cars,  and  John 
Landers  came  out  on  the  side  towards  witness.  When  the 
train  passed,  witness  went  to  him.  A  crowd  gathered 
around  him.  Drs.  Mossman  and  Neale  came  and  examined 
his  leg. 

William  Murray,  who  is  admitted  and  proved  by  both 
parties  to  have  been  conductor  of  the  train,  is  introduced  by 
appellant  as  a  witness,  and  denies  that  he  gave  orders  to 
kick  plaintiff  off  the  train,  or  to  put  any  person  off,  or  that 
he  made  any  such  remark  as  is  attributed  to  him  by  several 
of  appellee's  witnesses,  who  claim  to  have  been  near  to  him, 
and  heard  him  direct  that  they  be  kicked  off,  and  says  he 
knew  nothing  of  any  person  being  put  off  the  train  in  the 
yards  at  Point  Pleasant,  or  above  the  yards,  until  he  got 
to  Camden,  some  miles  above.  James  Sharpneck  says  he 
was  front  brakeman  on  the  train;  that  the  train  was  mov- 
ing six  or  eight  miles  an  hour;  that  he  kicked  no  person  off, 
and  did  not  tell  any  one  to  put  any  body  off.  J.  R,  Cawley 
was  brakeman  on  rear  of  the  train,  and  heard  Conductor 
Murray,  while  standing  on  the  ground,  tell  some  fellows, 
while  pulling  out  of  the  side  track,  that  he  wanted  them 
hobos  to  stay  off  the  train,  or  keep  off,  or  something  of  that 
kind.  The  witness  was  also  standing  on  the  ground  and 
heard  him  "halloo."  This  was  while  they  were  making  up 
the  train.  That  witness  did  not  kick  anybody  off,  nor  put 
anybody  off  the  train,  nor  direct  anybody  else  to  put  off  or 
kick  off  anybody,  but  knew  nothing  about  it  until,  three 
or  four  days  afterwards,  he  heard  in  Parkersburg  that  some 
fellow  was  hurt.  William  Grass,  witness  for  appellant, 
was  allowed  by  the  conductor  to  go  on  the  train  from  the 
yards  at  Huntington,  and  assisted  the  brakeman,  for  being 
carried  up  to  Marietta.  Says  he  ordered  the  men  off,  but 
used  no  means  to  put  them  off,  and  they  jumped  off  at 
their  own  accord;  that  he  had  no  authority  to  put  them  off; 
that  the  conductor  did  not  authorize  him  to  do  so;  that, 
when  the  men  jumped  off,  he  was  within  about  three  feet 
of  them.  Witness  was  on  top  of  the  car,  and  they  were 
between  the  two  on  the  deadwood.  Says  that  man  did  not 
get  off  in  the  right  way,  as  he  ought.  He  stood  on  the  dead- 
wood,  and  just  jumped  off.     He  didn't  catch  hold  of  the 


W.VaJ    Landers  v,  Ohio  River  Railroad  Co.  497 

handhold  or  footholds,  but  just  jumped  off.  The  defendant 
also  introduced  Val.  Barrick,  who  states:  That  he  was 
yard  master  at  Point  Pleasant.  That  he  had,  under  the 
rules  of  the  company,  control  of  all  trains  while  in 
the  yard.  That  he  had  charge  of  that  train  until  it  left  the 
yard.  That,  when  it  started,  he  was  standing  at  the  pen- 
stock talking  with  William  Murray,  the  conductor.  That 
Murray  climbed  up  the  ladder,  got  onto  the  box  car  next 
to  the  engine,  gave  the  engineer  a  signal  to  call  for  a  sig- 
nal from  the  rear  end  of  the  train.  That  the  yard  limits 
are  a  half  mile  north  of  where  appellee  was  hurt.  Saw 
Landers  when  he  came  out  from  between  the  cars.  Saw 
a  man  on  top  of  the 'cars  above  him.  The  man  above  him 
was  not  in  the  employ  of  the  company.  That  a  train  like 
that  would  make  a  very  loud  noise,  so  it  would  be  almost 
impossible  to,hear  anything  around  close  to  where  it  was. 
Heard  Murray  say  to  a  crowd  of  fellows  walking  over  from 
the  river  bank,  leisurely  along,  "You  hobos  want  to  stay 
off  that  train  to-night,"  and  they  turned  and  walked  back 
towards  the  river.  As  soon  as  the  engineer  got  on  his  en- 
gine and  whistled  for  brakes,  and  started  the  train,  Murray 
ran  to  catch  this  box  car.  That  he  got  on,  and  the  fellows 
that  he  told  not  to,  turned  around,  and  made  a  rush  for 
the  train,  and  by  the  time  he  got  to  the  train,  the  train 
was  half  gone  by,  and  they  commenced  grabbing  for  hand- 
holds, and  some  grabbed  them,  and  they  couldn't  make 
it.  They  would  let  go,  and  run  back,  and  try  it  again, 
before  they  got  to  the  pen  stock.  Witness  says  he  had 
control  of  the  train  as  yard  master  while  it  was  in  the  yard. 
The  condutor  had  control  after  it  started. 

The  court,  on  motion  of  the  plaintiff,  gave  to  the  jury 
the  following  instructions,  designated  below  as  1,  2,  3, 
and  4,  contained  in  bills  of  exceptions  Nos.  2,  3,  4,  and  5, 
and  the  giving  of  which,  being  objected  to  by  the  defend- 
ant, constitute  assignments  of  error  Nos.  3,  4,  5,  and  6,  re- 
spectively: "(1)  The  jury  are  hereby  instructed  that  if  they 
believe,  from  the  evidence,  that  the  plaintiff,  John  Landers, 
got  aboard  of  one  of  the  Ohio  River  Railroad  Company's 
north-bound  freight  trains  in  the  month  of  July,  1893, 
without  any  nght  or  permission  to  do  so  from  the  defend- 
ant, or  any  of  its  employes,  and  was  a  trespasser  thereon; 
and  if  they  further  believe,  from  the  evidence,  that  while 
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the  said  Landers  was  on  the  said  train  he  was  kicked  or 
forced  therefrom  by  an  order  or  command  given  by  the  con- 
ductor on  said  train,  and  while  said  train  was  in  motion, 
and  moving  at  a  rate  of  speed  rendering  it  unsafe  or  dan- 
gerous to  eject  the  said  Landers  by  force  or  violence  there- 
from; and  if  thev  further  believe  that  said  Landers  was 
ejected  by  force  or  violence  from  said  train  by  the  order  or 
command  of  the  conductor  thereof,  and  that,  in  conse* 
quence  of  being  so  ejected  from  said  train,  said  Landers 
sustained  any  physical  injuries, — then  the  jury  should  find 
for  the  plaintiff,  and  assess  his  damages  at  such  sum  aa 
will  be  commensurate  with  such  injuries,  not  exceeding, 
however,  the  sum  sued  for  in  this  action.  (2)  The  jury 
are  further  instructed  that,  in  the  absence  of  proof  to  the 
contrary,  the  power  or  authority  to  eject  any  and  all  tres- 
passers from  the  freight  train  upon  which^the  plaintiff, 
Landers,  was  attempting  to  ride,  after  the  train  had  been 
signaled  to  leave  the  yards  at  Point  Pleasant  by  the  con- 
ductor, and  was  in  motion,  and  going  north  on  the  main 
track  on  its  regular  trip,  and  upon  which  such  conductor 
had  taken  his  position,  belonged  to  the  conductor  thereof, 
as  such  conductor  could  not  exercise  this  power  or  author- 
ity jso  as  needlessly  or  wantonly  to  cause  injury  to  another^ 
even  to  a  trespasser  on  his  train;  and  if  the  jury  believe, 
from  the  evidence,  that  such  conductor  did  exercise  such 
power  or  authority  by  commanding  or  ordering  said  Lan- 
ders to  be  kicked  or  forced  from  said  train  while  the  said 
train  was  going  at  such  a  rate  of  speed  as  to  make  it  un- 
safe or  dangerous  to  life  or  limb  to  thus  eject  said  Landers 
from  the  said  train,  and  if  the  jury  further  believe,  from 
the  e\idence,  that  said  Landers  was  so  forced  or  ejected 
from  said  train,  and  tliereby  and  in  consequence  thereof 
sustained  personal  and  physical  injury,  the  jury  are  author- 
ized, under  such  circumstances,  to  find  a  verdict  for  the 
plaintiff,  and  to  assess  his  damages  at  such  a  sum  as  the 
evidence  may  justify*  not  exceeding  the  sum  claimed  in  the 
declaration.  (3)  The  jury  are  further  instructed  that 
in  this  State,  when  a  railroad  train  is  running  on  the  main 
line  of  its  road   in   the   course  of  its  regular  run,  and  is 

manned  b}'  a  conductor,  engineer,  fireman,  and  brakeman, 
like  the  one  shown  in  the  evidence  here,  in  the  absence  of 
proof  to  the  contrary,all  power  to  eject  rests  impliedly^ 
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under  the  law,  with  the  eonductor,  and  such  power  must 
be  exercised  either  by  such  conductor  or  some  one  else 
acting  under  or  by  his  order  or  command.  (4)  The  jury 
are  instructed  that  the  special  instruction  offered  in  evi- 
dence, reading  as  follows:  ^\gents  and  yard  masters  will 
have  charge  of  and  direct  movements  of  all  trains  and 
trainmen  in  Parkersburg,  Point  Pleasant,  Guyandotte,  and 
Huntington  yards,' — does  not  take  away  the  power  and 
authority  implied,  possessed  under  the  law  by  the  con- 
ductor of  a  through  freight  train  to  protect  and  care  for  his 
own  train,  while  the  same  may  have  been  on  the  main 
line  of  the  railroad;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  same  was  running  on  the  main  tracks 
going  on  its  regular  run  north,  with  the  conductor  and  the 
rest  of  the  crew  aboard,  after  the  yard  master  had  signaled 
the  conductor  to  leave,  then  such  conductor,  after  his  train 
had  started  and  was  moving  on  the  main  line  on  its  through 
run  (although  it  may  have  been  at  the  time  within  the  yard 
limits  of  the  railroad  company),  had  the  authority  to  order 
a  trespasser  from  his  train;  and  if  the  jury  believe,  from  the 
evidence,  that  said  conductor  ordered  the  plaintiff  ejected 
from  his  said  train  under  such  circumstances,  then  such 
conductor  was  acting  in  the  line  of  his  duty,  and  within  the 
scope  of  his  duty,  and  within  the  scope  of  his  implied  pow- 
ers, in  the  absence  of  evidence  conferring  such  authority 
upon  some  one  else  then  on  the  train." 

That  appellee  was  a  trespasser  on  the  train  is  ad- 
mitted, and  the  conductor  of  the  train  had  the  right  to 
eject  him  therefrom,  no  more  force  being  used  than  nec- 
essary, and,  though  injury  result  to  him  from  a  lawful 
ejection,  it  is  not  a  ground  of  action.  Grogan  v.  Railway 
Co.,  39  W.  Va.  415,  (19  S.  E.  563).  "Nevertheless,  although 
the  person  injured  be  a  tresspasser,  the  railway  will  be 
liable  to  him  if  its  servants,  in  the  exercise  of  authority 
delegated  to  them,  expel  him  with  unnecessary  violence."' 
Patt.  Ry.  Ace.  Law»  189.  Appellant  insists  that  instruc- 
tion No.  1  is  erroneous  "because  it  predicates  recovery 
upon  the  fact  that  the  train  was  moving  at  a  rate  of  speed 
rendering  it  unsafe  and  dangerous  to  eject  the  plaintiff 
when  the  command  was  given,  and  not  when  he  was 
kicked  off."    A  careful  reading  of  said  instruction  will 
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show  that  it  is  not  susceptible  of  «uch  construction.  "If 
they  further  believe,  from  the  evidence,  that  while  the  said 
Landers  was  on  the  said  train  he  was  kicked  or  forced 
therefrom  by  an  order  or  command  given  by  the  conductor 
on  said  train,  while  said  train  was  in  motion/'  etc.  The 
word  "and"  refers  back  to  the  manner  of  executing  the 

command,  and  not  to  the  command.  If  the  word  "and" 
had  been  left  out,  it  might  be  construed  to  mean  that  the 
command  was  given  while  the  train  was  in  motion;  but 
it  would  be  a  total  perversion  of  the  meaning  of  the  instruc- 
tion, and  the  jury  would  never  think  of  applying  ;snch  a 
meaning.  Appellant  says  it  Is  bad  "because  it  tells  the 
jury  that  if  they  believe,  from  the  evidence,  that  Landers 
was  ejected  by  force  or  violence  from  the  train  by  the 
order  or  command  of  the  conductor  thereof,  and  that,  in 
consequence  of  his  being  so  ejected,  he  sustained  injury, 
the  company  is  liable."  This  objection  might  apply  if 
the  train  were  standing,  but  if  he  was  so  ejected  when  the 
train  was  in  motion,  at  a  rate  of  spewed  rendering  it  unsafe 
or  dangerous  to  eject  him  by  force  or  violence  therefrom, 
the  objection  does  not  apply.  Further,  he  says  it  is  bad 
"because  there  is  no  evidence  to  support  the  hypothesis 
that  it  was  moving  at  a  speed  rendering  it  unsafe  and  dan- 
gerous to  eject  a  trespasser.'?  That  is  a  question  for  the 
minds  of  the  jury.  The  evidence  of  quite  aJl  the  witnesses 
on  both  sides  is  that  the  train  was  moving  about  six  to 
eight  miles  an  hour.  One  of  appellant's  witnesses  put  it  at 
live  or  six  miles  an  hour.  Appellant  says:  "The  company 
is  not  liable  unless  the  force  used  was  excessive,  resulting 
in  unnecessary  injury  as  a  natural  consequence*  or  was  ap- 
plied at  a  time  and  under  circumstances  as  to  make  unnec- 
essary injury  a  natural  consequence;  and  this  instruction 
does  not  predicate  liability  upon  either  of  these  elements, 
but  ui)on  force,  resulting  in  injury,  alone."  Patt.  Ry.  Ace. 
Tjaw,  190,  speaking  of  injury  to  trespassers:  "If  his  injur- 
ies are  the  result  of  the  violence  with  which  the  railway's 
servants  have  expelled  him  from  the  railway's  cars  or 
premises,  or  if  those  injuries  were  caused  by  the  circum- 
stances under  Miiich  he  was  expelled,  as,  for  instance, 
from  a  train  in  motion,  then  the  railway  is  liable  to  him 
therefor," — provided,    of    course,    that    the    servant    was 
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acting  in  the  exercise  of  authority  delegated  to  him  by  the 
railway. 

Objection  is  made  to  instruction  No  2  "because  the 
word  'needlessly'  is  indefinite,  uncertain,  and  misleading, 
for  its  meaning  in  this  connection  cannot  be  fixed  and  de- 
termined," and  that  it  says  that  if  "Landfers  was  so  forced 
or  ejected  from  said  train";  the  word  "so"  being  intended  to 
refer  to  what  precedes,  but  that  "so  ejected,"  in  the  connec- 
tion in  which  it  is  used,  might  mean  that  he  was  ejected 
by  force,  but  not  while  the  train  was  going  at  a  dangerous 
speed,  and  not  by  the  command  of  the  conductor.  The 
evidence  Is  conflicting  in  many  respects,  but  all  the  wit- 
nesses agree  that  this  man  left  the  train  while  it  was  in  mo- 
tion at  a  rate  of  not  less  than  five  to  six  miles  an  hour, 
and  only  one  witness  mentions  a  rate  that  low,  while  all 
the  others  put  it  at  six  to  eight  miles,  and  the  jury  were  ^^^ 
judges  whether  the  rate  was  such  ais  to  make  his  ejection 
unsafe  or  dangerous  and  the  instruction  could  not  mis- 
lead. Instruction  No.  3  is  objected  to  by  appellant  because 
"it  tells  the  jury  that  the  power  to  eject  rests  with  the  con- 
ductor, and  if  any  one  is  ejected,  the  conductor  must  have 
done  it,  because  he  has  the  power."  While  this  instruction 
might  have  been  constructed  differently,  to  bring  out  a 
little  more  clearly  than  was  intended  by  the  court, — i.  e. 
that  in  order  to  make  the  appellant  liable  the  power  must 
have  been  exercised  either  by  the  conductor,  who  had  the 
authority,  or  by  his  direction, — ^this  is  all  it  could  mean, 
taken  as  it  stands,  and,  taken  in  connection  with  the  other 
instructions  given  for  plaintiff,  the  jury  could  not  be 
misled  by  it.  It  is  not  inconsistent  with  the  other  instruc- 
tions, or  anv  of  them. 

Instruction  No.  4,  the  subject  of  bill  of  exception  No. 
5,  and  the  assignment  No.  6,  is  so  manifestly  proper,  and 
the  appellant  not  attempting  to  state  any  grounds  of  ob- 
jection, I  deem  it  unnecessary  to  discuss  it  further  than 
to  say  that  the  rule  of  appellant  set  out  in  the  instruc- 
tion, in  relation  to  the  control  of  trains,  in  directing  their 
movements  while  in  the  yard,  by  agents  and  yard  masters, 
only  refers  to  the  yard  movements  of  the  train,  in  switch- 
ing, arranging,  and  adjusting  the  cars,  in  making  up  or 
changing  the  train,  and  cannot  relate  to  the  protection 
of  the  train  against  intruders  and  trespassers  on  the  train 
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when  moving  on  the  main  track,  and  on  its  regular  run, 
and  after  it  has  been  signaled  by  the  yard  master  to  leave, 
although  the  train  may  yet  be  within  the  yard  limits,  which 
in  this  case  appear  to  extend  a  half  mile  or  more  north 
of  the  starting  point. 

The  seventh  assignment,  that  the  court  erred  in  over- 
ruling defendant's  objections  to  certain  testimony,  set  out 
in  bills  of  exceptions  Nos.  7  to  12,  inclusive,  and  which  was 
permitted  to  go  to  the  jury, — such  testimony  being  that  of 
physicians,  as  experts,  touching  the  permanency  and  effects 
of  the  injuries  to  plaintiff, — ^is  not  relied  upon  by  appel- 
lant in  the  argument. 

Neither  do  counsel  rely  upon  the  eighth  assignment, 
set  out  in  bills  of  exception  Nos.  13,  14,  and  15,  where  the 
court  sustains  plaintiff's  objections  to  certain  questions 
asked  of  witnesses  by  appellant;  and  I  fail  to  see  how 
-either  the  appellant  was  injured  by  the  admission  of  the 
testimony  objected  to  by  appellant,  or  could  have  been 
benefited  by  the  admission  of  that  offered  by  it  and  reject- 
ed, or  that  it  was  injured  by  its  rejection. 

The  ninth  assignment  is  that  court  erred  in  permit- 
ting counsel  for  plaintiff,  in  their  argument  before  the 
jury,  to  use  the  language  set  forth  in  bills  of  exception 
Nofci.  16  and  17,  and  apply  the  same  to  defendant  and  de- 
fendant's witnesses.  The  language  complained  of  in  bill 
No.  16  is  as  follows:  "A  railroad  is  an  artificial  being, 
without  life,  without  soul,  as  cold  as  iron,  as  heartless 
as  marble;  that  it  had  no  wife,  no  child,  no  life;  that  its 
management,  through  its  agents,  was  as  devilish  as  it  could 
be."  And  that  set  forth  in  bill  No.  17  as  follows:  'Tour- 
ing these  hard  times,  when  employment  was  scarce^  when 
railroad  men  are  plenty,  when  there  are  those  in  good  em- 
ployment, it  is  a  great  incentive,  if  they  have  committed 
a  wrong,  to  try  to  help  it  out,  and  cover  it  up,  so  the  road 
will  not  be  liable  to  discharge  them.  Every  inducement, 
in  trying  to  get  them  to  misrepresent  the  facts,  if  there  is 
a  wrong  committed,  and  make  the  railroad  free  from  dam- 
ages, is  used  that  can  be  mustered  up  within  the  human 
breast."  In  lo'iyigv.  State^  19  Tex.  App.  536  (Syl.,  point 
2):  *'In  order  to  authorize  this  court  to  revise  errors  pre- 
dicated upon  the  abuse  of  counsel  of  the  privilege  of  argu- 
ment, it  should  be  made  to  appear  that  the  accused  re- 
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quested,  and  was  refused,  an  instruction  to  the  jury  to 
disregard  the  unauthorized  statements  of  the  counsel." 
In  discussing  the  matter,  the  court  say:  "Counsel  for  de- 
fendant excepted  to  said  remarks,  and  did  nothing  more;" 
that  counsel  should  have  requested  the  court  to  instruct  the 
jury  that  they  should  not  be  influenced  by  the  remarks  so 
objected  to.  Court  further  say,  if  such  instruction  had 
been  asked  and  refused,  the  error  would  have  been  suf- 
ficient to  reverse  the  judgment,  but  this  was  not  done; 
and  this  was  a  case  in  which  the  affirmance  of  the  judgment 
remanded  the  appellant  to  his  death.  In  Vannatla  v.  Duffy ^ 
4  Ind.  App.  168,  30  N.  E.  807,  the  court  hold  that:  "lia 
order  to  save  the  question  of  alleged  misconduct  on  the 
part  of  counsel  in  making  the  argument  to  the  jury,  an 
•objection  should  have  been  made,  and  a  ruling  insisted 
upon,  that  the  remarks  were  improper,  and  that  they 
should  be  withdrawn  by  counsel  and  disregarded  by  the 
jury,  and,  failing  to  obtain  a  favorable  ruling,  an  exception 
Bhould  have  been  t«aken  to  the  action  of  the  court.  After 
this,  still  other  remedies  were  available.  The  party  could 
have  moved  to  set  aside  the  submission,  and  discharge  the 
jury,  or  he  could  have  asked  the  court  to  give  a  special  in- 
struction upoji  the  subject  of  the  counsel's  objectionable 
remarks."  In  State  v.  Hull,  18  R.  I.  207,  Syl.  (s.  c.  26  Atl. 
191):  **At  the  trial  the  attorney  general  stated  to  the 
jury  that  it  was  the  privilege  of  the  defendant  to  testify 
or  not,  and  then  strongly  commented  on  the  defendant's 
ommisson  to  testify  or  to  adduce  evidence.  The  court 
condemns  the  conduct  of  the  attorney  general,  but,  as  the 
record  showed  no  request  made  by  the  defendant  for  in- 
structions to  the  jury  to  disregard  the  attorney  general's 
statements,  decline  to  consider  such  conduct  as  a  reason 
for  a  new  trial.  If  the  appellant  desired  the  full  benefit 
of  his  exception  to  the  language  used,  it  was  his  duty  to  in- 
sist that  the  same  should  be  withdrawn  from  the  jury,  or 
have  the  court  instruct  the  jury  to  disregard  it,  and,  upon 
refusal  of  the  court  to  so  instruct,  to  except  to  the  .ruling 
of  the  court,  or  to  move  to  set  aside  the  submission  and 
discharge  the  jury,  because  they  were  prejudiced  against 
the  appellant  by  said  language;  and  the  defendant, 
having  *'made  no  motion  to  arrest  the  trial  on  that  score." 
State    v.    Chisnell,      36  W.  Va.  670,  (15  S.  E.  415),  but  pro- 
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ceeded  with  the  trial  "without  objection,  will  not  after- 
wards be  heard  to  object  that  the  trial  was  vitiated  there- 
by.'- While  I  do  not  think  the  language  complained  of 
is  sufficient  ground  for  a  new  trial,  even  if  appellant  had 
taken  all  the  necessary  steps  to  have  the  full  benefit  of 
his  objections,  yet,  as  the  matter  comes  up  on  the  record, 
and  is  urged  as  ground  for  a  reversal  of  the  judgment 
and  granting  a  new  trial,  I  deem  it  proper  for  this  court  to 
express,  as  it  has  on  former  occasions,  disapprobation  of 
that  style  of  argument  before  a  jury. 

The  case  of  Bess  v.  Railway  Co.,  35  W.  Va.  492,  (14 
S.  E.  234),  is  confidently  cited  by  appellant  as  being  con- 
clusive of  this  case  in  its  favor.  The  cases  are  similar, 
in  that  the  plaintiff  was  a  trespasser,  and  he  was  ejected 
from  the  train  bv  some  one  on  the  train  when  it  was  in  mo- 
tion,  and  injured;  but  in  that  case,  under  section  5,  chap- 
ter 31,  of  the  Code,  the  jury  were  required  to  find,  in  addi- 
tion to  their  general  verdict,  upon  certain  particular  ques- 
tions of  fact  submitted  to  them,  and  under  the  provis- 
ions of  said  section,  "where  auA'  such  separate  verdict  or 
special  finding  shall  be  inconsistent  with  the  general  ver- 
dict the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly."  In  the  Case  of  Bess  the  spec- 
ial finding  was  ascertained  by  this  court  to  be  inconsistent 
with  the  general  verdict,  and  therefore  a  new  trial  was 
awarded  under  the  statute.  In  the  case  at  bar  there  was 
no  special  issue,  but  the  case  went  to  the  jury  on  the  gen- 
eral issue.  The  evidence  was  confiicting, — ^that  of  the  ap- 
pellee tending  to  prove  that  the  ejection  was  done  at  the 
command  and  direction  of  the  conductor  in  charge  of  the 
train,  while  the  evidence  on  behalf  of  the  appellant  was 
to  the  contrary.  If  the  jury  believed  the  evidence  on 
behalf  of  the  appellee,  they  could  not  do  otherwise  than 
find  as  they  did;  the  jury  alone  being  the  judges  of  the 
w^eight  of  testimony.  In  the  case  of  Bess  v.  Railway  Co.^ 
supra  the  court  quotes  with  approval  2  Wood,  Ry.  Law, 
.310,  that  '*the  conductor  of  a  train,  being  in  charge  of 
and  having  full  control  over  it,  represents  the  company 
as  to  any  matter  connected  with  its  management  or  con- 
trol, and  for  an  act  done  by  him  in  the  line  of  his  duty, 
as  by  the  ejection  of  a  trespasser,  etc.,  the  company 
would  unquestionably  be  liable;  but  for  the  action  of  a 
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brakeman  of  the  train,  who,  without  the  direction  of  the 
conductor,  should  remove  a  trespasser  from  the  train,  the 
company  would  not  be  liable,  unless  express  authority  to 
do  an  act  to  which  the  act  complained  of  is  incident,  is 
shown,  because  the  act  is  not  one  which  comes  within  the 
scope  of  his  duty."  Appellant  claims  that  the  man  who 
kicked  appellee  from  the  train  was  not  an  employe  of  ap- 
pellant. The  evidence  tends  to  prove  that  he  was  on  the 
train  by  permission  of  the  conductor,  assisting  at  the 
brakes,  and  was  acting  under  the  immediate  direction  of 
the  conductor  in  ejecting  appellee  from  the  train. 

The  second  assignment  is  that  the  court  erred  in  over- 
ruling the  appellant's  motion  to  set  aside  the  verdict  be- 
cause it  was  contrary  to  the  law  and  the  evidence.  In 
Sheffw.  City  of  Huntington,  16  W.  Va.  307,  (Syl.,  point 
12):  "A  new  trial,  asked  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence,  ought  to  be  granted  only  in  a 
cafie  of  plain  deviation  from  right  and  justice,  and  not  in  a 
doubtful  case,  merely  because  the  court,  if  on  the  jury^ 
would  have  given  a  different  verdict."  Id.  (Syl.,  point 
13):  *^When  a  case  has  been  fairly  submitted  to  a  jury, 
and  a  verdict  fairly  rendered,  it  ought  not  to  be  interfered 
with  by  the  court,  unless  manifest  wrong  and  injustice  has 
been  done,  or  unless  the  verdict  is  plainly  not  warranted 
by  the  evidence  or  facts  proven."  In  State  v.  Hunter, 
37  W.  Va.  744,  (17  S.  E.  307  Syl.) :  "Where  a  motion  for  a 
new  trial  is  made,  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence,  and  the  motion  is  denied,  the  opinion 
of  the  court  which  tried  the  case  is  on  such  point  entitled 
to  great  respect  in  the  Appellate  Court;  and  the  Appel- 
late Court,  in  such  case,  will  grant  such  new  trial  only  in 
the  case  of  a  plain  deviation  from  right  and  justice."  The 
same  doctrine  is  held  and  discussed  by  Judge  Brannon,  in 
delivering  the  opinion  of  the  court  in  Gibnerw.  Sidenstrick- 
er,  42  W.  Va.  52,  (24  S.  E.  566) ,  and  then  again  by  the  same 
Judge,  in  State  v.  Bowyer,  43  W.  Va.  182,  (27  S.  E.  302): 
"We  have  power — mere  power — to  discredit  verdicts;  but 
w^e  must  be  cautious  in  so  doing.  Why  have  juries,  if  ap- 
pellate judges  are  to  go  into  the  business  of  weighing 
evidence  as  if  by  the  ounce  and  pound?  We  ought  not  to 
do  this.  It  is  an  abuse  of  power,  and  a  misconception 
of  our  functions  and  the  jury  function.     The  jury  institu- 
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tion  is  sacred  under  our  constitution,  and  a  verdict  is  to  be 
highly  respected  ♦  •  ♦  And  then  too,  we  must  not  forget 
that  a  learned  and  experienced  judge  approved  the  verdict 
after  witnessing  the  trial;  and  his  opinion  is  entitled  to 
.  great  respect  in  an  Appellate  Court.  We  must  be  care- 
ful, lest  we  set  ourselves  up  as  judge  and  jury,  present  at 
the  trial,  and  usurp  their  functions."  The  judgment  should 
be  aflfirmed. 

ON  REHEARING. 

There  are  only  two  points  mentioned  in  the  petition 
for  i*ehearing  not  before  discussed, — one  as  touching  the  in- 
struction set  forth  in  bill  of  exceptions  No.  3.  Appellant 
•claims  that  giving  said  instruction  is  reversible  error  under 
a  recent  decision  of  this  Court,  not  yet  reported  (I  pre- 
sume is  meant  the  case  of  State  v.  Staley^  32  S.  E.  198),  be- 
•cause  it  assumes  as  true  certain  material  facts  stated  in  the 
instruction,  *'and  the  law  pi"opouncled  by  the  instruction  is 
based  upon  the  assumption  of  these  facts,  without  leaving 
it  to  the  jury  to  determine  whether  or  not  these  facts  were 
proved,  or  for  them  to  find,"  and  that  in  said  instruction 
the  following  facts  were  assumed:  "(1)  That  Landers  was 
attempting  to  ride;  (2)  That  the  train  had  been  signaled 
to  leave  the  yard  at  Point  Pleasant  by  the  conductor; 
(3)  that  the  train  was  in  motion,  and  going  north  on  the 
main  track  on  its  regular  trip;  (4)  that  the  conductor  had 
taken  his  position  upon  the  train.  These  w^ere  all  facts 
upon  which  there  was  no  conflicting  testimony,  proved  by 
3i\\  the  witnesses  who  had  testified  in  the  case  on  both 
sides,  and  do  not  come  within  the  purview  of  the  case 
cdtcd,  which  holds  that  the  court  should  not  assume  as 
true  material  facts  in  issue  before  the  jury,  about  which 
there  is  conflict  of  testimony,  between  which  it  was  the 
province  of  the  jury  to  decide,  nor  should  the  court  assume 
that  such  facts  were  not  proven,  if  there  wa.s  evidence 
tending  to  prove  them. 

It  is  also  claimed  that  defendant's  instruction  referred 
to  in  bill  of  exceptions  No.  6  should  have  been  given,  and 
it  was  error  to  refuse  it,  as  follows:  ^*The  jury  are  in- 
structed that,  before  exemplary  damages  can  be  awarded 
plaintiff  for  an  injury,  although  the  injury  inflicted  be  done 
wantonly  and  willfully,  the  plaintiff  must  be  without  fault 
on  his  part," — ^and  says  in  its  petition  for  rehearing:     "This 
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point  is  not  discussed  in  the  briefs,  nor  is  it  referred  to  in 
the  opinion  of  the  Court,  and,  while  it  is  not  relied  upon  for 
the  writ  of  error,  the  point  clearly  arises  upon  the  I'ecord, 
5ind  upon  a  rehearing  of  the  ease  the  refusal  to  give  this 
instruction  should  be  considered  by  the  Court  as  ground  for 
reversing  the  judgment."  The  instruction  was  asked  and 
refused,  and,  of  course,  became  a  part  of  the  record,  and 
the  point  was  raised  in  the  record;  but  the  amount  of  the 
verdict  rendered  the  ruling  of  the  court  in  refusing  it  im- 
material, and  hence,  as  stated  in  the  petition,  the  point  is 
not  discussed  in  the  briefs  or  in  the  opinion.  If  this  in- 
struction propounds  the  law  correctly,  there  could  be  no 
exemplary  damages  awarded  a  trespasser  in  any  case  where 
the  injury  was  inflicted  wantonly  and  willfully;  and  if  the 
instruction  was  a  proper  one,  which  I  by  no  means  con- 
cede, the  refusal  of  it  did  not  prejurice  the  defendant, 
for  surely  no  punitive  or  exemplary  damages  are  included 
in  the  verdict.  If  plaintiff  is  entitled  to  recover  at  all,  the 
verdict  is  not  excessive,  and  only  represents  compensatory 
damages.  Appellant  refers  to  the  dissenting  note  of  Judge 
Brannon  filed  in  this  case,  and  to  the  case  there  cited  of 
Haluptzok  v.  Railroad  C9.,26  Lawy.  Rep.  Ann.  739  (s.  c.  57 
N.W.  144),  a  Minnesota  case,  in  support  of  his  position  that 
the  injury  was  not  inflicted  by  the  conductor  of  the  train,  and 
therefore  defendant  is  not  liable.  In  that  case  it  is  held 
that,  "if  a  servant  who  is  employed  to  perform  certain  work 
for  his  master  procures  another  person  to  assist  him,  the 
master  is  liable  for  the  negligence  of  the  latter, 
only  when  the  latter  had  authority  to  employ  such 
assistant."  In  that  case  the  company  was  held  liable 
although  the  agent  of  the  company  was  not  directly  au- 
thorized to  employ  the  assistant,  who  was  performing  the 
duties  of  the  agent  in  moving  freight  about  the  depot  of  de- 
fendant, because  the  assistant  had  been  so  long  about  the 
depot,  although  without  compensation,  except  the  liberty 
of  the  telegraph  office,  that  he  was  presumed  to  be  there, 
and  so  acting  with  the  consent  of  the  general  officers.  In 
case  at  bar  the  conductor  was  attending  to  his  duties  in 
person,  was  not  absent,  leaving  his  duties  in  the  hands  of 
an  unauthorized  agent.  The  act  of  ejecting  a  trespasser, 
whether  d«ne  with  his  own  hands,  or  by  another  under  his 
order,  direction,  and  in  his  immediate  presence,  was  his 
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own  act,  as  much  so  as  if  he  had  kicked  him  off  with  his 
own  foot.  I  see  no  good  reason  for  changing  my  opinion 
in  this  case,  and  still  think  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Note  by  Brannon,  Judge: 

I  decline  to  impose  upon  the  defendant  the  larfife  sum  of  eight 
hundred  dollars  for  an  injury  to  the  plaintiff  of  which  he  was  the 
author.  He  was  a  trespasser,  riding-  upon  the  train  after  having 
been  given  notice  not  to  get  upon  it,  and  he  remained  upon  it  after 
the  conductor  had  demanded  that  he  get  off,  which  demand  he  per- 
sisted in  disregarding.  The  company  owed  him  no  duty,  except  not 
to  wantonly  injure  him.  The  agent  of  the  conductor  kicked  his  hand 
from  the  ladder;  but  what  else  could  he  do?  He  had  a  right  to  re- 
move him;  and,  as  the  train  was  yet  in  the  yard,  moving  only  five  or 
six  miles  an  hour,  the  speed  was  not  dangerous,  nor  was  the  force 
excessive  under  the  circumstances.  He  was  wedged  in  between  the 
cars.  Must  the  conductor  stop  the  train?  He  says  he  could  have 
jumped  of  with  safety.  He  should  and  could  have  done  so.  I  admit 
the  company  would  be  liable  for  a  wrongful  removal  by  the  conductor, 
though  I  do  not  regard  this  removal  wrongful.  But  it  was  done  by 
an  agent  selected  by  the  conductor,  and  he  had  no  authority  to  select 
that  agent.  It  is  true  the  evidence  tends  to  show  that  the  conductor 
directed  the  act,  and  it  is  claimed  to  be  the  same  as  his  act;  but  that 
is  not  sufficient  to  charge  the  company.  The  master  is  liable  only 
when  his  agent  had  authority  to  employ  a  sub-agent.  Haluptzok  v. 
Railroad  Co,  (Minn.)  57  N.  W.  144  (26Lawy.  Rep.  Ann.  739). 

Judge  English,  voted  with   me   to  reverse   the  judgment.    An 
equally  divided  court  affirms  it. 

Affirmed  by  Divided  Court, 
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CHARLESTON. 

McDoUGAL  V.  MuSGRAVE. 

Submitted  February  4,  1899— Decided  April  22,  1899. 

1.  Deed — Construction — Estate  for  Life. 

Where  a  party  conveys  a  lot  of  land,  for  valuable  considera- 
tion, to  another,  describing  it,  and  concluding-  the  deed  with  the 
following  clause:  **To  have  and  to  hold  said  real  estate  and 
premises  with  all  the  right,  title,  and  interest  of  the  said  M. 
unto  the  said  T.  M.,  his  heirs  and  assigns,  forever.  But  the  said 
M.  expressly  reserves  to  herself  a  life  estate  in  and  to  the  above 
described  real  estate," — said  last  clause  will  not  be  regarded  as 
repugnant  and  void,  and  M.  will  thereby  reserve  a  life  estate 
therein,     (p.  511). 

2.  Deed — Construction — Ejectment — Estate  for  Life, 

In  an  action  of  ejectment,  a  deed  of  this  character  should  be  so 
construed  as  to  arrive  at  the  true  intent  of  the  grantor  and 
grantee,  and  in  so  doing  the  whole  of  the  deed  and  all  its  parts 
should  be  considered  together,     (p.  513). 

3.  Taxation — Estate  for  Life — Forfeiture, 

Where  a  life  tenant  and  the  remainder-man  are  in  possession 
of  real  estate  which  is  assessed  in  the  name  of  the  remainder- 
man, and  the  taxes  are  paid  by  him,  the  estate  of  said  life  ten- 
ant will  not  be  forfeited  to  the  State  by  reason  of  his  failure  to 
have  said  life  estate  assessed  on  the  land  books,  or  to  pay  the 
taxes  thereon,     (p.  514). 

Error  to  Circuit  Court,  Ritchie  County. 
Action  by  Mary  M.  McDougal  ag-ainst  Charles  A.  Mus- 
grave.     Judgment  for  plaintiff.     Defendant  brings  error. 

Modified  and  Affirmed, 

Robinson  &  Pierpoint  and  J.  Willis  Fidler,  for  plaintiff 
m  error. 

P.  W.  Morris,  for  defendant  in  error. 
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English,  Judge: 

On  the  26th  of  February,  1881,  Mary  M.  McDougal  con- 
veyed to  T.  T.  McDougal,  of  Ritchie  County,  W.  Va.,  a  cer- 
tain lot  in  the  town  of  Harrisville,  in  said  county,  known  as 
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"Lot  No.  6,"  in  consideration  of  the  sum  of  one  hundred  and 
six  dollars,  the  habendum  of  said  deed  being  in  the  fol- 
lowing words:  "To  have  and  to  hold  said  real  estate  and 
premises,  with  all  the  right,  title,  and  interest  of  the  said 
Mary  M.  McDougal,  unto  the  said  T.  T.  McDougal,  his  heirs 
and  assigns,  forever;"  and  immediately  thereafter  the  deed 
contains  these  words:  "But  the  said  Mary  M.  McDougat 
expressly  reserves  to  herself  a  life  interest  in  and  to  the 
above-described  real  estate."  On  January  26, 1891,  the  said 
McDougal  conveyed  the  same  lot  to  Charles  A.  Musgrave, 
which  deed  concluded  thus:  "But  it  is  expressly  understood 
by  and  between  the  parties  that  the  said  Thomas  T.  Mc- 
Dougal reserves  for  his  mother  her  life  interest  in  and  to 
the  premises  hereby  conveyed,  and  the  parties  of  the  first 
part  hereby  covenant  and  agree  to  warrant  generally  the 
title  to  the  property  hereby  conveyed."  It  appears  that 
said  Mary  M.  McDougal  and  Charles  A.  Musgrave  (who  was 
her  son-in-law)  lived  together  on  this  lot  No.  68  for  some 
years,  when  she  left  the  premises,  and  on  the  1st  day  of 
May,  1897,  instituted  an  action  of  ejectment  against  the 
said  Charles  A.  Musgrave,  which  was  tried  by  a  jury  on 
November  2,  1897,  and  resulted  in  a  verdict  for  the  plain- 
tiff. The  defendant,  Charles  A.  Musgrave,  moved  the  court 
to  set  aside  the  verdict,  and  grant  him  a  new  trial,  because 
the  same  was  contrarv  to  law  and  the  evidence,  which  mo- 
tion  was  overruled,  and  judgment  rendered  on  the  verdict. 
The  defendant  objected  and  excepted,  and  obtained  this 
writ  of  error. 

The  first  assignment  of  error  claims  that  the  court 
erred  in  overruling  the  defendant's  demurrer  to  the  plain- 
tiff's declaration,  and  raises  the  question  as  to  whether  the 
declaration  sufficiently  alleges  the  estate  of  the  plaintiff 
under  section  9,  chapter  90,  Code  (page  700),  which  reads  as^ 
follows:  **The  plaintiff  shall  also  state  whether  he  claims 
in  fee,  or  for  his  life,  or  for  the  life  of  another,  or  for  years, 
specifying  such  lives  or  the  duration  of  such  term,  and 
when  he  claims  an  undivided  share  or  interest,  he  shall 
state  the  same."  The  language  used  in  the  declaration  is: 
**The  said  plaintiff  was  possessed  in  a  life  interest  of  a  cer- 
tain tract  of  land,  to  have  and  to  hold  the  said  tract  af  land 
for  the  term  of  said  plaintiff's  natural  life,  which  life  in- 
terest is  not  yet  terminated,  said  plaintiff  being  yet  living." 
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Now,  while  it  is  true  that  the  plaintiff  might  have  stated 
the  character  of  the  estate  claimed  in  fewer  words,  I  think 
the  declaration  is  sufficient  to  show  that  the  plaintiff 
claimed  an  estate  for  her  life  in  the  premises,  and  the  de- 
murrer was  properly  overruled. 

The  plaintiff  in  error  claims  that  the  court  erred  to* 
his  prejudice  in  giving  several  instructions  to  the  jury  at 
the  instance  of  the  plaintiff  and  in  refusing  others  that  were 
prayed  for  by  him.  When  our  attention  is  directed  to  these- 
questions,  it  is  at  once  apparent  that  the  main  question 
upon  which  this  case  turns  depends  upon  a  proper  construc- 
tion of  the  deed  from  the  plaintiff,  Mary  M.  McDougal,  to 
T.  T.  McDougal,  and  whether  by  that  deed  she  parted  with 
her  entire  estate  in  the  lot  of  land  in  controversy,  or  re- 
served a  life  estate  therein.  If  the  latter,  then  T.  T.  Mc- 
Dougal, by  his  deed  to  the  defendant,  Muagrave,  could  con- 
vey no  other  or  better  title  than  was  vested  in  himself,  but 
in  said  last-mentioned  deed  McDougal  also  reserves  for  his 
mother  her  life  interest  in  the  premises.  This,  however,, 
was  not  necessary,  if  such  life  estate  w^as  reserved  in  said 
deed  to  T.  T.  McDougal,  for,  as  we  have  stated  above,  his 
conveyance  would  be  subject  to  the  life  estate. 

It  is  claimed  by  counsel  for  the  plaintiff  in  error  that 
the  plaintiff  in  her  deed  to  T.  T.  McDougal  attempted  in  the 
habendum  clause,  after  conveying  all  of  her  interest  in 
said  lot  in  the  granting  clause,  to  reserve  to  herself  a  life 
interest  in  and  to  said  lot,  which  reservation  found  in  the 
habendum  is  repugnant  to  the  premisc^s,  and  is  therefore 
void.  I  regard  the  conclusion  of  this  deed  as  an  exception 
or  reservation  of  the  life  estate  in  the  grantor.  I,  however, 
do  not  regard  this  reservation  as  being  contained  in  the 
habendum.  The  language  of  that  is:  **To  have  and  to  hold 
said  real  estate  and  premises,  with  all  the  right,  title,  and 
interest  of  the  said  Mary  M.  McDougal,  unto  the  said  T.  T. 
McDougal,  his  heirs  and  assigns,  forever."  At  this  point 
the  habendum  evidently  concludes,  and  what  remains  is 
called  the  "reddendum,"  in  reference  to  which  Devlin  on 
Deeds  (volume  1,  section  221)  says:  **The  clause  of  red- 
dendum generally  follows  the  habendum,  iand  is  used 
when  anything  is  to  be  reserved  out  of  the  property 
granted!"  Strictly  speaking,  this  final  clause  would  be  re- 
garded as  an  exception.     In  the  section  last  referred  to,. 


512  MCDOUGAL  V.   MUSGRAVE.  [46 

Devlin  says:  "There  is  a  dmtinetion  between  an  exception 
and  a  reservation.  By  the  former  the  grantor  withdraws 
from  the  operation  of  the  conveyance  which  is  in  existence, 
and  included  under  the  terms  of  the  grant."  So,  in  this 
case,  but  for  this  clause,  an  absolute  conveyance  of  the  title 
would  have  been  made.  The  exception,  however,  is  added, 
and  excludes  the  life  estate  from  the  operations  of  the 
deed,  retaining  it  in  the  grantor.  Minor,  in  his  Institutes 
<705,  vol.  2),  speaking  of  the  habendum,  says:  ^The  office  of 
the  habendum  is  to  determine  what  estate  or  interest  is 
granted  by  the  deed,  although  it  may  be,  and  generally  is, 
stated  in  the  premises,  in  which  case  the  habendum  may 
lessen,  enlarge,  explain,  or  qualify,  but  not  totally  contra- 
dict or  be  repugnant  to  the  estate  granted  in  the  premises. 
In  case  of  such  irreconcilable  repugnancy,  the  premises 
generally  prevail,  for  the  habendum  cannot  devest  an  es- 
tate already  vested  by  the  premises," — citing  2  Bl.  Comm. 
298,  etc.  An  exception  to  this  general  doctrine  is  suggested 
by  the  case  of  Humphrey  v.  Foster^  13  Grat.  653,  arising 
out  of  the  statute  of  Virginia  dispensing  with  words  of 
limitation,  and  declaring  that  every  conveyance  passes  a 
fee  simple  unless  "a  contrary  intention  shall  appear  by  the 
conveyance,"  etc.  (This  statute,  in  substance,  is  found  in 
our  Code,  chapter  71,  section  8.)  "In  the  conveyance  re- 
ferred to  the  deed  conveyed  the  land  to  the  grantor  forever, 
habendum  for  life;  and  it  was  held  that,  as  the  premises 
only  conveyed  a  fee  by  virtue  of  the  statute,  and  by  the 
statute  the  whole  deed  is  to  be  looked  to  in  order  to  ascer- 
tain what  was  intended  to  be  passed,  the  habendum  was 
not  void,  but  only  a  life  estate  passed  by  the  deed."  In  sec- 
tion 222,  1  Devi.  Deeds,  it  is  stated:  "In  every  good  red- 
dendum or  reservation  there  should  be  a  concurrence  of 
several  things.  One  is,  that  the  reservation  must  be  made 
to  the  grantor,  or  to  one  of  the  grantors  in  a  deed,  and  not 
to  a  stranger.  Another  is  that  it  must  be  out  of  the  estate 
granted,  and  not  out  of  something  extraneous."  Neither  of 
these  requisites  is  wanting  in  this  case.  Kerr,  in  his  val- 
uable work  on  real  property  (volume  1,  section  558),  says: 
"A  life  estate  may  be  created  by  reservation  as  well  as 
grant.  Thus,  where  land  is  granted  reserving  to  the  grantor 
the  use  and  control  of  the  lands  during  his  natural  life, 
the  reservation  creates  a  life  estate  in  the  land  granted," 
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— citing  several  authorities.  Our  statute  referred  to  pro- 
vides that  "where  any  real  estate  is  conveyed,  devised  or 
granted  to  any  person  without  any  words  of  limitatilon, 
such  devise,  conveyance  or  grant  shall  be  construed  to 
pass  the  fee  simple  of  the  whole  estate  or  interest  which 
the  testator  or  grantor  had  power  to  dlispose  of  in  such  real 
estate  unless  contrary  intention  shall  appear  by  the  will, 
conveyance  or  grant."  So  this  Court  held  in  Hurst  v. 
Hurst,  7  W.  Va.  289:  "In  ejectment  the  deed  should  be  sO 
construed  as  to  arrive  at  the  true  intent  of  the  grantor 
and  grantee,  and  that  in  so  doing  the  whole  of  the  deed 
and  all  its  i>arts  should  be  consi'dered  together."  Hayman, 
Judge,  in  delivering  the  opinion  of  the  Court,  said:  "I 
apprehend,  when  the  owner  of  .land  in  fee  simple  conveys 
the  land  in  fee  simple,  reserving  therein  a  life  estate,  it 
should  be  construed  as  meaning  an  estate  for  the  life  of 
the  grantor  is  reserved;"  citing  Webster  v.  Webster^  33 
N.  H.  22.  He  also  says:  "If  anything  is  to  be  reserved  out 
of  the  property  granted,  it  is  usually  d*one  by  the  clause  of 
reddendum  as  it  is  called,  which  commonly  follows  that  of 
the  habendum."  See  3  Washb.  Real  Prop.  (4th  Ed.)  p.  645. 
In  the  case  at  bar  there  can  be  no  question  as  to  the  inten- 
tion of  the  parties,  not  only  by  taking  the  deed  by  the  four 
corners,  and  reading  all  of  its  parts,  but  it  is  shown  that 
T.  T.  McDougal  understood  that  his  mother  intended  to 
reserve  a  life  estate  in  the  lot  in  the  conveyance  made  by 
her  to  him  by  the  fact  that  when  he  conveyed  the  property 
to  the  plaintiff  in  error  he  reserved  for  his  mother  her  life 
interest  in  same,  which  he  would  not  have  attempted  had 
he  thought  he  owned  the  fee  simple.  In  view  of  the  au- 
thorities above  quoted,  I  conclude  that  Mary  McDougal,  in 
the  conveyance  made  to  T.  T.  McDougal,  excepted  there- 
from and  reserved  to  herself  a  life  estate  therein. 

During  the  trial  several  instructions  were  asked  forand 
given  at  her  instance  to  the  jury  by  the  plaintiff,  over  the 
objection  and  exception  of  the  defendant,  and,  without  set- 
ting  them  forth  in  full,  I  will  say  that  instructions  Nos.  1 
and  2  involve  the  construction  of  the  deed  from  plaintiff  to 
T.  T.  McDougal,  and,  under  the  construction  I  have  placed 
on  same,  were  properly  given.  By  instruction  No.  3  the 
plaintiff  asked  the  court  to  instruct  the  jury  that:  "If  they 
believe  from  the  evidence  that  prior  to  and  at  the  time  of 
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the  institution  of  this  suit  the  plaintiff  had  a  life  estate  in 
the  premises  in  controversy,  and  that  during  the  time  she 
so  had  such  life  estate  she  permitted  the  defendant  to  enter 
upon  said  premises,  and  become  her  tenant  therein,  then 
the  jury  is  instructed  that  an  assessment  of  -said  property 
in  the  name  of  the  defendant,  the  tenant  aforesaid,  and 
the  payment  of  the  taxes  on  the  property  by  such  defend- 
ant while  such  tenancy  continued,  and  before  the  plaintiff 
had  any  notice  of  a  hostile  holding  of  the  premises  by  the 
defendant,  would  be  a  payment  of  the  taxes  for  the  plain- 
tiff, and  would  innure  to  her  benefit,  and  prevent  a  forfei- 
ture of  said  land  for  failure  to  assess  in  her  name."  This 
instruction  seems  to  state  the  law  correctly,  and  I  see  no 
valid  objection  to  it.  Instruction  No.  5  relates  to  the  for- 
feiture of  said  lot  by  Mary  McDougaPs  failure  to  have  her 
life  estate  assessed,  and  claims — correctly,  I  think — that 
such  failure  would  not  work  a.  forfeiture  of  her  life  estate 
under  the  circumstances,  as,  the  entire  property  being  as- 
sessed to  the  defendant,  the  State  would  thereby  receive 
its  taxes,  and  this  instruction,  I  think,  was  properly  given. 
No.  6  relates  to  the  improvements  made  by  the  defendant 
on  the  property,  and  w^as  proper  for  the  reason  that  the  de- 
fendant could  not  improve  her  out  of  her  estate.  Nos.  8 
and  9,  given  at  the  plaintiff's  instance,  relate  to  adverse 
possession,  and  propound  the  law  correctly,  and  were  prop- 
erly given.  The  court  refused  to  give  to  the  jury,  at  the  in- 
stance of  the  defendant,  instructions  Nos.  1  and  5.  No.  1 
asked  that  the  court  instruct  the  jury  that  the  deed  from 
plaintiff  to  T.  T.  McDougal  was  an  absolute  conveyance, 
and  the  pretended  reservation  was  void  and  inoperative, 
the  same  in  substance.  For  reasons  already  given,  in  my 
opinion  they  were  properly  rejected. 

It  is  claimed  that  the  judgment  and  verdict  are  infor- 
mal and  insufficient.  When  the  verdict  is  looked  to,  we 
find  the  jury  used  this  language;  ''We,  the  jury,  find  for 
the  plaintiff  the  premises  in  the  plaintiff's  declaration  men- 
tioned, namely  (describing  lot  No.  68  by  metes  and  bounds). 
We  further  find  for  the  plaintiff,  Mary  M.  McDougal,  a  life 
estate  for  the  term  of  her  natural  life  in  the  tract  of  land 
in  the  plaintiff's  declaration  mentioned  and  described,  and 
we  also  find  the  defendant,  Charles  A.  Musgrave,  gnilty 
of  unlawfully  withholding  from  the  plaintiff  possession  of 
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said  lot  or  tract  of  land  as  in  the  plaintiff's  said  declaration 
is  alleged."  The  point  is  made  that  the  judgment  does  not 
conform  to  the  verdict,  which  I  regard  as  well  taken.  This 
court,  will,  however,  correct  and  modify  said  judgment  so 
as  to  read:  "It  is  considered  by  the  court  that  tlie  plaintill 
recover  of  the  defendant  the  possession  of  the  premises 
described  in  the  verdict  of  the  jury  for  the  term  of  her 
natural  life,  and,  being  so  amended  and  corrected,  the 
judgment  is  aflBrmed." 

Affirmed^ 


CHARLESTON. 

Moore  et  aL  v.  Strickling. 
Submitted  Febrnary  6,  1899— Decided  April  22,  1899. 

1.  Removal  of  Public  Oytickr— Jury  Trial, 

Under  the  provisions  of  chapter  48  of  the  Acts  of  1897,  an  offi- 
cer against  whom  charges  are  preferred  under  the  supervision  of 
the  circuit  court  is  not  entitled  to  a  jury  trial.  (McWhorter, 
Judge,  dissenting.)     (p.  520). 

2.  Public  Office — Constitutional  Law — Property, 

A  public  ofl&ce  is  not  property,  within  the  meaning  of  the  con- 
stitutional provision  that  **no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law  and  the  judgment 
of  his  peers."  It  is  a  mere  public  agency,  revocable  according 
to  the  will  and  appointment  of  the  people,  as  expressed  in  the 
constitution  and  the  'laws  enacted  in  conformity  therewith, 
(p.  519). 

3.  Gross  Immorality. 

Gross  immorality  is  willful,  flagrant,  or  shameless  immorality, 
(p.  525.) 

4.  Public  Officer— House  of  III  Fame— Gross  Immorality, 

If  a  public  ofl&cer,  whose  duty  it  is  to  prosecute  the  keeper  and 
inmates  of  a  house  of  ill  fame,  resorts  to  the  same  for  immoral 
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pnrposes,  he  is  g^uilty  of  gross  immorality,   and  thereby  forfeits 
his  office,     (p.  526). 

5.     Review  on  Appeal — Evidence, 

The  credibility  of  witnesses  and  the  weight  of  evidence  are  for 
the  trial  pourt,  and  the  Appellate  Court  will  not  disturb  its  find- 
ing, unless  plainly  contrary  to  the  preponderance  of  the  evidence, 
(p.  526). 

Error  to  Circuit  Court,  Tyler  County. 

Application  of  S.  Moore  and  others  for  the  removal  from 
of&ce  of  James  H.  Strickling^,  prosecuting-  attorney.  From 
the  judg-ment  of  removal,  defendant  bring-s  error. 

Affirmed. 

T.  P.  Jacobs  and  D.  F.  Pugh,  for  plaintiflF  in  error. 
Howard  8l  Handlan,  for  defendants  in  error. 

Dent,  President: 

On  the  22d  day  of  July,  1898,  J.  H.  Striekliiig,  prose- 
cuting attorney  of  the  County  of  Tyler,  was  found  guilty  of 
gross  immorality  by  the  circuit  court  of  such  county,  under 
the  following  specification  and  charge,  denominated  speci- 
fication No.  2o,  to  wit:  "It  is  further  charged  and  averred 
that  during  all  the  year  1897,  and  during  which  time  James 
11.  Strickling  was  prosecuting  attorney  of  the  county  of 
Tyler,  he  was  grossly  immoral  and  guilty  of  grossly  im- 
moral conduct  in  this:  That  he  did  on  divers  occasions 
visit  a  certain  house  of  ill  fame  in  the  town  of  Sistersville, 
county  of  Taylor,  in  the  state  of  West  Virginia,  then  and 
there  kept  by  one  Nellie  White;  that  on  several  occasions 
during  the  year  1897  he  remained  in  the  said  house  of  ill 
fame  all  night,  drinking  excessively,  and  conducting  him- 
self in  a  grossly  immoral  manner,  with  a  number  of  lewd 
men  and  women  living  and  associating  together  in  the  said 
house,"  — and  thereupon  removed  from  said  oflSce.  The 
charge  wafi  preferred  by  several  private  citizens  of  the 
county.  The  defendant  obtained  a 'writ  of  error  to  this 
Court. 

The  first  error  relied  on  is  the  refusal  of  the  circuit 
court  to  allow  the  defendant  a  trial  by  jury  by  virtue  of 
section  10,  Art.  III.,  Constitution,  to  wit:  "No  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process 
of  law  and  the  judgment  of  his  peers."  The  defendant 
claims  that  his  office  is  his  property,  and  it  is  eubjeot  to 
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this  provision  of  the  Constitution.  In  support  of  such  claim 
he  relies  on  the  opinion  of  Judge  Green  in  the  case  of 
Dryden  v.  Szuinburn,  15  W.  Va.  248,  where  he  uses  the 
language  that  a  public  oflSce  is  a  franchise,  and  therefore 
property,  and  also  Phares  v.  Siate^  3  W.  Va.  567,  where 
it  was  held  that  an  incumbent  had  a  rested*  right  in  hift 
office.  These  are  but  mere  intimations  that  the  right  to 
exercise  an  office  is  a  matter  of  value,  and  were  not  in- 
tended to  establish  the  doctrine  that  such  right,  however 
valuable,  is  property,  within  the  meaning  of  the  constitu- 
tion. In  Throop,  Pub.  Off.  section  IG,  it  is  said:  "Many 
ancient  offices  were  in  England  inheritable  and  assignable, 
and  were  treated  as  incorporeal  hereditaments.  But  these 
were  common-law  offices,  depending  chiefly  upon  usage; 
and  the  doctrine  did  not  extend  to  judicial  offices  or  other 
offices  pertaining  to  the  administration  of  justice.  Offices 
created  by  statute  confer  no  life  estate  or  irrevocable  ten- 
ure, unless  the  statute  expressly  so  provides."  In  section 
17  it  is  said  no  office  iti  the  United  States  is  a  hereditament, 
and'  in  section  18:  "But  in  some  American  cases  the  office, 
or  the  right  to  exercise  an  office,  is  styled  property  in  an 
absolute  and  unqualified  sense,  and  it  has  been  said  that 
the  right  to  exercise  an  office  is  *as  much  a  species  of 
property  as  any  other  thing  capable  of  possession.'  With 
respect  to  this  remark  a  learned  judge  says  that  'it  was 
rather  a  figure  of  speech  than  a  judgment  determining  an 
office  to  be  property.  It  was  a  strong  mode  of  expressing 
the  right  which  one  elected  to  an  office  has  to  hold  and 
enjoy  it  against  all  intruders  and  unfounded  claims,  which 
is  as  perfect  a  right,  beyond  doubt,  as  the  title  of  any  in- 
dividual to  his  property,  real  or  personal.  But  the  nature 
of  that  right  and  its  liability  to  control  by  legislative  action 
is  quite  a  different  thing.'  And  in  a  recent  case  in  the 
New  York  court  of  appeals,  Andrew,  Judge,  approving  the 
remarks  last  cited,  adds:  'It  is  true  that  in  this  country 
offices  are  not  hereditaments,  nor  are  they  held  by  gi'ant. 
The  right  to  hold  an  office  and  to  receive  the  emoluments 
belonging  thereto  does  not  grow  out  of  any  contract  with 
the  state,  nor  is  an  office  property  in  the  same  sense  that 
cattle  or  land  are  the  property  of  the  owners.'  An  office 
has  a  pecuniary  value,  although  primarily  it  is  an  agency 
for  public  purposes."      "An  office    is  a  mere  right  to  ex- 
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ercise  a  public  function  or  employment,  though  it  is  an  en- 
tity anld  may  exist  in  fact,  though  it  be  without  an  incum- 
bent, and  it  is  not  property;  nor  are  the  prospective  fees 
of  an  office  the  property  of  the  incumbent;  nor  i«  it  a  sub- 
ject of  sale,  purchase,  or  incumbrance."  19  Am.  &  Eng. 
Enc.  Law,  381.  In  the  ca«e  of  State  v.  Hawkins^  44  Ohio 
St.,  on  page  109,  5  N.  E.  233,  Judge  Minshall  say's:    "The  ^ 

incumbent  of  an  office  has  not,  under  our  system  of  govern- 
ment, any  property  in  it.  His  right  to  exercise  it  is  not 
based  upon  any  contract  or  grant.  It  is  conferred  on  him 
as  a  public  trust,  to  be  exercised  for  the  benefit  of  the  pub- 
lic. Such  salary  as  may  be  attached  to  it  is  not  given  be- 
cause of  any  duty  on  the  part  of  the  public  to  do  so,  but  to 
enable  the  incumbent  the  better  to  perform  the  duties  of 
his  office  by  the  more  exclusive  devotion  of  time  thereto." 
This  view  is  sustained  by  the  decided  and  overwhelming 
weight  of  authority. 

In  the  case  of  Donahue  v.  Will  Co.,  100  111.  94,  it  is 
said:  "It  is  impossible  to  conceive  how,  under  our  form 
of  government,  a  person  can  own  or  have  title  to  a  govern- 
mental office.  Offices  are  created  for  the  administration  of 
public  affairs.  When  a  person  is  inducted  into  an  office, 
he  thereby  becomes  empowered  to  exercise  its  powers  and 
perform  its  duties,  not  for  his,  but  for  the  public  benefit. 
It  would  be  a  misnomer  and  a  perversion  of  terms  to  say 
that  an  incumbent  owned  an  office  or  had  any  title  to  it." 
State  V.  Mc Garry,  21  Wis.  496;  State  v.  Prince,  ,45 
Wis.  ^lQ)Keenan  v.  Perry,  24  Tex.  253;  State  v.  Doherty, 
25  La.  Ann.  119;  Taft  v.  Adams,  3  Gray,  126;  Ex  f  arte 
Wiley,  54  Ala.  220;  Thompson  v.  Holt,  52  Ala.  491; 
State  V.  Frazier,  48  Ga.  137;  Dougan  v.  District  Court, 
22  Am.  Law  Reg.  (N.  S.)  528;  Paiton  v.  Vaughan,  39 
Ark.  211;  People  v.  Straiten,  28  Cal.  382;  Woods  v. 
Varnum,  85  Cal.  639,  (24  Pac.  843) :  Sinith  v.  Mayor,  etc,, 
37  N.  Y.  518;  Conner  v.  Same,  5  N.  Y.  285;  State  v.  Davis, 
44  Mo.  129;  Prince  v.  Skillin,  71  Me.  361;  People  \.  Mur- 
ray, 70N.  Y.  521;  Panh'n  v. /auman  (Idsiho)  36  Pac.  502; 
6  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  981.  Some  of  the  decir 
sions  have  adopted  the  theory  that  an  office  is  property, 
under  the  mistaken  view  that  the  common-law  doctrine 
that  an  office  is  a  hereditament  applied  to  the  offices  of 
this  country,  which  is  undoubtedly  fallacious.     Plimpton 
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V.  Somerset,  33  Vt.  283;  Board  v.  Pritchard,  36  N.  J. 
Law,  101;  Page  v.  Hardin,  8  B.  Men.  672;  Com,  v.  Slifer, 
25  Pa.  St.  28, — are  cases  of  this  character.  In  North  Caro- 
lina it  is  held  that  an  oflSce  is  property,  and  that  the  in- 
cumbent has  the  same  right  to  it  that  he  has  to  any  other 
property  {King  v.  Hunter fi^  N.  C.  603),  subject,  however,  to 
legislative  control  in  all  that  concerns  the  interests  of  the 
p\ihlic{HoieY.  Henderson,  15  N.  C.  1).  In  the  late  case  of 
Attorney  General  v.  Jochim,  99  Mich.  358,  (58  N.  W.  611,) 
the  supreme  court  of  Michigan  held:  "A  public  oflQce  can- 
not be  called  'property,'  within  the  meaning  of  section  1  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  and  section  32  of  article  6  of  the  Constitution  of 
Michigan,  which  provide  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law." 
In  the  still  later  case  of  People  v.  Akin,  49  N.  E.  229,  it  is 
held  by  the  supreme  court  of  lUinoie,  on  an  exhaustive  re- 
view of  authorities,  that  "the  trial  of  charges  against  oflS- 
cers  for  their  removal  is  not  within  the  constitutional  pi^ 
vision  of  trial  by  jury.  A  public  office,  or  the  prospective 
fees  of  an  office,  are  not  the  property  of  the  incumbent, 
within  the  constitutional  provision  against  depriving  a 
man  of  property.  The  constitutional  provision  for  trial  by 
jury  doe©  not  apply  to  special  summary  jurisdictions,  un- 
known to  the  common  law,  and  not  providing  that  mode  of 
trial."  Public  offices  belong  to  the  people,  and  are  to  be 
both  conferred  and  taken  away  according  to  their  will  and 
appointment,  and  a  person  who  accepts  a  public  office  does 
so  subject  to  all  the  constitutional  and  legislative  provis- 
ions in  relation  thereto.  Attor7iey  General  v.  Jochim, 
cited.  The  Constitution  provides,  in  Art.  IV.,  section  6, 
that  "all  officers  elected  or  appointed  under  this  constitu- 
tion may,  unless  in  cases  herein  otherwise  provided  for,  be 
removed  from  office  for  official  misconduct,  incompetence, 
neglect  of  duty  or  gross  immorality  in  such  manner  as  may 
be  prescribed  by  general  law."  That  is,  the  removal  must 
be  in  the  due  and  orderly  course  of  law,  satisfying  the  re- 
quirements of  due  process  of  law,  or  the  law  of  the  land. 
Attorney  General  v.  Jochim,  cited  Jelly  v.  Dils,  27  W. 
Va.  267;  Ex  f  arte  Wall,  107  U.  S.  205,  (2  Sup.  Ct.  569).  By 
"due  process  of  law"  is  meant  "laws  general  in  their  opera- 
tion, and  not  special  acts  of  legislation  passed  to  affect  the 
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rights  of  particular  individuals,  against  their  will,  and  in  a 
way  in  which  the  same  rights  of  others  are  not  affected  by 
existing  laws."  Sears  v.  CottrelU  5  Mich,  251.  "Due  pro- 
cess of  law  does  not  require  a  plenary  suit  and  trial  by 
jury  in  all  cases  where  property  and  personal  righte  are 
involved."  Ex  parte  Wall,  cited.  The  State  cannot  be  so 
bound  by  the  term  "due  process  of  law"'  in  the  constitution 
that  it  is  impossible  for  it  to  invest  its  agents  with  its 
offices,  witluHit  subjecting  itself  to  the  delays  and  uncer- 
tainties of  strict  judicial  action  in  cases  where  the  official 
is  abusing  his  agency  and  trust,  to  the  injury  and  disgrace 
of  the  public  service.  It  is  well  settled  that  all  appointive 
officers  may  be  removed  by  the  appointing  power;  that  all 
high  constitutional  officera  may  be  removed  by  impeach- 
ment; and  that  other  county  officers,  except  the  clerk  of 
the  circuit  court,  prosecuting  attorney,  sheriff,-  surveyor  of 
lands,  and  county  commissioners,  are  removable  by  the 
county  court  of  the  county;  and  for  none  of  these  can  jury 
trial  be  claimed.  Then,  why  should  the  five  above-named 
officers  be  entitled  to  such  trial?  The  number  of  state  and 
national  officers  subject  to  summary  removal  are  as  a  legion 
compared  with  these  five  officers,  and  many  of  them  are  of 
far  greater  impoi'tance.  It  is  true  that  conviction  of  any  of 
these  officers,  under  an  indictment  for  malfeasance,  mis- 
feasance, or  neglect  of  official  duty,  by  virtue  of  section  4, 
Art.  IX,  Constitution,  operates  a  removal  from  office;  but 
that  does  not  prevent  their  summary  removal  for  these  or 
other  causes  coming  under  the  head  of  gross  immorality 
without  indictment  or  criminal  prosecution.  McDonald 
v.  Guthrie,  43  W.  Va.  505  (27  S.  E.  844.)  Chapter  48,  Acts 
1897,  provides  that  "upon  satisfactory  proof  of  the  charges 
made  in  writing  the  court  having  jurisdiction  shall  remove 
any  such  officer  from  the  discharge  of  the  duties  of  his 
office."  This  provision  wholly  excludes  the  idea  of  a  jury 
trial,  and  plainly  imposes  on  the  court,  in  the  person  of  the 
judge  thereof,  the  duty  of  investigating  the  matter,  hear- 
ing the  evidence,  and,  if  satisfied  of  the  truth  of  the  charge, 
removing  the  incumbent. 

The  defendant  moved  to  quash  the  charges  for  insuffi- 
ciency. ^\Tiile  not  required  to  be  set  out  in  the  strict  form 
of  an  indictment,  they  should  be  sufficiently  explicit  to  give 
the  defendant  notice  of  what  he  is  required  to  answer.  See 
cases  heretofore  cited.     Specification  No.  25  explicitly  in- 
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forms  him  that  he  must  aiiswer  the  charge  of  grossly,  im- 
moral conduct  in  this:  That  he  did  on  divers  occasions 
during  the  year  1897,  and  while  he  was  prosecuting  attor- 
ney, "visit  a  certain  house  of  ill  fame  in  the  town  of  Sis- 
tersville,  county  of  Tyler,  in  the  state  of  West  Virginia, 
then  and  there  kept  by  one  Nellie  White;  that  on  several 
occasions  during  the  year  1897  he  remained!  in  the  said 
house  of  ill  fame  all  night,  drinking  excessively,  and  con- 
ducting himself  in  a  grossly  immoral  manner,  with  a  num- 
ber of  lewd  men  and  women  living  and  associating  together 
in  the  said  house."  The  defendant  says  that,  admitting 
these  averments  to  be  true,  they  do  not  establish  gross  im- 
morality; that  to  visit  a  house  of  ill  fame,  and  drink  and 
carouse  and  do  other  immoral  acts  with  lewd  men  and 
women,  was  not  gross  immorality,  but  was,  to  say  the  most, 
foolish  or  imprudent.  This  charge  is  explicit  enough  aa 
to  time,  place,  and  nature.  And  this  brings  us  to  the  very 
importan^t  consideration  of  what  standard  of  morality 
should  govern  in  such  cases.  In  commenting  on  the  noble 
sentiment  of  Kant,  "There  are  two  things  which  the  more 
I  contemplate  them,  the  more  they  fill  my  mind  with  ad- 
miration,— the  starry  heavens  above  me  and  the  moral  law 
within  me,"  Judge  Dillon,  in  his  Commentary  on  the  Laws 
and  Jurisprudence  of  England  and  America,  says:  "Not 
less  wondrous  than  the  revelations  of  the  starry  heavens, 
and  much  more  important,  and  to  no  class  of  men  more  so 
than  lawyers,  is  the  moral  law  which  Kant  found  within 
himself,  and  which  is  likewise  found  within,  and  is  con- 
sciously recognized  by,  every  man.  This  moral  law  holds 
its  dominion  by  divine  ordination  over  us  all,  from  which 
escape  or  evasion  is  imposeible.  This  moral  law  is  the 
eternal  and  indestructible  sense  of  justice  and  of  right  writ- 
ten by  God  on  the  living  tablets  of  the  human  heart  and 
revealed  in  his  Holy  Word"  Mr.  Blackstone,  in  his  Com- 
mentaries (page  41),  says:  "If  our  reason  were  always,  as 
in  our  first  ancestor  before  his  transgression,  clear  and  per- 
fect, unruffled  by  passions,  unclouded  by  prejudice,  unim- 
X)aired  by  disease  or  intemperance,  ♦  ♦  ♦  we  should 
need  no  other  guide.  *  *  *  But  every  man  now  finds 
the  contrary  in  his  own  experience, — ^that  his  reason  is  cor- 
rupt and  his  understanding  full  of  ignorance  and  error." 
This,  as  the  author  argues,  made  it  necessary  for  benign 
Providence  to  discover  and  enforce  its  laws  by  an  immedi- 
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ate  and  direct  revelation.  These  precepts  are  contained 
only  in  the  Holy  Scriptures,  and  on  examination  and  com- 
parison by  unclouded  reason  they  are  found  to  be  a  part  of 
the  original  law  of  nature,  as  "they  tend  in  all  their  con- 
sequences to  man's  felicity."  On  page  65,  Shars.  Bl.  Comm., 
it  is  said  that  the  illustrious  King  Alfred  adopted  the  Ten 
Commandments  as  the  foundation  of  the  early  laws  of  Eng- 
land, contained  in  his  Doom  Book.  These  commandments, 
which,  like  a  collection  of  diamonds,  bear  testimony  to 
their  own  intrinsic  worth,  in  themselves  appeal  to  us  aa 
coming  from  a  superhuman  or  divine  source,  and  no  con- 
scientious or  reasonable  man  has  yet  been  able  to  find  a 
flaw  in  them.  Absolutely  flawless,  negative  in  terms,  but 
positive  in  meaning,  they  easily  stand  at  the  head  of  our 
whole  moral  system,  and  no  nation  or  people  can  long  con- 
tinue a  happy  existence  in  open  violation  of  them.  To 
them,  however,  there  are  two  widely  different  interpreta- 
tions, both  claiming  to  be  moral;  that  is,  the  just  and  true 
rule  for  the  conduct  of  man,  to  iaecure  him  the  greatest  hap- 
piness in  harmony  with  the  conditions  of  his  existence.  The 
first  is,  though  second  in  time,  what  is  presented  as  truly 
the  divine  interpretation.  It  is  given  to  man  by  Christ, 
who  represents  that  he  came,  not  to  destroy  the  law,  but  to 
fulfill  and  by  precept  and  example  to  illustrate  and  make 
plain  its  true  meaning  and  force  according  to  the  divine 
will.  It  is  positive  in  its  nature  and  is  founded  on  the 
broad  fundamental  principle  that  no  man  belongs  to  him- 
self, or  has  the  right  to  do  as  he  pleases  with  himself,  but 
that  he  holds  his  body,  mind,  soul,  and  property  of  every 
description,  by  divine  grant,  in  trust  for  the  benefit  of  his 
fellow  men.  It  requires  the  doing  of  good  at  all  times,  the 
love  of  enemies,  the  giving  to  him  that  asketh,  the  loaning 
to  any  one  that  would  borrow  without  the  expectation  of 
any  return,  and  the  complete  devotion  of  self  to  the  com- 
monweal of  humanity  and  the  establishment  of  a  kingdom 
of  perfect  righteousness.  It  condemns  resistance  to  evil. 
War  under  any  plea,  even  for  humanity's  sake,  it  does  not 
justify,  but  condemns  in  unmistakable  terms.  It  goes  still 
further,  enters  the  human  heart  as  the  foundlation  of  all 
evil,  and  denounces  the  very  conception  thereof  without 
overt  act.  It  destroys  all  distinction  between  morality  and 
religion.    It  makes  the  laws  of  morality   concur  fully  with 
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laws  of  religion.  According  to  it,  he  who  serves  man 
best  worships  God  best,  and  Jie  who  worshi'ps  God  best 
serves  man  best.  All  other  religion  it  denounces  as  pure 
hypocrisy.  Because  of  their  incapacity  to  understand  it 
through  inability  to  live  it,  men  deny  it  or  wrest  its  mean- 
ing to  suit  their  living,  of  whom  it  is  said:  "Ye  are  tbey 
which  justify  yourselves  before  men,  for  God  knoweth  your 
hearts;  for  that  which  is  highly  esteemed  among  men  is  an 
abomination  in  the  sight  of  God."  Its  ostensible  purpose 
is  to  make  men  perfect  in  all  their  conduct  as  their  Creator 
IB  perfect.  Man's  environment,  including  his  heritage  and 
hereditary  traits  of  character,  customs,  laws,  business  rela- 
tions, and  acquired  necessities,  is  to  an  almost  immeasur- 
able degree  directly  opposed  thereto.  Hence  they  are  im- 
moral,  not  being  in  conformity  with  the  will  of  God,  and 
render  man  immoral,  thus  have  mankind  woven  around 
themselves,  thread  by  thread,  an  invisible  web,  which  they 
are  powerless  to  break.  Nor  does  this  interpretation  admit 
of  degrees  of  morality;  for  all  disobedience  is  equally  hein- 
ous in  the  sight  of  God,  and  all  immorality  groes  immoral- 
ity. "Why  callest  thou  me  good?  There  is  none  good,  but 
one;  that  is,  God.  But,  if  thou  wilt  enter  into  life,  keep  the 
commandments."  To  accept  it,  we  are  compelled  to  admit 
at  once  that  all  mankind,  either  consciously  or  unconsci- 
ously, are  guilty  of  gross  immorality.  Hence,  most  men 
reject  it;  for  they  would  rather  be  blind  and  leaders  of  the 
blind,  and  perish  in  the  same  pit,  than  sit  in  condemna- 
tion of  their  own  lives.  To  live  in  accordance  with  it  in 
the  present  condition  of  the  world's  affairs  requires  a  com- 
plete surrender  of  self,  the  giving  up  of  worldly  pleasures 
and  enjoyments,  the  repression  of  all  lustful  passions  and 
ambitions,  and  an  entire  devotion  of  time,  service,  and 
energies  to  the  elevation  of  mankind,  in  regaining  for  them 
that  greater  liberty  which  must  follow  when  the  knowledge 
of  truth  fills  the  earth  as  the  waters  cover  the  sea.  This 
interpretation  of  the  laws  of  morality  cannot  govern  in  this 
case,  for  it  has  never  been  accepted  as,  or  become  a  part  of, 
the  law  of  the  land.  If  such  were  the  case,  we  would  have 
no  need  of  prosecuting  attorney,  judge,  or  court.  The 
other  interpretation,  known  as  the  Mosaic,  human,  or  nega- 
tive, is  founded  on  absolute  justice  between  man  and  man. 
It  is  made  necessary  by  the  bold  assumption  that  every 
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man  belongs  to  himself,  and  has  the  right  to  do  as  he 
pleases  with  himself,  so  long  as  he  accords  the  same 
right  to  others,  and  does  nothing  hurtful  to  interfere  with 
their  enjoyment  thereof.  In  short,  that  he  does  not  do 
unto  others  what  he  would  not  have  them  do  unto  him.  If 
he  does  so,  he  is  guilty  of  immorality,  which  may  be  slight 
or  gross,  according  to  circumstances.  This  interpretation 
demands  "life  for  life,  eye  for  eye,  tooth  for  tooth,  hand 
for  hand,  foot  for  foot,  burning  for  burning,  wound  for 
wound,  stripe  for  -stripe."  While  the  former  is  intended  to 
secure  perfection,  the  latter  is  intended  for  the  government 
of  an  imperfect,  self-willed,  ignorant,  stubborn,  and  hard- 
hearted people,  and  for  the  suppression  of  vice,  injustice, 
and  wrong  among  them.  If  all  people  were  truly  moral, 
human  laws  and  government  would  be  unnecessary;  for 
the  laws  of  nature  written  in  their  hearts,  and  perfectly 
understood  by  them,  would  be  a  suflScient  guidance  in  their 
dealings  with  each  other.  Where  no  wrongs  are  committed 
there  exists  no  necessity  for  punishment,  compensation,  or 
restitution,  and  human  enactments  in  relation  thereto  be- 
comes obselete.  No  man  need  say  to  his  neighbor, 
"Know  the  law;"  for  all  would  know  it,  from  the  least  unto 
the  greatest.  But  where  society  is  constituted  on  such  an 
immoral  basis  as  to  continually  increase  the  wants  and 
arouse  the  selfish  propensities  of  mankind,  and  yet  render 
them  proportionately  harder  of  attainment  and  satisfac- 
tion, human  law  becomes  of  increasing  necessity,  to  sup- 
press and  control  these  wants  and  propensities  for  the  com- 
mon good,  otherwise  a  state  of  immoral  anarchy  would  be 
the  result,  deserving  the  just  condemnation,  once  requir- 
ing his  extinction,  that  the  "imaginations  of  a  man's  heart 
are  evil  continually  from  his  youth  up."  The  morality  of 
our  laws  is  the  morality  of  the  Mosaic  interpretation  of  the 
Ten  Commandments,  modified  only  as  to  the  degree  or 
kind  of  punishment  inflicted.  In  some  cases  the  punish- 
ment is  less,  and  in  some  much  severer,  yet  the  underlying 
morality  is  the  same.  With  us  the  punishment  of  adultery 
is  slight;  with  Moses  it  was  death.  With  him  punishment 
for  offenses  against  property  was  restitution  from  one  to 
five  times  the  amount;  with  us  it  is  usually  felony  where 
the  amount  involved  exceeds  twenty  dollars.  We  seem  to 
have  more  sympathy  for  the  adulterer  and  libertine  than 
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the  thief,  although  the  crime  of  the  former  against  society 
is  much  the  further  reaching  and  more  harmful.  The  peo- 
ple, when  free  from  the  baneful  influence  of  political  preju- 
dice, exhibit  their  ^moral  sense  in  a  higher  degree  than  is 
expressed  in  their  laws;  for  they  justify  the  avenging  of 
wrong  by  a  father,  husband,  brother,  son,  or  the  victim  her- 
self upon  the  life  of  a  wrongdoer,  and  they  seldom  will 
clothe  a  known  libertine  with  office,  notwithstanding  great 
ability  and  mental  fitness  therefor.  With  the  people  a 
known  adulterer  is  an  enemy  of  society,  who  forfeits  his 
life  if  caught  in  the  act  by  one  who  suffers  by  his  lawless- 
ness; and  the  adul tress  becomes  an  outcast,  shunned  and 
despised,  as  though  she  wore  on  her  breast  the  scarlet  let- 
ter of  her  shame, — ^a  punishment  far  more  terrible  than  con- 
finement in  prison.  The  morality  of  the  people  is  thus  more 
in  harmony  with  the  Mosaic  interpretation  of  the  moral  law 
than  the  written  laws  of  this  State,  and  this  is  a  matter 
for  consideration  in  this  case.  For  the  question  of  grosis 
immortality  miist  be  determined  according  to  the  common 
understanding  of  the  ordinary  law-abiding  and  reasonable 
citizen  of  the  country,  and  not  according  to  those  who  are 
highly  developed  ethically,  or  those,  on  the  other  hand, 
who  are  suffering  from  moral  depravity.  The  word  "gross," 
as  used  in  this  connection,  does  not  mean  "great  and  exces- 
sive," but  rather  willful,  flagrant,  or  shameful,  showing  a 
moral  indifference  to  the  opinions  of  the  good  and  respect- 
able members  of  the  community  and  to  the  just  obligations 
of  the  position  held  by  the  delinquent.  Nor  is  the  immor- 
ality involved  confined  to  the  question  of  fitness  or  unfit- 
ness for  the  office.  The  other  terms  used  in  the  constitu- 
tion, to  wit,  "official  misconduct,  incompetence,  and  neglect 
of  duty,"  covers  fitness  or  unfitness,  or  all  offenses  affecting 
the  offices.  The  people  have  the  right,  and  the  public  ser- 
vice demands,  that  public  offices  shall  be  filled  by  upright 
and  moral  men,  and  not  those,  however  efficient  they  may 
be,  who  brings  the  public  service  into  infamy,  shame,  and 
disgrace.  And  there  is  no  other  office  in  which  this  is  more 
necessary  than  the  office  of  public  prosecutor;  for  it  is  his 
duty  to  enforce  the  laws  against  the  lawless,  and  cause 
them  to  have  a  decent  respect  for  the  same,  and  how  can 
this  be  if  he  is  counted  of  their  number? 
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In  this,  as  in  all  similar  cases,  the  circuit  judge  saw  the 
witnesses  face  to  face,  beheld  their  demeanor  on  the  wit- 
ness stand,  and  heard  them  testify.    On  him  devolves  the 
duty  of  determining  the  credibility  of  witnesses  and  weigh- 
ing their  testimony;  and,  unless  the  evidence  is  credited  to 
this  Court  plainly  preponderates  against  his  finding,  it  will 
not  be  disturbed.  Hysell  v.  Manufacturing  Co.  (decided  at 
this  term)  33  S.  E.  95.    The  finding  is   undoubtedly   sus- 
tained by  the  evidence  againist  the  defendant.    It  is  shown 
that  during  the  year  1897,  while  prosecuting  attorney,  he 
visited  the  house  of  ill  fame  kept  by  Nellie  White,  in  the 
town  of  Sistersville,  not  o-n  business,  but  for  the  purpose  of 
prostitution,  that  he  drank,  caroused,  and  slept  with  the  in- 
mates, and  promised  the  mistress  immunity  from  prosecu- 
tion, or  that  he  would  let  her  know  when  the  hause  was  to 
be  raided.    He  denies  this,  but  admits  that  he  visited  and 
drank  there,  and  slept  with  one  of  the  "girls,"  before  he 
was  elected  prosecuting  attorney.    He  is  badly  contradicted 
by  more  than  one  witness  in  the  case.    He  has  certainly 
managed  to  make  a  very  unenviable  reputation  for  himself, 
and  one  that  it  is  hard  to  believe  the  good  people  of  Tyler 
County  would  condone  at  the  polls.    If  frequenting  a  house 
of  ill  fame,  for  the  purpose  of  drinking  and  sleeping  with 
the  unfortunate  inmates,  more  sinned  against  than  sinning, 
by  a  prosecuting  attorney  of  a  county,  whose  duty  it  fs 
to  prosecute  the  keeper  of  such  house  and  the  inmates  and 
patrons  thereof,  is  not  gross  immorality,  then  such  a  thing 
is  not  known  to  the  law.    On  the  question  of  immorality, 
although  the  punishment  is  not  so  severe,  almost  any  oth- 
er crime  is  preferable.    It  is  the  most  debasing  and  harm- 
ful to  society,  as  it  tends  to  destroy  all  respect  for  decen- 
cy and  virtue,  and  drags  womanhood  down  to  the  lowest 
depths  of  degradation,  and  its  demoralizing  influence  for 
evil  upon  the  young  is  beyond  computation,  and  the  aged  of- 
fender finds  it  the  pit  of  destruction.    While  it  is  a  harsh 
measure  to  remove  an  incumbent  from  oflBce,  yet  he  ac- 
cepted the  o-fflce  on  condition  of  upright  behavior,  as  re- 
quired in  the  constitution  and  laws,  and  he  has  no  one  to 
blame  but  himself.    If  he  has  been  unjustly  traduced,  there 
remains  for  him  an  appeal  to  the  people,  who  are  quick  to 
remedly  such  injustice,  and  readily  pardon  those  whose  up- 
right department  evinces  a  sincere  departure  from  the  fol- 
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lies  of  youth.  The  court  cannot  do  otherwise  than  con- 
scientiously carry  out  the  mandates  of  the  law.  The  judg- 
ment is  affirmed. 

Affirmed. 


CHARLESTON. 

Pratte  v.  Enslow  et  aL 

Submitted  January  20,  1899— Decided  April  22,  1899. 

GUAHANTY — Construction — Liability  of  Parties. 

P.  purchased  from  G.  B.  and  P.  C.  B.  sixty-six  shares  of 
stock  in  an  ice  and  storage  company  for  seven  thousand  five  hun- 
dred dollars,  of  which  he  paid  six  thousand  dollars  cash,  and 
made  his  non-negotiable  note  for  one  thousand  five  hundred  dol- 
dred  dollars  to  G.  B.,  with  interest  at  twelve  months,  with  right 
of  renewal  at  maturity  for  12  months.  At  the  same  time  6.  B. 
and  P.  C.  B.  gave  P.  the  following  written  warranty:  **We,  the 
undersigned  P.  C.  Buffington  and  Garland  BufSngton,  of 
Huntington,  West  Va.,  in  consideration  of  the  sale  made  this 
day  of  sixty-six  (66)  shares  of  the  stock  of  the  Huntington  Ice 
and  Storage  Co.  to  Bernard  Pratte,  of  Huntington,  West  Va,, 
for  the  sum  of  seventy-five  hundred  dollars  ($7,500),  do  hereby 
guarantee  an  annual  net  dividend  of  (20)  twenty  per  cent,  on  said 
$7,500  to  the  said  Pratte  for  the  term  of  two  years  from  the  date 
hereof.  But  this  guaranty  is  subject  to  the  following  condi- 
tions: First,  that  this  said  factory  shall  be  operated  in  a  skill- 
ful, businesslike  manner;  and,  second,  that  this  said  guaranty 
is  not  to  take  effect  in  case  this  said  factory  is  not  run,  whether 
from  accident  or  otherwise.  And  the  said  guarantors  are  not  to  be 
held  responsible  for  any  delay  or  loss  occasioned  by  breakage  on 
account  of  any  negligence  or  mismanagement  of  the  said  factory. " 
G.  B.  assigned  the  one  thousand  five  hundred  dollar  note  to  P. 
C.  B.,  who  assigned  the  same  to  F.  B.  £.,  for  the  benefit  of  the 
creditors  of  P.  C.  B.  F.  B.  S.  brought  an  action  of  assumpsit  on 
said  note  against  the  maker.  P.,  who  enjoined  the  action, 
setting  up  failure  of  the  guaranty.  In  the  adjudication  of  the 
matters  in  the  chancery  cause,  held^  that  indebtedness  of  the  com- 
pany existing  at  the  time  of  the  sale  of  the  stock  for  running  expenses 
prior  to  that  time,  which  had  to  be  paid  from  subsequent  earn- 
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ings,  was  properly  chargeable  as  expenses.  So  the  difference  in 
the  price  paid  for  teams  to  be  used  in  the  line  of  their  business, 
and  the  amount  received  for  same  when  sold,  within  the  two 
years  of  the  guaranty,  being  a  loss,  was  properly  chargeable  as 
loss,  and  no  part  of  any  of  such  items  could  be  considered,  to 
affect  the  guaranty,     (p.  526.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  Bernard  Pratte  ag-ainst  F.  B.  Enslow  and  others. 

Decree  for  defendants  and  plaintiff  appeals. 

Modifed  and  Affirmed, 

Campbell,  Holt  &  Campbell,  for  appellant. 

SiMMS  &  Enslow,  for  appellees. 

McWhorter,  Judge: 

Bernard  Pratte  purchased  fronx  P,  C.  BuflSngton  and 
Garland  Buffington  sixty-six  shares  of  the  stock  of  the 
Huntington  Ice  &  Storage  Company  for  the  sum  of  seven 
thousand  five  hundred  dollars,  on  account  of  which  he  paid 
in  cash  six  thousand  dollars,  and  made  the  following  note 
for  the  residue: 

*'$1,S00.00.  Huntington,  W.  Va.,  July  26, 1893.  Twelve 

months  after  date  I  promise  to  pay  to  Garland  Buf- 
fington the  sum  of  fifteen  hundred  dollars,  with  interest  at 
the  rate  of  six  per  cent,  per  annum, — ^value  received, — ^with 
the  privilege  of  paying  this  note  at  any  time  prior  to  matur- 
ity, and  with  the  right  of  renewal  at  maturity  for  twelve 
months.    Bernard  Pratte. 

"Deferred  payment  on  ice-factory  stock." 
At  the  same  time  P.  C.  Buffington  and  Garland  Buf- 
fington made  and  delivered  to  said  Pratte   the   following 
guaranty: 

"We,  the  undersigned,  P.  C.  Buffington  and  Garland 
Buffington,  of  Huntington,  West  Va.,  in  consideration  of 
the  sale  made  this  day  of  sixty-six  (66)  shares  of  the  stock 
of  the  Huntington  Ice  and  Storage  Co.  to  Bernard  Pratte, 
of  Huntington,  W^est  Va.,  for  the  sum  of  seventy-five  hun- 
dred dollars  (f  7,500),  do  hereby  guaranty  an  annual  net  div- 
idend of  (20)  twenty  per  cent,  on  said  f  7,500  to  the  said 
Pratte,  for  the  term  of  two  years  from  date  hereof.  But 
this  guaranty  is  subject  to  the  following  conditions:  First, 
that  this  said  factory  shall  be  operated  in  a  skillful,  busi- 
nesslike manner;  and,  second,  that  this  said  guaranty  is  not 
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to  take  effect  in  case  this  said  factory  is  not  run,  whether 
frotn  accident  or  otherwise.  And  the  said  guarantors  are 
not  to  be  held  responsible  for  any  delay  or  loss  occasioned 
by  breakage  on  account  of  any  negligence  or  mismanage- 
ment of  the  said  factory." 

Garland  afterwards  assigned  said  one  thousand  five 
hundred  dollar  note  to  said  P.  C.  Buffington,  who  in  turn 
assigned  the  same  to  F.  B.  Enslow,  who  brought  an  action 
at  law  in  the  circuit  court  of  Cabell  County  against  said 
Pratte  upon  said  note.  On  the  9th  day  of  July,  1897,  Pratte 
filed  in  said  court  his  bill  in  chancery  against  said  Enslow, 
P.  C.  BuflBngton,  and  Garland  Buffington,  alleging  the  pur- 
chase of  said  sixty-six  shares  of  stock,  the  payment  of  the 
six  thousand  dollars,  and  giving  the  note  for  the  one  thou- 
sand five  hundred  dollars,  and  the  making  of  the.  said  guar- 
anty by  the  said  Buffingtons  to  said  Pratte  as  a  part  of  the 
contract  of  the  purchase  of  said  stock;  that  said  stock  was 
assigned  and  delivered  to  plaintiff,  and  afterwards  trans- 
ferred on  the  books  of  said  company;  that  the  factory  of 
said  ice  and  storage  company  was  continuously  operated 
in  a  skillful  and  businesslike  manner  for  the  two  years 
immediately  succeeding  the  26th  day  of  July,  1893,  and 
said  company  did  not  for  either  of  said  years  earn,  declare, 
or  pay  a  dividend  on  the  said  sixty-six  shares  of  stock  equal 
to  twenty  per  cent,  for  each  year  on  the  said  sum  of  seven 
thousand  five  hundred  dollars,  as  guaranteed  and  promised 
by  the  said  Buffingtons;  that,  instead  of  said  sixty-six 
shares  earning  and  paying  a  net  annual  dividend  of  one 
thousand  five  hundred  dollars,  they  only  earned  for  the  year 
ending  July  26,  1894,  eight  hundred  and  twenty-five  dollars 
and  five  cents,  and  for  the  second  year,  ending  July  26, 
1895,  the  sum  of  five  hundred  and  thirty-six  dollars  and 
seventy-two  cents.  And  he  made  a  statement  of  the  ac- 
counts between  plaintiff  and  said  Buffingtons  pursuant  to 
and  in  accordance  with  said  contract  of  guaranty,  in  which 
he  claimed,  according  to  said  statement,  that  there  was  du'e 
him  the  sum  of  two  hundred  and  ninety  dollars  and  nine 
cents,  alleging  that  there  was  nothing  due  on  said  note, 
either  principal  or  interest,  but,  on  the  contrary,  there  was 
due  from  the  Buffingtons  on  their  said  guaranty  to  plain- 
tiff,  over  and  above  said  note,  including  interest  to  14th 
of  February,  1896,  the  said  sum  of  two  hundred  and  ninety 
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dollars  and  nine  cents;  that  several  attempts  were  made  by 
plaintiff  to  settle  and  adjust  the  matters  growing  oat  of 
said  contract  with  the  Buffingtons,  but  without  success; 
that  on  the  13th  of  Februairy,  1896,  by  an  agreement  in 
writing  signed  by  the  plaintiff  and  said  Buffingtons,  the 
matters  and  rights  growing  out  of  the  sale  and  purchase 
of  said  stock  and  the  note  and  contract  of  guaranty  were 
submitted  to  the  award  of  W.  H.  Lyons,  C.  W.  Campbell, 
and  F.  B.  Enslow,  the  defendant,  who,  after  hearing  the 
parties  and  the  evidence  produced  by  them,  respectively, 
failed  to  agree  upon  a  unanimous  award.  The  said  Enslow 
was  of  opinion  that  there  was  due  and  unpaid  on  said  one 
thousand  five  hundred  dollar  note  the  sum  of  four  hundred 
and  seventy-eight  diollars  and  eighty-four  cents,  as  of  date 
13th  of  February,  1896,  and  the  said  Lyons  and  Campbell 
were  of  opinion,  and  so  found  that  there  was  due  from  the 
said  Buffingtons  on  the  contract  of  guaranty,  after  cred- 
iting said  note  of  one  thousand  five  hundred  dollars,  the 
sum  of  one  hundred  and  seventy-six  dollars  and  sixty-five 
cents,  as  of  the  14th  of  February,  1896.  Plaintiff  brought 
this  action  in  the  circuit  court  of  Cabell  County  on  said 
award  of  Lyons  &  Campbell  against  the  Buffingtons  to  re- 
cover the  said  sum  of  one  hundred  and  seventy-six  dollars 
and  sixty-five  cents,  but  by  the  judgment  and  consideration 
of  the  court,  that,  inasmuch  as  the  agreement  to  submit  to 
arbitration  failed  to  provide  that  the  award  of  any  two  of 
the  arbitrators  should  be  binding,  the  award  was  invalid, 
because  not  concurred  in  by  said  F.  B.  Enslow.  Plaintiff 
further  alleged  that  since  the  26th  day  of  July,  1893,  said 
Garland  and  P.  C.  Buffington  had  been  utterly  insolvent, 
and  wholly  unable  to  pay  their  respective  debts;  that  said 
defendants  claim  that  Garland  had  assigned  and  trans- 
ferred said  note  to  P.  C.  Buffington,  and  that  P.  C.  Buffing- 
ton  assigned  and  transferred  it  to  defendant  F.  B.  Enslow, 
and  plaintiff  alleged  that  the  assignment  to  Enslow  was 
wholly  voluntary,  and  without  consideration  deemed  val- 
uable in  law,  and  that  Enslow  took  it  with  full  knowledge 
of  all  the  facts  alleged;  that  said  Enalow  on  the  20th  of 
May,  1897,  instituted  an  action  of  assumpsit  on  said  note 
in  said  circuit  court  against  plaintiff,  which  was  still  pend- 
ing and  undetermined.  And  he  prayed  that  he  be  perpetu- 
ally enjoined  from  the  further  prosecution  of  said  action; 
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that  the  amount  due  plaintiff  on  said  guaranty  be  ascer- 
tained, and  set  off  against  the  amount  due  on  said  note  of 
one  thousand,  five  hundred  dollars;  and  that  plaintiff  might 
have  a  decree  over  against  said  Buffingtons,  after  deduct- 
ing: the  amount  of  said  note;  and  for  general  relief, — which 
bill  was  sworn  to.  The  court  filed  the  bill,  and  took  time 
to  consider  the  motion  for  an  injunction  thereon.  On  the 
19th  of  July,  1897,  the  defendants  appeared  and  resisted 
the  motion,  when  the  court  granted  a  temporary  injunction 
as  prayed  for  until  the  further  order  of  the  court,  upon 
plaintiff  giving  bond  in  the  sura  of  |1,000.  Defendants 
then  moved  to  dissolve  the  injunction  on  the  ground  that  it 
was  improperly  awarded,  which  motion  was  overruled.  The 
defendants  tendered  their  demurrer,  which  was  set  for  ar- 
gument, and,  being  argued,  was  overruled.  Defendants 
then  tendered  and  filed  their  joint  and  several  answer,  to 
which  plaintiff  replied  generally;  and  the  cause  was  re- 
ferred to  Commissioner  D.  E.  Mathews,  to  take,  state,  and 
report:  "(1)  What  sum,  if  any  the  said  F.  B.  Enslow,  as- 
signee of  P.  C.  Buffington,  who  is  assignee  of  Garland  Buf- 
fington,  is  entitled  to  recover  upon  the  said  note  and  con- 
tract set  out  with  the  answer  of  the  defendants.  (2)  To 
make  and  report  to  this  court  a  full  settlement  of  the  ac- 
counts between  the  said  Bernard  Pratte  and  Garland  Buf- 
fington,  P.  C.  Buffington  and  F.  B.  Enslow,  their  assignee, 
and  to  report  whether  the  defendants,  P.  0.  Buffington  and 
Garland  Buffington  are  indebted  to  the  plaintiff  in  any  sum 
on  account  of  the  guaranty  made  as  to  the  earnings  of 
the  ice  factory,  set  out  in  the  plaintiff's  bill.  (3)  Any  oth- 
er matters  either  of  the  parties  may  request  or  the  com- 
missioner deem  pertinent." 

Defendant's  answer  admits  the  sale  of  the  stock  to  the 
plaintiff,  the  execution  of  the  note  and  guaranty;  denies 
that  the  factory  was  continuously  operated  in  a  business- 
like and  skillful  manner  since  the  26th  day  of  July,  1893, 
and  as  to  the  allegation  that  the  company  did  not  earn, 
declare,  and  pay  a  dividend  of  twenty  per  cent  for  each  year 
on  the  seven  thousand  five  hundred  dollars,  as  guaranteed, 
respondents  say  that  matter  is  alone  within  the  knowledge 
of  the  plaintiff  and  the  company,  and  call  for  strict  proof 
of  what  was  made,  earned,  and  what  dividend  declared; 
that,  if  the  business  had  been  operated  in  a  skillful  and 
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businesslike  manner,  it  would  have  earned  a  sum  equal 
to  the  guaranty;  that,  for  a  considerable  portion  of  the 
time  while  so  operated,  it  did  earn  a  sum  equal  to  twenty 
per  cent,  per  annum;  denies  that  the  account  set  out  in 
plaintiff's  bill  is  a  true  and  correct  statement  of  the  ac- 
count between  plaintiffs  and  defendants,  and  calls  for  the 
production  of  the  books  and  proof  of  the  yarious  charges, 
and  denies  that  there  is  nothing  due  on  the  note  and  con- 
tract, and  claims  that  the  full  amount  of  the  principal  and 
interest  of  said  note  is  due,  and  that  Enslow,  as  assignee, 
i«  entitled  to  recover  the  same  by  virtue  of  the  assignment 
thereof;  admits  various  attempts  to  settle,  and  the  con- 
tract to  submit  to  arbitration,  but  says  there  was  no  unani- 
mous award,  and  the  said  arbitration  was  declared  by  the 
circuit  court  void  and  of  no  effect;  that  the  said  note  was 
assigned  to  Enslow  for  the  purpose  of  paying  the  debts  of 
P.  C.  BufRngton,  and  that  Enslow  holds  the  same  for  that 
purpose;  and  admits  that  Enslow  took  the  note  with  full 
knowledge  of  all  the  facts,  and  that  he  has  no  further  rights 
in  the  premises  than  the  Buffingtons  had;  alleges  that  a 
large  amount  of  the  earnings  were  diverted  and  used  by  the 
members  of  the  corporation  and  the  directors  thereof,  and 
instead  of  being  taken,  reported,  and  treated  and  divided 
as  earnings,  they  were  used  in  building  additions  to  the 
plant,  in  paying  street  paving  assessments,  and  in  put- 
ting betterments  upon  said  property,  and  were  not  taken 
in  consideration  upon  the  settlement;  that,  if  the  said  earn- 
ings had  all  been  properly  accounted  for,  there  would  have 
been  no  shortage;  that  a  large  sum  of  money,  namely,  one 
thousand  two  hundred  and  fifty  dollars,  was  paid  to  Snider 
Bros,  for  certain  property,  three  hundred  and  forty-six  dol- 
lars and  eleven  cents  was  paid  to  Handley,  and  three  hun- 
dred dollars  to  N.  C.  Petit,  for  property  used  about  said 
plant,  that  was  not  taken  into  consideration  as  earnings,  but 
was  treated  as  expenses;  that  the  expense  account  was 
padded,  and  made  to  show  items  that  should  have  been 
paid  and  charged  to  property  account  or  betterment  ac- 
count, and  not  to  expense;  that  a  large  amount  of  earn- 
ings prior  to  the  date  of  the  note  given  in  the  stock  were 
not  taken  into  consideration;  that  at  the  time  of  the  sale 
of  the  stock  there  was  about  fifteen  per  cent  of  undivided 
profits  or  earnings  which  should  have  been  taken  into  con- 


W.VaJ  Pratte  v.  Enslow.  533 

sideration  as  part  of  the  earnings  of  the  two  years  follow- 
ing the  date  of  said  note  and  contract  and  guaranty,  and 
that,  if  the  said  fifteen  per  cent,  had  been  taken  into  con- 
sideration, the  stock  would,  under  the  adverse  circum- 
stances under  which  it  wa«  handled),  have  earned  twenty 
per  cent.,  and  full  amount  of  the  note  have  been  due  to 
defendants;  that  plaintiff,  Pratte,  was  a  member  of  the 
board  of  directors;  that  N.  C.  Petit  and  Handlev  were  also 
members;  that  Petit  was  paid  the  amount  paid  to  him  for 
certain  property  that  wa«  turned  over  to  Pratte;  that  said 
Handley  was  also  paid  the  said  sum  of  three  hundred  and 
forty-«ix  dollars  and  eleven  cents  for  property,  and  the 
same  turned  over  to  Pratte;  and  that  the  property  bought 
of  Snider  Bros,  was  also  turned  over  to  Pratte,  who  ob- 
tained the  benefit  of  the  same.  It  further  alleges  that,- in 
the  statement  of  the  account  rendered,  all  the  betterment 
account  and  property  account  was  charged  to  expenses,  and 
when  they  estimated  the  earnings  of  the  company  they  did 
not  take  into  consideration  any  of  said  betterment  account, 
but  deducted  the  entire  expense  from  the  entire  gross 
earnings,  and  by  that  means  obtained  what  they  allege  to 
be  a  statement  of  the  net  earnings  of  the  company,  where- 
as defendants  allege  that  a  large  amount  of  said  expense 
account  was  used  in  the  payment  of  old  prior  expenses  and 
indebtedness  of  the  company,  and  was  not,  and  could  not 
have  been,  taken  into  consideration  in  estimating  the  earn- 
ings of  the  company;  that,  if  the  undivided  profit^  belong- 
ing to  the  stock  on  the  day  the  same  was  sold  had  been 
taken  into  consideration,  they  would  have  much  more  than 
p.aid  all  the  old  debts,  and  left  a  considerable  per  cent  to 
be  divided  and  declared  as  a  dividend  on  the  said  stock. 
The  answer  calls  upon  plaintiff,  Pratte,  who,  it  alleges, 
kept  the  books  of  the  company,  and  was  a  member  of  the 
board  of  directors,  to  produce  a  complete,  itemized  account, 
showing  the  workings  of  the  company  for  the  two  years 
succeeding  the  sale  of  the  stock,  that  a  complete  statement 
of  the  matters  in  difference  between  the  said  parties  may 
be  made,  and  the  true  balance  ascertained  and  adjusted, 
and  a  decree  rendered  for  the  party  entitled  to  the  same,  the 
injunction  dissolved,  and  that  all  such  further  general  re- 
lief may  be  granted  them  as  to  equity  may  seem  fit,  and  the 
case  require,  which  answer  was  sworn  to. 
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The  parties  took  various  depositions  before  the  com- 
missioner, who  made  and  filed  his  report,  ascertaining  a 
balance  due  to  Bernard  Pratte  on  December  6,  1897,  of 
one  hundred  and  seventy-three  dollars  and  eighteen  cents. 
The  defendants  made  four  several  exceptions  to-  said  re- 
port: (1)  Because  the  report  ifi  contrary  to  the  law  and 
evidence;  (2)  because  the  commissioner  charges  as  expense 
all  betterments  put  on  the  property,  and  does  not  allow 
anything  on  account  of  the  improved  value  of  the  prop- 
ert}  for  new  buildings,  or  for  paving  paid  for  and  charged 
to  the  expense  account;  (3)  because  the  commissioner  al- 
lows as  expense  the  sum  paid  for  personal  property,  and 
does  not  allow  any  credit  for  it  when  sold  to  Pratte;  (4) 
because  the  commissioner  does  not  report  that  the  plain- 
tiff, Pratte,  is  indebted  to  the  defendant  Enslow,  amount- 
ing in  the  sum  of  eight  hundred  thirty-three  dollars  and 
forty-five  cents. 

The  cause  was  finally  heard  on  the  1st  day  of  Janu- 
ary, 1898,  upon  the  bill  and  exhibits,  the  answer  of  de- 
fendants, the  report  of  the  commissioner,  and  exceptions 
of  defendants  thereto,  and  the  depositions  taken  before 
the  commissioner  and  filed  in  the  cause,  when  the  court 
was  of  opinion  that  the  exceptions  should  be  sustained 
in  part,  and  the  report  in  part,  and  that,  upon  the  true 
state  of  accounts  between  the  parties,  there  is  due  from 
Bernard  Pratte  to  F.  B.  Enslow,  assignee,  upon  the  said 
note,  the  sum  of  four  hundred  and  sixty-three  dollars  and 
forty-four  cents, afterallowingallcreditsand offsets  to  which 
Pratte  is  entitled,  and  on  account  of  the  contract  of  guar- 
anty, and  decreed  that  Pratte  pay  said  sum  of  four  hundred 
and  sixty-three  dollars  and  forty-four  cents,  with  interest 
from  date  of  decree,  and  costs  of  the  suit,  in  full  payment, 
settlement,  and  satisfaction  of  all  claims  arising  out  of  the 
transaction  set  out  in  the  cause,  and  in  full  settlement  of 
the  note  sued  on  by  plaintiff,  Enslow,  at  law,  set  up  in  this 
suit;  and  it  was  further  decreed  that  said  lawsuit  brought 
by  Enslow,  assignee,  against  Pratte,  having  been  settled  by 
said  decree,  and  the  rights  of  the  parties  therein  adjudi- 
cated, the  same  be  dismissed  at  the  costs  of  defendant, 
Pratte,  and  awarded  execution  on  said  decree.  From  which 
decree  plaintiff,  Pratte,  appt^led  to  this  Court,  assigning  as 
prrpr  fte  sustaining  of  the  exceptions  to  the  commissioner's 
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report,  and  in  not  confirming  the  same,  and  entering  a  de- 
cree in  favor  of  plaintiff  against  the  defendiantfi  Garland 
Baffington  and  P.  C.  Buffington  for  one  hundred  and  sev- 
enty-three dollars  and  eighteen  cents,  the  amount  ascer- 
tained to  be  due  by  said  commissioner,  and  a  further  errot 
in  decreeing  that  petitioner  pay  F.  B.  Enslow,  assignee,  the 
sum  of  four  hundred  and  sixty-three  dollars  and  forty-four 
cents. 

It  is  contended  by  appellant  that  the  court,  on  the  idea 
that  "dividend"  is  synonymous  with  "profit,"  and  undfer  an 
erroneous  notion  as  to  how  the  account  should  be  stated, 
sustained  the  exceptions  in  pai-t,  and  entered  the  decree 
complained  of.  It  is  true,  the  guaranty  is  for  "an  annual 
dividend  of  20  per  cent,  on  said  |7,500  to  said  Pratte  for 
two  years  from  the  date  thereof";  but,  under  the  evidence, 
it  matters  not  what  the  payments  made  to  Pratte  are 
called, — whether  "dividends"  or  "profits," — as  it  is  clearly 
shown  that  the  dividends  paid  left  no  surplus  profits  in  the 
treasury.  All  the  profits  were  divided  at  the  time  of  making 
the  several  dividends.  I  have  been  unable  to  find  how  the 
court  arrived  at  the  amount  of  four  hundred  and  sixty- 
three  dollars  and  forty-four  cents.  Taking  the  commission- 
er's report  as  a  basis,  where  he  finds  in  favor  of  Pratte 
the  sum  of  one  hundred  and  seventy-three  dollars  and 
eighteen  cents,  and  the  contention  of  defendants,  as  stated 
in  commissioner's  report,  that  they  should  have  credit  with 
the  item  of  one  thousand  three  hundred  and  sixty-eight 
dollars  and  ninety-four  cents  on  the  credit  side  of  profit 
and  loss  account  at  the  time  of  the  sale  of  the  stock  to 
Pratte,  and  that  there  should  be  deducted  from  the  expense 
account  the  sum  of  nine  hundred  and  sixty-one  dollars  and 
sixty-seven  cents,  which  is  an  aggregation  of  several  items 
of  expense  incurred  before  the  selling  of  said  stock,  also, 
the  sum  of  one  thousand  eight  hundred  and  forty-six  dol- 
lars and  eleven  cents,  which  sum  was  incurred  the  second 
year,  and  which,  if  all  were  allowed  as  contended  by  de- 
fendants, would  make  the  said  Pratte  indebted  to  them  in 
the  sum  of  eight  hundred  and  thirty-three  dollars  and  for- 
ty-five cents.  It  seems  to  be  conceded  that  Pratte's  stock, 
of  seven  thousand  five  hundred  dollars,  represents  eleven- 
fortieths  of  the  whole  of  the  company.  Should  these  sev- 
eral items,  or  any  of  them,  contended  for  by  the  defendants, 
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having  been  allowed  as  credits  to  the  BufSn^ons  in  the 
saM  proportion?  The  item  of  one  thousand  three  hundred 
and  ftixty-eight  dollars  and  ninety-four  cents  defendants 
claim  consisted  of  profits  on  hand  at  the  time  of  the  pur- 
chase of  the  stock  by  Pratte.  It  appears  in  the  evidence 
tliat,  while  such  an  item  was  carried  on  the  books  of  the 
company  at  the  time,  there  was  nothing  to  show  for  it. 
Pratte,  who  kept  the  books  after  he  went  into  the  company, 
Bay«  positively  that  there  was  "no  money  or  stock;  nothing 
to  show  for  it."  Pratte  says  further  that  when  he  bought 
into  the  company  there  was  due  the  factory  in  the  neighbor- 
hood of  one  thousand  four  hundred  and  eighty  dollars  and 
fifty-four  cents  that  was  not  earnings,  because  there  was 
indebtedness  against  that.  The  item  claimed  by  the  de- 
fendants that  should  have  been  ci-edited  to  them,  of  nine 
hundred  and  sixty-one  dollars  anid  sixty-seven  cents,  was 
made  up  of  a  "note  in  bank  owed  by  the  company,  due  July 
26.  1893,  for  J300;  note  paid  for  coal,  |142;  paid  for  coal, 
fll7;  checks  due  before  July,  1893,  fll8;  building  and  of- 
fice, J9;  paving,  $41.47;  paving,  $233.22," — which  were  paid 
from  the  money  received  from  sales  of  ice  after  Pratte 
went  in.  Defendants  could  not  claim  credit  for  items  of 
that  character  owing  by  the  company  at  the  time  they  sold 
the  stock,  whether  for  repairs,  betterments,  or  running  ex- 
penses. Their  guaranty  was  for  dividemdis,  and,  if  the  prof- 
its were  taken  up  in  the  x>ayment  of  debts  and  old  ex- 
penses, the  net  profits  from  which  the  dividends  could  be 
paid  would  be  reduce«d'  to  that  extent.  Now,  as  to  the  item 
of  one  thousand  eight  hundred  and  forty-six  dollars  and 
eleven  cents:  This  was  for  wagons,  teams,  and  good  will 
of  business  purchased  by  the  company,  in  its  line,  in  the 
beginning  of  the  ice  season  of  the  second  year  after  the 
purchase  of  the  stock.  The  teams  and  wagons  were  sold 
for  seven  hundred  dollars, — a  heavv  loss.  This  seven  hun- 
dred  dollars  should  have  been  credited  back,  but  was  en- 
tered as  a  credit  of  seventy  dollars,  instead  of  seven  hun- 
dred dollars,  so  that  eleven-fortieths  of  the  residue  of  six 
hundred  and  thirty  dollars  should  be  an  offset  to  the 
amount  found  due  Pratte  bv  the  commissioner.  The  ddffer- 
ence  between  the  price  paid  for  the  teams  and  business  and 
the  price  at  w^hich  they  were  sold  was  that  much  loss  to 
the  company,  and  would  have  to  be  charged  to  the  ac- 
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count  of  profit  and  loes,  and  to  that  extent  reduce  the  net 
profits  or  earnings  which  could  be  distributed  as  dividenidte. 
There  is  no  proof  of  any  permanent  improvement  or  bet- 
terments after  the  sale  of  the  stock  to  Pratte  during  the 
two  years.  What  proof  there  is  on  the  question  is  to  the 
effect  that  there  were  none.  There  is  evidence  of  the  ex- 
penditure of  a  few  small  items  for  the  repair  of  machinery 
and  wagons,  which  were  properly  chargeable  as  expenses, 

or  to  profit  and  loss  account.  It  is  contended  by  appellees 
that,  if  the  factory  had  been  operated  in  a  skillful  and  busi- 
nesslike manner,  it  would  have  earned  all  of  twenty  per 
cent,  on  said  stock,  according  to  the  guaranty;  and,  the 
conditions  of  the  guaranty  being  that  it  should  be  so  oper- 
ated, and  that  the  guaranty  was  to  be  of  no  effect  in  case 
the  said  factorv  should  not  be  run,  whether  from  accident 

a.  / 

or  otherwise,  the  guarantors  shouldl  not  be  held  responsi- 
ble for  any  delay  or  loss  occasioned  by  breakage  on  account 
of  negligence  or  mismanagement  of  the  factory.  The  evi- 
dence is  that  the  factory  was  oi)erated  in  a  skillful  and 
businesslike  manner,  as  well  managed  and  economically 
during  tho«e  two  years  as  in  any  other  years,  and  there 
is  no  evidence  that  there  was  any  loss  or  delay  occasioned 
by  breakage  on  account  of  negligence  or  mismanagement 
of  the  factory.  It  is  shown  by  the  testimony  of  Pratte  that 
his  salary  for  the  first  year,  of  three  hundred  and  sixty  dol- 
lars, was  charged  with  the  pay  roll,  and  also  independ- 
ently. So  that  the  defendants  should  have  credit  for  elev- 
en-fortieths of  that  amount,  which  amounts  to  ninety-nine 
dollars,  which  added  to  one  hundred  and  seventy-three  dol- 
lars and  twenty-five  cents,  being  the  eleven-fortieths  of 
six  hundred  and  thirty  dollars,  which  was  failed  to  be 
credited  back  on  account  of  the  teams  which  were  sold  for 
seven  hundred  dollars,  and  by  mistake  only  seventy  dol- 
lars credited,  makes  the  sum  of  two  hundred  and  seventy- 
two  d-ollars  and  twenty-five -cents,  which,  reduced  by  the 
sum  of  one  hundred  and  seventy-three  dollars  and  eighteen 
cents  found  by  the  commissioner  in  favor  of  Pratte,  leaves 
ninety-nine  dollans  and  seven  cents,  for  which  sum  the  said 
F.  I>.  Enslow  should  have  had  his  decree.  The. decree  com- 
plained of  will  be  corrected  and  amended  accordingly,  and 
as  amended  affirmed',  with  costs  to  the  appellant,  as  the 

party  substantially  prevailing. 

Modified  and  affirmed. 
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CHARLESTON. 

Price  v,  Chesapeake  &  O.  R.  Co. 

Submitted  January  25,  1899— Decided  April  22,  1899. 

1.  Railroads— CamVrs  of  Passengers — Ticket — Ejection  of  Passen- 

ger, 
A  passeng-er  upon  a  railroad  train  must  show  his  ticket,  or 
'^conductor's  check**  g-iven  in  the  ticket's  place,  when  called  upon 
by  the  conductor,  and,  if  he  fail  to  do  so,  whether  willfully  or 
because  he  has  forgotten  having  the  ticket  or  check,  and  refuses 
to  pay  fare,  he  cannot  recover  damag'es  for  his  ejection,  if  un- 
necessary force  is  not  used.     (p.  541). 

2.  Instructions — Error. 

An  instruction  which  singles  out  certain  facts  and  makes  the 
case  turn  on  them,  ig-noring  other  material  facts  of  the  case,  is 
erroneous,     (p.  543). 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  William  M.  Price  against  the  Chesapeake  and 
Ohio  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Reversed, 

SiMMS  &  Enslow,  for  plaintiff  in  error. 

C.  R.  SuMMERFiELD  and  J.  W.  St.  Clair,  for  defendant  in 
error. 


Brannon,  Judge: 

This  is  a  writ  of  error  from  a  judgment  of  the  circuit 
court  of  Fayette  County  in  an  action  of  trespass  on  the  case 
by  William  M.  Price  against  the  Chesapeake  &  Ohio  Rail- 
road Company,  which  writ  of  error  was  obtained  by  said 
company.  In  July,  1895,  Price  came  to  Charleston  from 
some  point  below  that  city,  and,  being  utterly  without  any 
mean«,  and  dlesiring  to  get  to  Virginia,  he  applied  to  the 
county  court  of  Kanawha  for  transportation  to  Hinton. 
The  sheriff,  under  the  direction  of  the  court,  procured  for 
Price  a  ticket  from  Charleston  to  Hinton,  ninety  miles. 
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Price  showed  his  ticket  to  the  conductor  who  conducted  the 
train  as  far  as  Handley,  and  the  ticket  was  punched  by  the 
conductor  and  given  back  to  Price.    The  next  conductor  be- 
yond Handley  took  up  Price's  ticket,  and  gave  him  a  con- 
ductor's check  in  place  of  the  ticket,  which  check  was  com- 
monly used,  and  intended  to  show  that  the  passenger  waa 
entitled  to  ride  to  the  end  of  next  section.    The  train  was 
an  accommodatioii  train,  stopping    at    all    the    stations, 
where  passengers  would  leave  and  get  on  the  train.    After 
going  about  twenty-five  miles  from  the  point  where  the 
conductor  had  taken  up  the  ticket,  the  train  stopped  at 
Hawk's  Nest,   and  the  conductor,   supposing   that   Price 
had  gotton  on  at  that  point,  having  forgotten  that  he  had 
tdken  up  his  ticket  and  given  him  a  check,  inquired  of 
Price  about  his  fare,  and  Price  told  him  that  he  had  al- 
ready given  a  ticket  to  him.    The  conductor  asked  him  if  he 
had  a  check.    Price  said  he  had  not,  and  denied  that  he  had 
one,  as  the  conductor  says.    Price  did  not  show  the  check, 
or  say  that  he  had  one,  and  said,  as  a  witness,  that  he  had 
forgotten  that  he  had  one.    The  conductor  told  Price  that 
he  did  not  remember  having  taken  up    any    ticket   from 
Charleston  to  Hinton,  but  he  would  look  among  his  tickets 
in  another  car,  and  if  he  found  such  a  ticket  it  would  be  all 
right.     The  conductor  says  he  looked  among  his  tickets, 
and  found  no  such  ticket,  and,  after  some  time,  he  returned 
to  Price,  and  informed  him  that  he  had  found  no  such 
ticket,  and  was  satisfied  that  the  plaintiff  had  given  him  no 
such  ticket,  and  demanded  fare,  which  Price  refused  to 
pay,  but  was  allowed  to  go  on  to  the  next  station;  and 
the  plaintiff  failing  or  refusing  to  show  any  conductor's 
check  or  pay  fare,  which  was  demanded  of  him,  he  was  told 
to  get  off  of  the  train,  which  he  did,  without  the  use  of 
force.    After  he  got  off  the  train,  a  person  standing  by  ob- 
served the  conductor's  check  under  Price's  hatband,  but  the 
train  was  gone.     The  next    day    the    conductor,    having 
learned  of  the  check,  offered  to  carry  Price  to*  Hinton, 
but  Price  refused,  saying  he  was  going  to  sue  the  company, 
and  at  once  brought  the  suit. 

Upon  the  trial,  the  court  gave  for  the  plaintiff  an  in- 
struction (No.  2),  saying  to  the  jury  that  '^if  they  believe 
from  the  evidence  that  the  plaintiff,  on  25th  day  of  July, 
1895,  had  a  ticket  on  defendant's  road  from  Charleston  to 
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Hinton,  which  ticket  was  purchased  and  given  him  by  the 
deputy  sheriff  of  Kanawha  County,  and  that  while  the  plain- 
tiff was  on  his  journey  between  these  stations  a  conductor 
of  the  train,  upon  which  the  plaintiff  was  a  passenger, 
ejected  him  before  he  reached  the  said  station  of  Hinton, 
then  the  defendant  companj'  is  liable  to  the  plaintiff  in 
this  action  for  such  actual  damages  as  the  jury  may  be- 
lieve he  sustained."    It  will  be  at  once  seen  that  this  in- 
struction says  that  if  the  plaintiff  had  a  ticket,  and  was 
ejected  before  reaching  its  destination,  the  company  must 
answer  in  damages;  binding  the  jury  to  impose  damages, 
utterly  ignoring,  not  even  mentioning,  the  fact  that  Price 
had  his  check  to  show  his  right  of  passage  and  identify 
him  as  the  passenger,  and  that  he  failed  or  refused  to  show 
it  when  lawfully  asked  for  it.    This  is  plainly  error,  pro- 
vided those  facts,  in  law,  have  a  material  effect  upon  the 
case.    That  instruction  gave  only  the  plaintiff's  case,  and 
on  it  bound  the  jury  to  a  verdict  for  the  plaintiff,  and  never 
mentioned  the  defendant's  case  as  proper  to  be  considered 
along  with  the  plaintiff's  case.     Both  Price  and  the  con- 
ductor say  that  the  conductor  gave  Price  that  check,  and 
that  the  conductor  demanded  fare  or  ticket,  and  that  Price 
did  not  show  that  check,  though  it  was  upon  his  person. 
He  says  the  conductor  gave  him  the  check,  or,  rather,  that 
he  put  it  under  Price's  hatband.    The  conductor  says  he 
gave  it  to  him  in  his  hand.    Price  only  says  that  he  had 
forgotten  the  check.    The  conductor  says  he  al»o  had  for- 
gotten the  check.    Now,  what  is  the  law  pertinent  to  the 
subject?     That  late  and  very  excellent  work,  Elliott   on 
Railroads,  says  (volume  4,  section  1594):     "As  a  general 
rule,  a  ticket  (or  a  pass)  is  the  only  evidence,  as  between 
the  conductor  and  the  passenger,  of  the  latter's  right  to 
transportation.    He  must  produce  it  when  demanded,  and 
if  he  has  no  ticket,  or  fails  to  exhibit  it  in  accoiNiance  with 
the  rules  of  the  company,  and  refuses  to  pay  fare,  he  may 
be  expelled.    The  fact  that  he  may  have  had  a  ticket,  but 
lost  it,  makes  no  difference."     Hutchinson  (Carr.  section 
572)  says:  "A  regulation  by  which  passengers  are  required 
to  show  their  tickets  to  the  conductor    whenever    called 
upon  to  do  so,  and  making  it  the  duty  of  such  conduc- 
tor to  remove  from  the  train  all  passengers  who  refuse  to 
do  so,  or  pay  their  fare,  has  also  been  held  to  be  reasonable 
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and  proper;  being  necessary  to  prevent  impoeition  upon  the 
carrier  by  making  one  ticket  serve  as  a  passport  for  more 
than  one  passenger.    And  it  will  not  matter  that  the  con- 
ductor  may  know  that  the  passenger  has  paid  for  a  ticket, 
or  that  he  has  already  seen  it,  or  that  it  has  been  shown 
to  him  more  than  once,  or  that  the  passenger  may  offer  to 
prove  that  he  has  it.    He  must  show  it;  otherwise,  the  con- 
ductor will  be  justified  in  expelling  him,  in  obedience  to 
the  regulation.    And  when  a  regulation  of  this  kind  exists, 
if  the  passenger  should  be  so  unfortunate  as  to  lose  his 
ticket,  he  may  be  required  to  pay  his    fare   again."      In 
Jerome  v.  Smith,   48  Vt.  230,  the  plaintiff  bought  a  ticket 
with  coupons  attached,  and  a  conductor  detached  one  of 
the  coupons,  and  gave  him  instead  a  conductor's  check, 
and,  before  reaching  the  point  for  which  the  check  was 
gi\en,  another  conductor  took  the  train,  and  demanded  the 
check,  which  the  plaintiff  could  not  find,  but  tendered  the 
ticket,  with  the  remaining  coupons,  which  was  refused, 
and  the  plaintiff  was  ejected,  without  unnecessary  force. 
The  ejection  was  held  justifiable.    The  opinion  says:    "As 
the  plaintiff  did  not  know  what  the  symbols  on  the  check 
meant,  so  probably  he  did  not  know  what  those  on  the 
.  ticket  and  coupon  meant,  but,  however  that  may  have  been, 
such  checks  are  in  common  use  among  conductors  on  rail- 
roads as  evidence  of  the  right  of  passage,  and  the  case 
not  only  does  not  show  but  that  he  understood  what  the 
purpose  and  effect  of  this  one  was,  as  persons  ornKnarily 
would,  but  does  impliedly  show  that  he  did  so  understand, 
because  it  appears  he  searched  for  it  to  pay  his  fare  with 
when  he  saw  the  next  conductor  approaching  him  collect- 
ing fares.    Though  it  was  delivered  to  him  only  by  placing 
it  in  his  hatban^d,  as  he  did  not  object,  that  was  as  much 
a  delivery  to  him  as  placing  it  in  his  lap  or  hand,  and  was 
sufficient  to  invest  him  with  the  ownership  of  it,  and  to 
bind  him  to  take  care  of  it.     While  he  held  that  check, 
he  had  not  paid  his  fare  beyond  where  that  conductor  was 
to  go,  but  had  what  would  pay  it,  or  that  of  any  other  per- 
son, the  rest  of  the  way." 

I  remark  that  Price's  evidence  show^ed  that  he  knew 
what  was  the  purpose  of  the  check.  The  Vermont  court 
says  that  it  was  the  passenger's  duty  to  keep  the  check 
safely,  and,  if  lost,  the  loss  was  his,  and  he  was  situated 
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as  he  would  have  been  if  the  coupon  had  been  returned  to 
hinj,  and  he  had  lost  that,  and  as  any  one  would  be  who 
had  bought  a  ticket  to  an  opera  or  lecture  and  had  lost  it. 
Having  lost  it,  he  was  called  upon  by  the  conductor  to 
pay  his  fare,  and  had  no  ticket  or  check  to  pay  with,  and 
refused  to  pay  it  in  money,  and  thus  he  refused  to  pay  at 
all,  and  was  thus  rightly  ejected.  Fetter  (Carr.  Pass, 
section  279  )says:  "The  loss  of  a  ticket  by  a  passenger 
falls  on  him,  not  on  the  carrier.  The  reason  is  obvious. 
Passage  tickets,  in  the  absence  of  restrictive  conditions, 
are  assignable,  and  good  in  the  hands  of  any  one.  If  the 
loss  of  a  ticket  were  a  sufficient  excuse  for  nonpayment 
of  fare,  the  carrier  might  be  subjected  to  the  burden  of 
cari'ying  two  or  more  persons  for  a  single  fare."  Of  course, 
the  same  rule  applies  to  the  conductor's  checks.  In  Hibbard 
V.  Railroad  Ci7.,15  N.  Y-  455,  it  was  held  that  a  passenger 
who  had  a  ticket  in  his  pocket,  and  had  exhibited  it  once 
to  the  conductor,  and  refused  to  exhibit  it  again  when 
called  on,  was  properly  ejected.  In  McKay  v.  Railway^ 
Co.,  34  W.  Va.  65,  (11  S.  E.  737),  this  Court  held  that  a 
conductor  may  demand  a  ticket,  and  on  failure  to  produce 
it,  may  demand  fare,  and  on  failure  to  pay  it  may  lawfully 
eject  the  passenger,  using  no  more  force  than  necessary. 

Now,  if  this  conductor  had  not  forgotten  that  he  had 
given  this  check,  but  well  remembered  it,  the  law  gave  him 
the  right  to  call  on  Price  to  see  it;  but,  in  such  case,  there 
would  be  some  pretense  to  say  the  conductor  was  in  the 
wrong.  But,  in  fact,  the  conductor  had  forgotten  it,  and 
did  not  identify  Price.  No  human  being  on  an  accommoda- 
tion train,  stopping  at  every  station,  the  passengers  changing 
all  along  the  route,  can  remember  all  of  them,  or  recol- 
lect about  their  tickets.  He  need  not  remember  them,  as 
the  law  gives  him  right  to  call  upon  the  passengers  to  show 
their  tickets  whenever  he  becomes  uncertain,  and  it  is  a 
small  burden  upon  the  passenger  to  show  his  ticket  or 
check.  The  conductor  had  dozens  of  tickets  to  remember; 
Price,  only  one.  It  was  the  duty  of  Price  to  remember 
his  check,  rather  than  of  the  conductor.  How  can  he  say 
that  the  company  is  responsible  for  the  conductor's  bad 
memory,  when  his  own  was  bad,  especially  as  the  law  cast 
upon  him  the  duty  to  remember  his  check,  and  present  it 
when  asked  for,  or,  if  forgotten  or  lost  by  him,  then  to  pay 
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his  fare?  The  fact  stands  out,  nndeDiied  and  unalterable, 
that  when  called  upon  to  produce  this  check,  and  after 
the  conductor  gave  him  a  considerable  time  to  produce  it, 
he  presented  no  evidence  of  his  right  of  passage.  More- 
over, it  seems  quite  unlikely  that  Price  had  forgotten  this 
check.  It  would  rarely  occur.  The  evidence  of  the  deputy 
sheriff  who  bought  the  ticket  for  Price  at  Charleston 
shows  that  Price  was  eager  to  stop  over  at  some  place  be- 
fore reaching  Hinton,  and  this  induces  the  impression  that 
Price  did  not  forget  his  check,  but,  desiring  to  stop  over, 
retained  it,  and  refused  to  produce  it,  in  order  that  he 
might  use  it  when  he  wanted  to  go  on  to -Hinton.  I  repeat 
that  under  these  principles  of  law,  which  seems  to  be  well 
settledl,  that  instruction  ignoring  all  facts  upon  which  the 
defendant  rested,  and  thereby  virtually  saying  to  the  jury 
that  they  coniatituted  no  defense,  was  erroneous;  for  an 
instruction  canot  single  out  certain  facts,  and  say  that, 
if  they  exist,  the  party  is  liable,-  ignoring  facts  which  are 
material  in  law  for  the  decision  of  the  case.  McCreery^s 
AdnCx  V.  Railroad  Co.,  43  W.  Va.  110,  (27  S.  E.  327);  Webb 
V.  Packet  Co.  43  W.  Va.  800,  (29  S.  E.  519). 

Instruction  No.  1,  asserting  the  general  duty  of  a  rail- 
road to  carry  its  passengers  safely  and  land  them  at  their 
places  of  destination,  and  that  any  failure  of  the  employes 
to  do  so  renders  the  railroad  liable,  as  a  general  proposi- 
tion, may  be  unobjectionable.  If  it  were  a  binding  instruc- 
tion, it  would  be  bad  for  reasons  given  against  instruction 
No.  2;  but  it  is  very  abstract,  as  applied  to  this  case,  or, 
rather,  too  restrictive,  and  may  be  objectionable,  because, 
as  applied  to  the  case,  misleading  to  the  jury.  Fisher  v. 
Railroad  Co.  42  W.  Va.  183,  (24  S.  E.  570).  For  these  reas- 
ons  we  reverse  the  judgment,  set  aside  the  verdict,  and 
grant  a  new  trial. 

Reversed.    • 
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Ralston  v.  Town  of  Weston. 
Submitted  January  30,  1899— Decided  April  22,  1899. 

Dedication — Municipal  Corporations — Streets — Estoppel, 

If  an  original  owner  of  a  tract  of  land  lays  the  same  off  into 
town  lots,  with  struts  and  alleys  between,  and  has  the  same  so 
platted,  and  sells  the  lots  with  reference  to  such  streets  and  alleys 
as  boundary  lines  of  the  same,  and  such  plat  is  adopted  by  the 
cori>orate  authorities  of  the  town  in  which  such  lots  are  situated, 
a  purchaser  of  one  such  lots  is  estopped  from  denying*  the  dedica- 
tion of  such  streets  to  public  use.     [p.  550] . 

Statute  of  Limitations — Municipal  Corporations — State. 

The  statute  of  limitations  runs  against  the  State  and  munici- 
pal cori>orations,  as  ag-ainst  individuals  in  all  similar  cases, 
[p.  547.] 

Dedication — Nullum  Tetnpus  Occurit  Regi, 

The  maxim,  ^* Nullum  tempus  occurit  regV^  applies  to  all  the 
sovereign  rig-hts  and  property  of  the  people  of  the  State  dedi. 
cated  to  public  uses,  and  of  which  they  cannot  be  deprived  oth- 
erwise than  according  to  their  express  will  and  appointment, 
[p.  549.] 

Dedication — Easemeut — Eminent  Domain — Highway, 

The  public  easement  in  the  public  highways,  including  roads, 
streets,  alleys,  and  other  public  thoroughfares,  dedicated  to  the 
use  of  the  general  public  by  individuals,  or  under  the  right  of 
eminent  domain,  is  such  property,  and  cannot  be  lost  to  the  people 
by  the  negligence  of  public  officials  or  the  unlawful  acts  of  indi- 
viduals,    [p.  549]. 

Dedic ATio  N — Easement — Prescription — Adverse  Possession, 

An  individual  cannot  destroy  such  easement  by  setting  up  a 
claim  by  prescription,  adverse  possession  under  the  statute  of 
limitations,  or  equitable  estoppel,  as  the  people  cannot  be  de- 
prived of  their  sovereign  rights  in  any  of  these  ways.     [p.  555] . 

Statute  of  Limitations — Easement — Highway^ 

The  opinions  of  the  judges  of  this  Court  in  the  cases  of  City  of 
Wheeling  v.  Campbell,  12  W.  Va.  36,  Forsyth  v  City  of  Wheeling, 
19  W.  Va.  318,  and  Teass  v.  City  of  St.  Albans.  38  W.  Va.  1,  in 
so  far  as  they  hold  that  the  public  easement  in  the  public  high- 
ways of  this  State  is  subject  to  the  bar  of  the  statute  of  limita- 
tions, are  disapproved,     [p.  555] . 
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7,    Eminent  Domain — Compensation. 

It  is  the  expressed  will  of  the  people  of  this  State  that  private 
property  shall  not  be  taken  or  damag-ed  for  public  use  by  govern- 
mental officers  or  agencies,  without  just  compensation,     [p.  556.] 

Appeal  from  Circuit  Court  Lewis  County. 
Action  by  E.  Ralston  against  the  town  of  Weston.  Judg- 
ment for  plaintiff^  and  defendant  appeals. 

Reversed. 
Edward  A.  Brannon,  for  appellant. 

WnjjAM  W.  Brannon,  for  appellee. 
Dent,  PitESiDENT: 

ft 

This  ifl  a  controversy  between  the  town  of  Weston,  de- 
fendant, and  Er  Balston,  plaintiff,  over  the  right  to  a  public 
easement  in  a  small  strip  of  land  thirteen  and  one-half 
feet  by  seventy-two  and  one-half  feet,  being  a  part  of 
Water  street,  as  originally  laid  off  and  dedicated  to  public 
use  at  a  very  early  date,  almost  beyond  the  memory  of 
man,  by  Maxwell  and  Stringer,  who  sold  lot  12,  adjacent 
to  such  strip,  to  those  under  whom  plaintiff  claims  title. 
While  plaintiff  raises  the  question  of  dedication  and  accept- 
ance, as  is  usual  in  similar  cases,  his  main  reliance  is  on 
adverse  possession  under  a  claim  of  title  for  a  much  longer 
period  than  the  statute  of  limitations.  From  the  evidence 
this  case  clearly  comes  within  the  rules  of  law  and  princi- 
ples determined  in  the  case  of  Taylor  v.  Philippic  35  W.  Va, 
554,  (14  S.  E.  130),  ^^Jarvis  -.  Town  of  Grafton,  44  W. 
Va.  453,  (30  S.  E.  178);  for  the  reason  that  the  original 
occupation  of  the  strip  in  controversy,  and  the  continuance 
thereof,  was  under  the  sufferance  and  permission  of  the 
municipal  authorities,  and  no  claim  was  made  thereto,  un- 
der the  statute  of  limitations,  until  it  was  supposed  that, 
under  the  decision  in  the  case  of  City  of  Wheeling  v.  Camp- 
bell^ 12  W.  Va.  36,  as  followed  in  the  cases  of  Forsyth  v. 
City  of  Wheeling,  19  W.  Va.  318,  and  Teassy.  City  of  SU 
Albans,  38  W.  Va.  1,  (17  S.  E.  400),  the  public  easement 
therein  was  barred,  and  couldi  not  be  regained  except  by  re- 
course to  the  right  of  eminent  domain.  The  original  occupa- 
tion not  being  adverse,  it  could  not  become  so  until  the  de- 
fendant had  positive  notice  that  the  plaintiff  was  going  to 
set  up  a  claim  of  title  perfected  by  adverse  posfitession.  Hut^ 
son  V.  Putney,  14  W.  Va.  661;  InduUrial  Co.  v.  Schultz,  43 
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W.  Va.  470,  (27  S.  E.  255);  Creekmurv.  Creekmur,  75  Va. 
430;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  798.  If  the  plaintiff 
had  at  any  time  during  his  long  possession  given  the  de- 
fendant notice  that  he  intended  to  hold  the  land  adversely, 
there  is  no  doubt  he  would  at  once  have  been  dispossessed, 
and  no  lapse  of  time,  and  no  possession  of  a  portion  of  a  street 
not  required  by  the  present  necessities  of  the  public,  could 
raise  the  presumption  of  such  notice;  for  the  reason  that 
there  is  nothing  inconsistent  with  a  public  easement  for  the 
authorities  to  allow  an  abutting  landowner  the  temporary 
occupation  of  a  public  highway  not  demanJdIed  for  the  pres- 
ent use  of  the  public.  It  requires  great  labor  and  expense 
to  grade,  curb,  and  pave  the  streets  of  a  town,  and  it  is 
never  done  until  the  exigencies  of  the  town  demand  it,  and 
unused  streets  are  allowed  to  lie  idle  until  such  require- 
ment, and  in  the  meantime  there  is  no  good  reason  why 
abutting  lot  owners  may  not  use  unoccupied  portions  of 
such  street  for  private  purposes,  so  long  as  such  use  does 
not  interfere  with,  but  is  entirely  subordinate  to,  the  pub- 
lic use  thereof.  Such  has  long  been  the  custom,  and  would 
continue  so,  to  the  benefit  of  individuals  and  without  hurt 
to  the  public,  were  it  not  for  the  baneful  effect  of  the  con- 
clusion arrived  at  by  this  Court  in  the  case  of  City  of 
Wheeling  V.  Campbell^  cited. 

The  question  of  dedication  and  acceptance  is  hardly 
worthy  of  consideration,  from  the  fact  that  plaintiff  is  not 
the  original  owner  of  the  land,  but  claims  under  a  deed  and 
plat  by  which  such  street  was  dedicated  to  the  public,  and, 
it  being  inconsistent  with  his  title  papers,  he  is  estopped 
from  denying  such  dedication.  Such  dedication  was  not  an 
act  of  his,  but  was  long  prior  to  his  deed,  which  recognized 
and  adopted  the  same.  The  same  may  be  said  of  the  ac- 
ceptance by  the  defendant.  It  was  perfect  before  his  title 
accrued,  in  subordination  thereto.  Jarvis  v.  Town  of 
Graftomxi^  Taylor  \.  Philippi^h^ior^cii^A^Riddle  \,  Town 
of  Charlesiown,  43  W.  Va.  796,  (28  S.  E.  831) ;  Taylor  v. 
Com.,  29  Gratt.  780;  Depriestw.  Jones,  (Va.)  21  S.  E.  478; 
Button  v.  City  of  Danville,  93  Va.  200,  (24  S.  E.  830);  9 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  46. 

Although,  on  the  question  of  adverse  possession,  plain- 
tiff has  failed  to  make  out  his  title,  yet  as  this  question  is 
of  such  general  importance,  and  has  been  so  ably  and  ex- 
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haustively  argued  by  the  attorneys  of  both  parties,  the 
Court  would  be  derelict  in  its  duty  not  to  squarely  meet 
the  issues  raised,  and  fearlessly  settle  them  for  the  public 
good.  The  point  is  at  once  presented  whether  the  law  jus- 
tifies the  Court  in  reviewing,  disapproving  or  modify- 
ing the  doctrines  enunciated,  and  conclusion  reached,  in 
the  case  of  Cily  of  Wheeling  v.  Campbell^  followed  in  the 
cases  of  Forsyth  v.  City  of  Wheeling  and  Teass  v.  City 
of  St.  Albans^  and  recognized  in  the  case  of  Taylor  v,  PhiU 
ippi  z,n6.  Jarvis  v.  l^own  of  Grafton^^  all  heretofore  cited. 

The  case  of  City  of  Wheeling  v.  Campbell^  while  ably 
considered  in  following  the  supposed  weight  of  authority, 
is  a  plain  and  palpable  misapplication  of  the  statute  of  lim- 
itations to  the  sovereign  rights  of  the  people.  That  the 
statute  of  limitations  applies  to  municipal  corporations 
there  can  be  no  question;  that  it  now  applies  to  the  State 
in  like  manner  as  to  individuals,  by  express  statutory  pro- 
vision, there  can  be  no  question;  but  it  does  not  apply  to 
the  sovereign  rights  of  the  people,  except  as  they  are  re- 
stricted in  the  constitution  by  their  manifest  will  therein 
contained.  In  the  case  of  Levassas  v.  Washbutn^  11  Grat. 
570,  quoted  and  approved  by  Judge  Johnson  in  the  case 
of  City  oj  Wheeling  w,  Campbell,  Judge  Lee  says:  "It  is  a 
maxim  of  great  antiquity  in  the  English  law  that  no  time 
runs  against  the  crown,  or,  as  is  expressed  in  the  early 
law  writers,  'Nullum  tempus  occurrit  regi.'  The  reason 
sometimes  assigned  why  no  laches  shall  be  imputed  to  the 
king  is  that  he  is  continually  busied  for  the  public  good, 
and  has  no  leisure  to  assert  his  rights  within  the  period 
limited  to  his  subjects.  A  better  reason  is  the  great  public 
policy  of  preserving  public  rights  and  property  from  dam- 
age and  loss  through  the  negligence  of  public  officers.  This 
reason  certainly  is  equally,  if  not  more,  cogent,  in  a  rep- 
resentative government,  where  the  power  of  the.  people  is 
delegated  to  others,  and  must  be  exercised  by  these,  if  ex- 
ercised at  all;  and  accordingly  the  principle  is  held  to  have 
been  transferred  to  the  sovereign  people  of  this  country, 
when  they  succeeded  to  the  rights  of  the  king  of  Great 
Britain,  and  formed  independent  governments  in  their  re- 
spective states.  And,  though  it  has  sometimes  been  called 
a  prerogative  right,  it  is,  in  fact,  nothing  more  than  an 
exception  or  reservation  introduced  for  the  public  bene- 
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fit,  and  equally  applicable  to  all  goTernments."  The  con- 
stitution of  this  State  clearly  sho^s  in  whom  all  eoyereign 
rights  reside.  Section  2  of  Art.  II.  declares:  "The  powers 
of  government  reside  in  all  of  the  citizens  of  the  State  and 
can  be  rightfully  exercised  only  in  accordance  with  their 
will  and  appointment."  Section  2,  Art.  III.  declares :  "All 
power  is  vested  in  and  consequently  derived  from  the  peo- 
ple. Magistrates  are  their  trustees  and  servants  and  at  all 
times  amenable  to  them."  The  people,  in  their  collective 
capacity,  are  sovereign.  To  them  all  so-called  "preroga- 
tive rights"  belong,  and  from  them  they  cannot  be  taken, 
or  in  any  wise  diminished  except  in  accordance  with  their 
own  appointment.  This  State  has  no  so-called  "crown 
lands"  or  public  domain,  except  its  public  highways,  in- 
cluding roads,  streets,  alleys,  and  other  thoroughfares  de- 
voted to  the  use  of  the  general  public,  and  also  probably 
a  few  public  squares  and  buildings.  There  are  no  parks 
which  belong  exclusively  to  the  general  public.  State 
land«  are  only  held  temporarily,  until  they  can  pa£s  into 
the  hands  of  private  individuals,  who  will  pay  the  taxes 
thereon.  So  that  we  can  well  say  that  its  highways  are 
the  only  property  the  people  of  West  Virginia  hold  in 
their  sovereign  capacity,  and  in  these  every  individual  has 
the  same  right,  from  the  least  to  the  greatest,  and  from 
which  no  one,  however  weak  or  small  or  mean,  can  be  ex- 
cluded. These  are  dedicated  to  the  public  business  of  the 
country,  to  its  traflflc  and  commercial  interests,  and  with- 
out which  the  same  could  not  thrive,  if  even  exist.  They 
are  the  pathways  of  communication  from  house  to  house, 
town  to  town,  city  to  city.  They  are  absolute  necessities 
for  the  happiness,  comfort,  and  well  being  of  the  people. 
The  man  who  would  destroy  them,  if  he  could,  is  an  enemy 
to  the  community,  fit  only  "for  treason,  stratagem,  and 
spoils."  It  matters  not  whether  they  be  in  the  town 
or  country,  the  same  protecting  egis  watches  over  them, 
and  this  is  the  sovereignty  of  the  people.  The  public  do 
not  hold  the  title  in  fee.    It  may  be  in  the  original  owner, 

the  abutting  lot  owners,  the  municipality,  or  State,  and 
there  it  rests  in  abeyance  as  long  as  the  land  is  needed  by 

the  public,  who  hold  only  an  easement  therein.    This  eas- 

ment  is  more  potent  because  of  its  sovereign  character,  and 

while  it  exists  entirely  suspends  the  title,  or  renders  it  tern- 
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porarily  nonexistent,  for  no  man  dare  assert  it.  The  word 
"state"  is  generally  used  to  denote  three  different  things, 
and  often  without  discrimination:  First,  the  territory 
within  its  jurisdiction;  second,  the  government  or  govern* 
mental  agencies  appointed  to  ;carry  out  the  will  of  the 
people;  and,  third,  the  people  in  their  sovereign  capacity. 
The  State  is  not  the  sovereign  in  this  country.  The  people 
who  make  it  are  sovereign,  and  all  its  officers  are  but  their 
servants.  So,  statutes  of  limitations,  which  are  made  to 
apply  to  the  State,  do  not  apply  to  the  people  or  their  pub- 
lic rights.  But  they  only  apply  to  the  State  in  the  same 
cases  that  they  apply  to  individuals.  The  entry  upon,  or 
recovery  of,  lands  held  for  sale,  suits  on  bonds,  contracts, 
evidences  of  debt,  or  for  torts, — ^all  these,  though  the  State 
is  a  party,  are  subject  to  bar.  As  to  all  such  things,  there 
is  no  reason  why  the  State  should  have  any  longer  time 
than  an  individual.  Such  is  not  the  case  with  the  rigiht 
of  taxation,  the  right  of  eminent  domain,  the  right  to  use 
the  public  highways,  and  other  rights,  which  pertain  only 
to  the  sovereignty  of  the  people.  None  of  these  can  ever 
be  lost  by  the  negligence  of  the  public  servants,  who  have 
no  power  of  disposal  over  them  in  any  way  whatever,  ex- 
cept according  to  the  express  will  of  the  people.  It  would 
be  a  strange  thing  for  an  individual  to  plead  the  statute 
in  bar  of  the  right  of  eminent  domain,  which  is  said  to  be 
the  right  of  the  people  to  take  private  property  for  public 
use.  The  right  to  keep  it  for  public  use  should  be  "as  ex- 
tensive as  the  right  to  take  it;  for  one  would  be  useless 
without  the  other.  The  former  is  said  to  be  an  attribute  of 
sovereignty,  and  why  not  the  latter?  Some  law  writers, 
at  least,  estimate  that  the  State,  as  representative  of  the 
people,  may  both  take,  hold,  and  control  property  for  public 
use,  under  the  right  of  eminent  domain,  "as  the  public 
safety,  necessity,  convenience,  or  welfare  demand."  Cooley, 
Const.  Lim.  524.  Others  limit  the  meaning  of  "eminent  do- 
main" in  its  application  to  the  appropriation  by  a  sovereign 
State  of  private  property  for  particular  uses,  for  the  bene- 
fit of  the  public.  "All  other  exercises  of  power  over  pri- 
vate property,  and  every  spedfes  of  right  in,  and  control 
and  regulation  over,  property  of  a  public  nature,  may  prop- 
erly be  referred,  as  we  have  shown,  to  some  other  of  the 
sovereign  powers  of  the  State."    Lewis,  Em.  Dom.  section 
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2.  This  author  refers  the  holding  of  property  to  the  sov- 
ereign right  of  proprietorship  for  the  public  good.  In  all 
cases  where  the  sovereign  rights  of  the  State  are  referred 
to,  the  State  is  spoken  of  as  representative  of  the  people, 
and  not  of  the  territory  or  the  government,  or  its  agencies. 
The  State,  in  its  governmental  capacity,  has  no  right  to  alien, 
or  authorize  the  alienation,  of  the  public  highways,  except  for 
the  public  good;  but  it  may  provide  subagencies  to  control, 
make,  repair,  and  otherwise  exercise  complete  supervis- 
ion over  such  highways,  and  make  such  agencies  responsi- 
ble for  the  good  condition  thereof,  through  their  servants. 
Such  it  has  done,  by  turning  the  roads,  streets,  alleys  and 
other  thoroughfares  over  to  the  counties,  district  and  mu- 
nicipalities, being  the  political  divisions  in  which  they  are 
respectively  located,  and  has  authorized  such  agencies  to 
close,  vacate,  change,  alter,  or  discontinue  any  of  them 
no  longer  of  benefit  to  the  public.  But  such  agencies  have 
no  right  to  sell,  alien,  or  dispose  of  such  highways  in  any 
manner,  except  as  provided  by  statute.  Nor  can  any  indi- 
vidual destroy  the  public  easement  in  such  highway  by  any 
act  of  his  own.  It  ifi  a  new  quality  given  to  land,  when 
dedicated  to  the  use  of  the  public  as  a  highway.  And  it 
is  one  that  an  individual  can  neither  acquire  nor  enjoy  by 
himself.  When  land  ceases  to  be  a  highway,  this  quality 
no  longer  attaches  to  it,  but  it  is  utterly  destroyed  or  be- 
comes extinct.  It  belongs  to  the  public,  and  not  to  the 
State,  county,  or  municipality  that  may  in  their  governmen- 
tal capacities,  under  their  police  and  administrative  pow- 
ers, regulate  and  control  it  in  such  manner  as  will  conduce 
to  the  public  welfare,  and  may  destroy  it  if  in  accord  with 
the  sovereign  will  of  the  people,  but  not  otherwise.  If  the 
easement  is  destroyed  by  the  proper  agency  of  the  people, 
the  title  is  revived,  and  the  land  reverts  to  the  owner  of 
the  fee,  whether  it  be  the  municipality,  the  abutting  own- 
ers, or  the  original  owner  who  first  dedicated  it  to  public 
use.  If  the  easement  is  interfered  with  by  an  individual 
while  it  IS  alive,  such  interference  is  a  public  nuisance, 
and  it  matters  not  how  long  it  is  continued,  it  can  never 
destroy  the  easement;  for  it  is  under  the  ban  of  the  law, 
and  subject  to  abatement  at  any  time.  A  nuisance  can 
never  oust  a  public  easement,  no  more  than  an  individual 
can  take  away  the  sovereignty  of  the  people.    He  may  for- 
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feit  his  property  and  rightfl  to  them,  but  they  can  never,  in 
a  popular  government,  forfeit  their  sovereignty  to  him. 
He  may  cease  to  be  a  part  thereof,  but  cannot  enjoy  more 
than  his  equal  share  therein.  His  nuisance  must  yield  to 
their  sovereignty,  whenever  they  see  fit,  through  their 
proper  agencies,  to  exercise  it.  Once  a  nuisance,  always  a 
nuisance;  once  a  highway,  always  a  highway,  until  legally 
discontinued,  changed,  or  altered.  Norfolk  City  v.  Cham- 
berlaine^  29  Grat.  534;  Taylor  v.  Com,^  Id.  780;  Tales  v, 
Town  of  Warrenton,  4  Va.  337,  (4  S.  E.  818) ;  Depriest  v. 
Jones  (Va.)  21  S.  E.  478;  Buntin  v.  City  of  Danville,  93  Va. 
200,  (24  S.  E.  830) ;  Board  of  Sufrs  of  Logan  Co.  v.  City  oj 
Lincoln,  81  111.  156;  Driggs  v.  Phillips,  103  N.  Y.  77,  (8  N. 
E.  514) ;  City  of  Vicksburgv.  Marshall,  59  Miss.  563;  Rae  v. 
Miller,  99  Iowa,  650,  (68  N.  W.  899);  Wolfe  v.  Pearson,  114 
N.  C.  621,  (19  S.  E.  624);  Crocker  v.  Collins,  37  S.  C.  327,  (15 
S.  E.  951);  Williams  V.  City  of  St.  Louis,  120  Mo.  403,  (25 
S.  W.  561);  Ulmany.  Charles  Street  Ave.  Co.,  83  Md.  130, 
(34  Atl.  360);  Coleman  y.  Thurmond,  56  Tex.  514;  Webb 
V.  City  of  Demopolis,  95  Ala.  116,  (13  South.  289) ;  City  oJ 
Visalia  v.  Jacob,  65  Cal.  434,  (Pac.  433);  Wolfe  v.  Town  of 
Sullivan,  133  Ind.  331,  (32  N.  E.  1017);  City  of  Quincy  v. 
Jones,  76  111.  231;  Elliott,  Roads  &  S.  668. 

The  reason  given  byJaD:>E  Johm30>i  why  the  maxim 
of  ^'''nullum  tempus*^  etc.,  cannot  apply  to  municipalities, 
is  **that  it  only  applies  to  sovereignty,  and  the  sovereign 
cannot  transmit  it  to  persons  or  corporations.  A  municipal 
corjjoration  cannot  claim  exemption  under  it,  any  more 
than  a  natural  person,  although  it  may  hold  property  in 
trust  for  the  public.''  In  short,  that  if  a  sovereign  iiitrusts 
his  property  to  a  trustee  to  take  care  of  for  him,  when  one 
of  his  subjects  presents  himself  and  wrongfully  proposes  to 
appropriate  the  sovereign's  property  to  his  own  use,  the 
trustee  cannot  defend  it  as  the  property  of  the  sovereign, 
but  must  let  it  go.  So  it  may  be  said  of  the 
county,  so  it  may  be  said  of  the  State,  and  every 
public  oflScer  or  agency;  for  they  are  all  merely 
trustees  and  servants  of  the  people.  And,  if  such  trustees 
are  powerless  to  protect  the  rights  of  the  sovereign  people, 
then  such  sovereign  has  no  rights  that  can  be  protected 
from  individual  encroachment,  for  the  reason  that  the  sov- 
ereignty of  the  people  must  be  asserted  through  such  gov- 
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ernmental  agencieB  or  Dot  aseerted  at  all.  Judge  John- 
son invests  the  State  with  sovereignty  which  belongs  alone 
to  the  people,  and  of  which  the  State  is  the  mere  trus- 
tee, except  when  the  word  is  used  in  a  broad  sense,  to  des- 
ignate the  people,  and  not  governmental  agencies.  The 
people  have  the  power  to  impose  the  duty  of  protecting  their 
sovereign  rights  on  any  public  agency  or  individual  officer 
or  person  they  may  see  fit  and  proper,  and  the  fact  that 
they  do  impose  such  duty  on  trustees  or  agents  cannot 
pcK^ibly  destroy  such  rights  without  their  consent.  And  it 
is  the  duty  of  every  man,  woman  and  child  in  this  State, 
who  enjoys  the  protection  of  the  laws  of  the  land,  includ- 
ing the  use  of  its  highways,  to  aid  in  preserving  such  pub- 
lic sovereign  rights  intact,  instead  of  seeking  to  overthrow 
and  destroy  them.  The  king  of  England  intrusted  his 
highways  to  supervisors  and  local  authorities,  yet  it  never 
entered  even  the  imagination  of  his  subjects  that  by  reason 
thereof  they  could  acquire  rights  against  him  iti  his  high- 
ways by  means  of  nuisances  maintained  therein  for  any 
length  of  time.  The  people  of  this  country  succeeded  to 
all  his  rights,  and  more  than  he  are  compelled  to  transact 
their  business  through  local  agencies,  and  there  is  no  more 
reason  that  they,  by  so  doing,  should  lose  their  rights  than 
he.  Their  sovereignty  is  far  more  pervading  than  his,  for 
it  has  representation  of  pure  blood  in  every  household 
throughout  the  length  and  breadth  of  their  domain.  The 
oversight  in  the  learned  Judge's  opinion,  and  the  numer- 
ous decisions  on  which  he  places  his  reliance,  is  his  failure 
to  distinguish  the  municipality  in  its  private,  ministerial, 
and  local  governmental  capacities  from  the  municipality 
in  its  higher  governmental  capacity  as  the  agent  of  the 
public,  charged  with  the  duty  of  preserving  the  sovereign 
rights  of  the  people.  The  municipality,  though  it  may  own 
the  fee,  is  not  the  owner  of  the  public  easement  in  the 
land.  This,  as  heretofore  shown,  belongs  to  the  people, 
and  cannot  exist  apart  from  them.  This  the  municipality 
cannot  alien  or  dispose  of  in  any  manner  except  in  ac- 
cordance with  the  express  will  of  the  people,  for  theit  bene- 
fit. The  statute  of  limitations,  as  relied  on  by  the  plain- 
tiff, is  not  to  bar  any  right  the  municipality  has  in  the 
street,  but  to  destroy  the  public  easement.    It  is  not  a  plea 
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against  their  trustee,  but  a  plea  against  the  people  in 
their  sovereign  capacity.  If  sustained,  it  does  not  oust  the 
municipality,  for  its  governmental  control  thereover  still 
remains,  but  it  ousts  the  people,  even  taking  away  their 
own  right  to  use  the  street  as  a  public  highway.  The 
same  argument  would  deprive  the  people  of  any  highways 
in  the  State  if  its  governmental  agencies  are  only  neglect- 
ful of  their  duties;  for  all  their  highways  are  intrusted  to 
local  agencies.  The  doctrine  of  '^^nulle  tempus^^^  etc., 
must  apply  to  the  rights  of  the  people  as  the  sovereign,  it 
matters  not  what  agency  is  intruated  with  their  care,  or  it 
must  be  altogether  discarded  in  a  popular  form  of  govern- 
ment. And  the  people  must  be  known  as  the  uncrowned 
king,  without  a  kingdom.  Such  sovereignty  would 
be  as  helpless  as  Gulliver  when  staked  to  the  ground 
by  Lilliputians  with  hairs  from  his  own  head.  The  argu- 
ment that  municipalities  should  be  specially  diligent  in 
looking  after  the  rights  of  the  people,  or  the  people  should 
suffer  the  loss  thereof,  is  applicable  to  any  public  agency  as 
well  as  municipalities,  in  England,  as  well  as  in  America, 
and  it  was  the  want  of  such  diligence,  and  the  negligence 

of  such  agencies,  that  furnished  the  most  reasonable  foun- 
dation for  the  doctrine  nullum  tempns\'^    etc.     To  repeat 

Judge  Lee's  language:  *^A  better  reason  is  the  great  pub- 
lic policy  of  preserving  public  rights  and  property  from 
damage  and  loss  through  the  negligence  of  public  officers." 
It  does  not  matter  whether  such  officers  belong  to  a  munic- 
ipality, district,  or  a  county,  they  are  all  public  officers, 
so  far  as  the  public  highways  are  concerned,  and  their  neg- 
ligence has  the  same  disastrous  effect  on  the  public.  City 
of  Charleston  V.  Beller,  4SW.V a.  44 A^O  S.  E.  152.)  The 
only  logical  conclusion  that  can  possibly  be  reached  is  that 
the  public  easement  in  all  the  highways  of  the  State, 
wherever  situated,  is  sacred  from  individual  encroachment, 
and  all  interference  therewith,  by  private  interests,  is  a 
continuing  public  nuisance,  subject  to  abatement  whenever 
the  growing  necessities  of  the  people  require  such  ease- 
ment for  the  uses  to  which  the  land  to  which  it  attaches 
was  originally  dedicated.  Q  Connor  v.  Pittsburgh  18  Pa. 
St.  187.  This  conclusion,  though  adverse  to  City  of  Wheel" 
ing  V.    Campbell^   is  sustained  by  a  vast  and  increasing 
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weight  of  authority,  including  England,  Canada,  the  United 
States,  the  states  of  Alabama,  California,  Colorado,  Indi- 
ana, Illinois,  Iowa,  Kansas,  Louisiana,  Maine,  Maryland^ 
Massachusetts,  Minnesota,  Mississippi,  Missouri,  Montana, 
New  York,  New  Hamf^shire,  North  Carolina,  New  Jersey, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Texas,  Utah, 
Washington,  Wisconsin,  and  Virginia.  Many  of  the  au- 
thorities have  been  heretofore  cited.  See,  also,  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  878-880,  where  the  authorities  pro 
and  con  are  collected.  Whenever  a  decision  of  this  Court 
is  found,  on  careful  consideration,  to  be  illogical,  opposed 
to  public  policy,  and  subversive  of  the  supreme  law  of  the 
land,  the  public  welfare,  and  the  sovereignty  of  the  peo- 
ple, and,  while  not  a  nuisance  per  se,  is  the  bulwark  of  nui- 
sances and  defense  of  unconscionable  private  demands,  the 
source  of  continual  local  strife  and  litigation,  and  destruc- 
tive of  the  peace  of  whole  communities,  it  is  the  solemn 
duty  of  this  Court  to  disapprove  it  and  end  its  evil  influen- 
ces. Lieb.  Herm.  208;  23  Am.  &  Eng.  Enc.  Law,  36;  Mayer 
v.  Frobe,  40  W.  Va.  246-262,  (22  S.  E.  58).  The  decision 
in  the  case  of  City  of  Wheeling  v.  Campbell^  instead  of 
being  a  matter  of  repose,  appealing,  as  it  does,  to  the  cu- 
pidity of  human  nature,  has  opened  wide  the  door  to  nu- 
merous encroachments  on  the  rights  of  the  people  by  those 
whose  selfish  covetousness  blind  their  eyes  to  the  greater 
obligation  they  owe  to  the  sovereign  power  in  this  land, 
which  secures  to  them  the  blessings  of  liberty  protected  by 
law.  Every  law-abiding  citizen,  who  loves,  respects  and 
cherishes  the  institutions  of  his  country,  is  charged  with 
the  patriotic  duty,  through  fealty  to  the  people,  to  pre- 
serve all  public  rights  intact.  If  there  are  those  whose 
sentiment  to  public  obligation  is  so  weak  as  to  cause  them, 
through  their  promptings  of  private  gain,  to  become  ex- 
ploiters of  public  rights,  they  should  find  no  countenance 
in  the  decisions  of  the  courts.  The  law  can  never  be  made 
the  instrument  of  its  own  destruction  in  the  hands  of  law- 
breakers, nor  should  it  afford  protection  where  allegiance 
is  wanting.  The  doctrine  of  stare  decisis  cannot  be  invoked 
to  perpetuate  public  nuisances  or  destroy  the  sovereignty 
and  welfare  of  the  people.  The  cases  of  City  of  Wheeling 
v.  Campbell^  Forsyth  v.  City  of  Wheelings  and  Teass  v. 
City  of  St.  Albans,  in  so  far  as  they  hold  that  public  ease- 
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ments  in  the  public  highways  can  be  destroyed  by  private 
individuals  contrary  to  the  sovereign  will  of  the  people, 
are  hereby  disapproved  as  erroneously  propounding  the 
law. 

Nor  does  the  doctrine  of  estoppel  apply  in  such  cases. 
Roper  V.  McWhorter,  11  Va.  214,  222;  1  Dill.  Mun.  Corp. 
sections  96,  381,  749;  Green's  Brice,  Ultra  Vires,  42,  597; 
Mayor  v.  Rayj  19  Wall.  468;  Williamson  v.  Jones,  43  W. 
Va.  562,  574,  (27  S.  E.  411;)  Webb  v.  City  of  Demofolis, 
95  Ala.  116,  13  South,  289;  1  Am.  &  Eng.  Enc.  Law,  882. 
The  statute  of  limitations  is  a  mere  legal  estoppel,  and,  if 
not  applying  to  legalize  a  public  nuisance,  neither  does 
equitable  estoppel;  for  equity  follows  the  law,  and  will 
grant  no  relief  to  a  lawbreaker  or  wrongdoer.  Clean  hands 
and  a  clear  title  are  always  equitable  requirements.  Bell 
V.  City  of  Burlington,  68  Iowa,  296,  (27  N.  W.  245;)  Cheek 
V.  City  of  Aurora,  92  Ind.  107.  In  2  Dill.  Mun.  Corp.  (4th 
Ed.)  section  675,  it  is  said:  "Such  a  corporation  does  not 
own,  and  cannot  alien,  public  streets  or  places,  and  no 
mere  laches  on  its  part,  or  on  that  of  its  oflBcers,  can  de- 
feat the  right  of  the  public  thereto;  yet  there  may  grow  up 
in  consequence  private  rights  of  more  persuasive  force  in 
the  particular  case  than  those  of  the  public.  ♦  ♦  ♦  The 
author  cannot  assent  to  the  doctrine  that,  as  respects  pub- 
lic rights,  municipal  corporations  are  impliedly  within  or- 
dinary limitation  statutes.  It  is  unsafe  to  recognize  such  a 
principle.  But  there  is  no  danger  in  recognizing  the  prin- 
ciple of  an  estoppel  in  pais  as  applicable  to  exceptional 
cases,  since  this  leaves  the  courts  to  decide  the  question, 
not  by  mere  lapse  of  time,  but  upon  all  the  circumstances 
of  the  case,  to  hold  the  public  estoppel  or  not,  as  right  and 
justice  may  require."  In  this  the  rights  of  the  people  are 
confounded  with  the  rights  of  the' municipality.  How  can 
equitable  estoppel,  any  more  than  the  statute  of  limita- 
tions, deprive  a  sovereign  of  his  rights,  and  permit  his  sub- 
jects to  destroy  them  by  their  wrongful  conduct?  The  use 
of  their  highways  is  a  sovereign  right,  common  to  all  the 
people,  and  of  which  they  cannot  be  devested,  except  in 
accordance  with  their  will  and  appointment  for  the  public 
weal.  The  law  is  best  enunciated  in  the  case  of  Webb 
v.  City  of  Demopolis,  95  Ala.  116,  13  South.  289,  where  it  is 
held  that  "a  ciity  or  town  has  no  alienable  interest  in  the 
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public  streets  thereof,  but  holds  them  in  trust  for  ita  citi- 
zens and  the  public  generally;  and  neither  its  acquiescence 
in  an  obstruction  or  private  use  of  a  street  by  a  citizen,  or 
laches  in  resorting  to  legal  remedies  to  remove  it,  nor  the 
statute  of  limitations,  nor  the  doctrine  of  equitable  estop- 
pel, nor  prescription,  can  defeat  the  right  of  a  city  to 
maintain  a  suit  in  equity  to  remove  the  obstruction."    The 
words,  "holds  them  in  trust,"  are  objectionable;  for  the 
reason  that  the  people  generally  hold  them  and  own  the 
public  easement,  and  the  municipality  merely  has  authority 
to  supervise  and  keep  them  in  repair  and  free  from  obstruc- 
tions for  the  benefit  of  the  whole  people  and  the  stranger 
within  their  gates.     There  may  arise  cases  of  particular 
hardship,  where,  through  the  negligence  or  mistake  of  the 
public  officers,  valuable  permanent  improvements,  under 
a  bona  ^cf^  claim  of  right,  may  be  erected  by  the  abutting 
lot  owners,  invading  and  destroying,  without  wrongful  in- 
tent, the  public  easement  in  a  portion  of  the  adjacent  street 
Such  mistakes  are  often  occasioned  by  different  surveyors, 
with  different  instruments.     Such  invasion  is  sometimes 
slight  in  comparison  with  the  improvements  made,  and  at 
other  times  it  is  much  more  serious,  not  only  destroying  the 
public  easement,  but  interfering  with  the  regularity  and 
symmetry  of  the  street.     To  abate  such  structures  as  an 
ordinary  nuisance  would  be  a  tyrannical  act  of  govern- 
mental power,  which  finds  no  lodgment  in  the  breasts  of  a 
free  and  just  people.    The  mistake  having  been  mutual  or 
occasioned  by  the  negligence  of  the  public,  and  the  property 
owner  being  free  from  evil  intent,  the  loss  should  fall  on 
the  people,  as  most  able  to  bear  it,  rather  than  on.  the   in- 
dividual, who  may  be  rendered  bankrupt  if  he  must  endure 
it.    Such  cases  are  provided  for  in  section  9,  Art.  III.  of  the 
Constitution  in  these  words:  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensa- 
tion."   This  is  a  limitation  put  on  the  sovereignty  of  the 
people  by  the  sovereign  itself.    It  is  intended  for  the  public 
good,  and  to  prevent  oppression  and  injustice.    Whenever 
private  property  is  taken  or  damaged  for  public  use,  it 
must  be  done  through  the  public  officers,  acting  as  the 
agents  of  the  people.    And  for  these  same    officers  to  mis- 
lead, either  by  acts  of  omission  or  commission,  a  private 
person  into  building  a  costly  structure  over  the  line  of  a 
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public  highway,  in  the  belief  that  he  was  within  the  limits 
of  his  own  property,  and  then  demolish  or  remove  it  as  a 
public  nuisance,  would  be  taking  and  damaging  private 
property  for  public  use  without  just  compensation.  Hence^ 
to  regain  the  use  of  the  highway  lost  in  this  manner,  they 
must  do  so  under  the  right  of  eminent  domain,  in  so  far  as 
the  intrusive  structure  is  concerned.  The  land  need  not 
be  condemned,  but  the  damage  to  the  structure,  by  the  re- 
moval thereof,  should  be  paid.  Such  exception  does  not  ap- 
ply to  one  who  knowingly  invades  a  highway.  He  must 
bear  the  loss  occasioned  thereby,  and  not  the  public.  It  is 
his  own  injury,  and  he  must  endure  it  alone.  In  the  present 
case,  the  plaintiff,  fully  informed  by  his  title  papers,  o»f  his 
rights,  wilfully  invaded  the  street.  In  the  case  of  Spencer 
V.  Railroad  Co.^  23  W.  Va.  406,  Judge  Green,  on  page  422, 
intimates  that  the  abutting  lot  owner's  title  extends  to  the 
middle  of  the  highway.  If  such  be  the  law,  the  title  to  the 
land  in  controversy  is  in  plaintiff,  subordinate,  however, 
to  the  public  easement;  and,  so  long  as  he  did  not  interfere 
with  the  public,  he  had  the  right  to  use  this  land  for  his 
private  purposes,  but,  as  soon  as  the  necessities  of  the  pub- 
lic required,  he  should  have  yielded  it  without  controversy. 
This  would  have  been  in  accord  with  his  higher  duty  to 
the  public,  and  would  have  showed  that,  in  occupying  the 
land,  he  was  not  actuated  with  any  unlawful  motive.  But 
when  he  refused  to  surrender  his  possession,  on  demand  of 
the  proper  legal  authorities,  he  became  guilty  of  main- 
taining a  public  nuisance,  subject  to  abatement,  either  by 
the  municipal  authorities,  under  their  statutory  powers, 
or  by  an  appeal  to  a  court  of  equity.  This  cause  having  been 
instituted  in  a  court  of  equity,  it  will  not  be  dismissed  with- 
out doing  complete  justice  between  the  parties.  Hoich" 
kiss  v.  Plaster  Co.,  41  W.  Va.  367,  (23  S.  E.  576.)  The  de- 
cree complained  of  is  reversed,  and  this  cause  is  remanded 
to  the  circuit  court,  with  direction  that  the  plaintiff's  in- 
junction be  dissolved,  and  that  a  mandatory  injunction  be 
awarded  the  defendant,  at  the  plaintiff's  costs,  directing 
the  plaintiff  to  abate  the  nuisance  maintained  by  him  there- 
on, and  that  the  strip  of  ground  in  controversy  be  restored 
to  Water  street,  and  made  subject  to  the  public  easement 
therein,  and  to  be  further  disposed  of  according  to  the  prin- 
ciples of  equity. 

Bcveirsed. 
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CHARLESTON. 

Ravenswood,  S.  &  G.  Ry.  Co.  v.  Woodyard  et  al. 

Submitted  January  12,  1899— Decided  April  22,  1899. 

1.  Corporations — Compensation  of  Officers — Stockholders, 

A  president  or  director  of  a  private  joint  stock  corporation  can 
claim  no  compensation  for  services,  as  such,  unless  allowed  by 
the  stockholders,     [p.  561]. 

2.  Corporations — Compensation  of  Officers — Board  of  Directors — 

Stockholders— Ultra  Vires. 
A  board  of  directors  of  a  private  joint  stock  corporation  cannot 
allow  compensation  to  a  president  or  director  for  services,  as 
such,  without  resolution  or  by-law  of  the  stockholders,  made  prior 
to  the  rendering  of  such  services.  An  order  for  such  allowance 
is  ultra  vires,  and  void,  and  may  be  repudiated  by  the  corpora- 
tion,     [p.  562], 

3.  CoK^OKKTionfS— Compensation  of  Officers — Fraud, 

An  order  of  a  private  joint  stock  corporation,  making-  an  allow- 
ance to  its  president  or  director  for  services,  as  such,  made  at  a 
meeting  where  he  participated  in  or  was  present  at  such  allow- 
ance, \s  prima  facie  fraudulent  and  void  as  to  the  corporation, 
[p.  563). 

4.  Corporations — Officers — Trustees, 

A  president  or  director  of  a  corporation  stands  as  a  trustee  for 
it  as  to  property  of  it  committed  to  his  hands  for  the  purposes  of 
the  corporation,      [p.  563] . 

5.  Equity  Jurisdiction — Corporations — Ultra  Vires, 

Equity  has  jurisdiction  to  declare  null  an  order  of  the  board  of 
directors  of  a  corporation  that  is  ultra  vires,  and  obstructs  its 
rights  to  its  property,  though  that  order  be  void.     [p.  563] . 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  by  the  Ravenswood,  Spencer  and  Glenville  Railway 
Company  against  Harry  C.  Woodyard  and  others.  Decree 
•for  defendants,  and  plaintiff  appeals. 

Reversed. 

H.  P.  Camden,  for  appellant. 

E.  W.  Wilson  and  J.  W.  C.  Armstrong,  for  appellees. 
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Brannon,  Judge: 

The  Ravenswood,  Spencer  &  Glenville  Railway  Com- 
pany, a  corporation,  filed  a  bill  and  amended  bill  in  the  cir- 
cuit court  of  Roane  County  against  the  administrator  and 
distributees  of  William  Woodyard,  deceased,  which  were 
dismissed  upon  demurrer,  and  the  company  appealed. 

The  bills,  state,  in  substance,  the  following  case:    Said 
company  was  chartered  to  construct  a  railroad,  and  to  raise 
means  to  do  so  it  executed  a  mortgage  upon  its  franchise 
and  property  to  secure  certain  bonds  issued  by  it  for  the 
purpose  of  being  sold  in  the  market.    William  Woodyard 
was  the  president  and  a  director,  and,  while  such,  ten  of 
said  bonds,  for  one  thousand  dollars  each,  were  committed 
to  his  hands  as  such  president  to  sell  for  the  benefit  of  the 
company,  and  he  received  them  for  that  purpose,  and  was  to 
account  for  their  proceeds  to  the  company;  and  he  did  return 
five  of  them  to  the  company,  but  did  not  sell,  or  account 
for,  or  return,  the  remaining  five  bonds,  but  refused  so  to 
do,  and  converted  them  to  his  own  use,  though  it  was  de- 
manded of  him  by  the  company  that  he  should  return  said 
bonds  out  of  his  private  custody  to  the  company;  and  he 
died,  and  the  said  bonds  are  in  the  custody  of  his  adminis- 
trator, who  refuses  to  surrender  them  to  the  company.  Said 
Woodyard,  in  order  to  give  color  of  authority  for  his  cou- 
version  and  appropriation  of  «aid  bonds,  pretended  that 
said  company  was  indebted  to  him  for  certain  alleged  ser- 
vices rendered  by  him,  amounting  to  five  thousand  dollars; 
and  said  Woodyard,  on  April  9,  1892,  had  a  meeting  of  the 
directoi-s  of  the  company  called  for  the  purpose  of  allowing 
and  approving  his  said  account,  and  the  board  did  meet 
and  approve  the  same,  and  ordered  it  to  be  paid;  and  the 
said  Woodyard  had  another  meeting  of  the  said  directors 
called  for  August  9,  1892,  for  the  purpose,  among  other 
things,  of  authorizing  the  appropriation  of  five  of  said 
bonds  to  the  paj^ment  of  his  said  account,  and  the  said  di- 
rectors did  meet  on  the  last-named  date,  and  passed  an 
order  reciting  that  at  the  former  meeting  Woodyard  had 
presented  an  account  for  services  rendered  the  said  com- 
pany, amounting  to  five  thousand  dollars,  which  was  al- 
lowed and  ordered  to  be  paid,  but,  the  same  not  having 
been  paid,  that  the  said  Woodyard  agreed  to  accept  as  pay- 
ment of  said  account  five  of  the  company's  first  mortgage 


560  Railway  Co.  v.  Woodyard  ^/ a/.  [46 

bonds,  and  ordering  that  "the  president  of  this  company  de- 
liver to  said  Woodyard  five  of  the  said  bonds  in  payment 
of  hifl  account."  Said  Woodyard,  under  said  order,  kept 
and  appropriated  to  his  own  use  the  said  five  bonds* 
Said  Woodyard  was  present  at  the  meetings  of  the 
directors  when  said  orders  were  passed^  and  signed 
the  same  as  president.  No  salary  or  compensation 
was  ever  allowed  by  the  stockholders  of  the  company.  Said 
Woodyard  rendered  no  services,  except  .those  rendered  by 
him  as  president,  and  there  was  never  any  allowance  or  au- 
thority by  the  stockholders  on  which  he  could  base  a  de- 
mand for  such  services.  The  company  claimed  that  he  oc- 
cupied a  position  of  trust  and  confidence  with  reference  to 
it,  it  being  the  cestui  que  trust  and  Woodyard  the  trustee, 
and  that  it  wa^  his  special  duty,  as  director  and  president, 
to  see  that  the  assets  and  funds  were  used  for  such  purposes 
only  as  the  law  allows,  and  he  was  charged  with  the  duty 
of  protecting  it  against  the  fraud,  so  frequently  perpetrated 
on  corporations  and  their  stockholders  by  the  directors,  of 
voting  themselves  salaries  and  compensation  for  pretended 
services,  and  applying  the  funds  of  the  corporation  to  their 
payment;  and  that,  as  to  these  particular  bonds,  he  held  the 
double  fiduciary  relation  of  officer  and  special  trustee.  The 
bill  claimed  that  all  these  transactions  were,  as  to  said 
bonds,  a  fraud  against  said  company,  and  that  said  Wood- 
yard  did  not  render  any  services,  as  to  it,  of  any  kind,  ex- 
cept as  director  and  president,  and  that  the  company  did 
not  owe  him  anything  therefor;  that  there  was  no  agree- 
ment, in  advance,  or  authority,  to  pay  him  for  such  ser- 
vices; that  Woodyard  was  present  at  the  meetings  of  the 
said  directors  when  the  question  of  allowing  his  said  ac- 
count, and  of  permitting  him  to  appropriate  five  of  said 
mortgage  bonds  in  payment  of  the  same,  was  being  consid- 
ered at  said  meetings  of  the  9th  of  April  and  9th  of  August, 
1892,  and  voted  in  favor  of  the  passage  of  the  orders  above 
stated;  that  the  directors  who  voted  to  allow  said  account, 
and  permit  Woodyard  to  appropriate  the  bonds  in  payment 
thereof,  were  mere  nominal  stockholders  of  the  company, 
and  lurge  stockholders  and  real  parties  in  interest  were  not 
represented  on  the  board  of  directors  or  at  said  meetings. 
George  W.  Thompson  was  one  of  the  large  stockholders, 
and  the  agent  of  some  others,  and  authorized  to  protect 
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their  interests;  and  he,  on  July  29, 1892,  by  letter  to  Wood- 
yard,  repudiated  the  action  of  said  directors.  Negotiations 
were  pending  from  that  time  on  to  the  date  of  Woodyard's 
death  between  Thompson  and  Woodyard  to  effect  a  settle- 
ment and  adjustment  of  the  matter, — Thompson  writing 
several  letters  to  Woodyard,  denying  his  right  to  said 
bonds,  claiming  that  they  were  still  the  property  and  assets 
of  the  company  notwithstanding  the  said  orders  of  the  di- 
rectors, and  demanding  that  said  bonds  be  surrendered  to 
the  company  as  still  a  part  of  its  assets;  but  before  any- 
thing was  accomplished  both  Thompson  and  Woodyard 
died.  Woodyard,  however,  claimed  said  bonds  under  said 
orders  of  the  directors,  and  refused  to  surrender  them,  as  did 
his  administrator  after  hifi  death.  The  bills  prayed  that 
the  action  of  the  board  of  directors,  in  allowing  said  ac- 
count and  in  authorizing  Woodyard  to  appropriate  said 
bonds  in  payment  of  it,  might  be  annulled  and  set  aside, 
and  that  the  estate  of  Woodyard  be  compelled  to  account 
to  the  plaintiff  for  said  bonds,  or  their  value,  with  inter- 
est coupons  thereon,  and  that  a  commissioner  might  be 
directed  to  ascertain  and  report  the  market  value  of  the 
bonds  and  the  amount  of  interest  collected  thereon  by 
Woodyard  or  his  estate, — ^the  bills  having  alleged  that 
Woodyard  and  his  estate  had  collected  interest  thereon, — 
and  that  a  decree  be  made  against  said  administrator  for 
the  payment  thereof,  and  that  an  injunction  be  awarded 
against  the  Central  Trust  Company,  which,  as  the  bills 
stated,  was  paying  the  interest  coupons  on  said  bonds, 
to  restrain  further  payments  thereon.  A  decree  declared 
Woodyard  to  be  the  lawful  owner  of  the  said  bonds  at  his 
death,  and  dismissed  the  plaintiff's  bills. 

Upon  demurrer  a  very  important  question  arises, — not 
only  important  for  this  case,  but  important  generally  in  the 
operation  and  administration  of  corporations.  As  I  stated 
in  Crumblish^s  AdmW  v.  Improvement  Co.  38  W.  Va.  403 
(IS  S.E.456),the  general  rule  everywhere  denies  compensa- 
tion to  the  president  of  a  private  corporation,  unless  it  be 
authorized  by  the  proper  authority  of  the  corporation,  and 
the  law  raises  no  implied  promise  to  pay  compensation  to 
directors  or  president,  in  the  absence  of  provision  in  by-law 
or  order,  they  being  trustees,  and  not  entitled,  as  such,  to 
compensation.    That  position  is  sustained  by  the  authori- 
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ties  there  cited,  and  also  by  many  others.  4  Thomp.  Corp. 
section  4682,  says:  "He  is  not  entitled  to  any  compensa- 
tion for  performing  the  ordinary  duties  of  his  oflfice,  unless 
the  governing  statute,  or  some  by-law,  regulation,  resolu- 
tion, or  contract,  to  which  his  own  vote  was  not  essential,^ 
has  given  it  to  him.  As  the  law  does  not  imply  an  agree- 
ment to  pay  for  such  services,  in  order  for  him  to  recover 
compensation  for  them  he  must  at  least  show  an  anteced- 
ent, valid  agreement  to  pay  for  them."  Even  where  by- 
laws provide  that  oflficers  of  a  private  corporation  shall  re- 
ceive such  compensation  as  shall  be  determined  at  an  an- 
nual meeting  of  the  stockholders,  or  at  any  special  meeting 
called  for  that  purpose,  and  none  are  ever  so  fixed,  an  oflScer 
will  not  be  entitled  to  recover  for  services,  in  the  absence 
of  an  agreement  to  pay  him.  Linen  Co.  v.  Hough^  91  111. 
63.  Such  is  the  general  law;  but  our  Code  (chapter  53,  sec- 
tion 53)  says:  "There  shall  be  no  compensation  for  services 
rendered  by  the  president  or  any  director,  unless  it  be  al- 
lowed by  the  stockholders."  The  directors  have  no  power 
without  the  preceding  authority  of  the  stockholders  grant- 
ed to  the  directors.  The  only  mode  by  which  a  president 
or  director  of  a  joint-stock  corporation  can  get  salary  or 
pay  is  through  the  stockholders.  Important  policy  and 
legislative  purpose  dictated  that  statute.  It  is  a  very  pru- 
dent and  safe  one.  The  temptation  to  president  and  direc- 
tors to  vote  themselves  compensation,  to  the  great  preju- 
dice of  the  great  mass  of  stockholders,  who  are  the  real 
owners  of  it»  assets,  and  the  directors  but  their  agents,  is 
very  strong,  and  the  statute  ought  to  be  rigidly  enforced. 
I  do  not  say  that,  after  service  rendered,  the  stockholders 
could  not  unanimously  vote  pay  to  such  oflBcers;  but  I  do 
say  that,  without  preceding  authority  from  the  stockhold- 
ers, there  is  no  shadow  of  power  in  the  directors  to  do  so. 

The  directors  in  this  case  allowed  compensation  for 
past  services,  when  those  services  did  not  call  for  compen- 
sation under  the  law  when  rendered;  and,  the  directors 
having  no  authority  to  charge  the  assets  with  a  debt  when 
there  was  no  debt,  their  action  would  be  ultra  vires.  Direc- 
tors can  only  bind  the  company  by  lawful  acts.  They  can- 
not bind  the  company  for  antecedent  causes,  constituting 
no  ground  of  action.  As  stated  in  the  quotation  above  from 
Thompson  on  Corporations,  to  give  compeneation  there 
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mu6t  be  antecedent  authority.  There  must  be  a  by-law  or 
resolution  fixing  the  allowance  before  service  renderedl. 
Ellis  V.  Ward,  (111.  Sup.)  25  N.  E.  ^Z^\  Martindale  v.  Wilson- 
Cass  Co.,  134  Pa.  St.  348,  (19  Atl.  680.)  And  without  such 
previous  authorization  the  action  of  the  board  of  directors 
allowing  compeuBation  imparts  no  validity  to  the  claim. 
Wood  v.  Manufacturing  Co,,  (Or.)  23  Pac.  848.  Where  such 
unlawful  appropriation  is  made,  it  may  be  repudiated  by 
the  corporation,  or  its  receiver,  and  the  sum  wrongfully  ex- 
pended as  compensation  for  past  service  of  an  officer  may 
be  recovered  back.  Ellis  v.  Ward,  supra.  There  was  no 
prior  resolution  or  by-law  of  stockholders,  or  even  of  the 
directors,  if  the  latter  were. competent,  as  it  would  not  be^ 
to  justify  the  said  action  of  the  directors. 

It  appears  above  in  the  quotation  from  Thompson  on 
Corporations  that  the  president  is  not  entitled  to  pay,  even 
where  there  is  such  prior  authority,  if  hi€  own  vote  was  es- 
sential in  its  passage.  If  so,  the  order  of  allowance  with- 
out previous  authority,  the  president  himself  participating- 
in  the  action,  would  be  vitiated  thereby.  Our  Code  (chap- 
ter 53,  section  52)  says:  "No  member  of  the  board  shall 
vote  on  a  question  in  which  he  is  interested  otherwise  than 
as  a  stockholder  (except  of  the  election  of  a  president)  or  be 
present  at  the  board  while  the  same  is  being  coneidered."^ 
Woodyard  was  present,  and  presumably  took  part  in  this- 
action,  and  we  may  say  voted  for  it;  and  we  may  say  hiB> 
vote  might  have  been  essential  to  its  passage.  It  does  not 
appear  to  the  contrary,  and  this  renders  that  action  prima 

facie  fraudulent  and  void,  even  if  the  directors  had  power, 
without  prior  authority  from  the  stockholders,  to  paas  the 
orders  complained  of.  Sweeney  v.  Refining  Cp.,30  W.  Va. 
443,  (4  S.  E.  431).  So,  those  orders  of  the  directors  are  for 
several  reasons,  above  given,  null  and  void,  upon  the  show- 
ing of  the  facts  contained  in  the  bills.  Those  bills  show 
cause  of  suit. 

There  can  be  no  question  about  the  jurisdiction  of 
equity.  It  has  jurisdiction  to  declare  null  the  said  orders 
of  the  directors,  even  though  void,  because  they  stand  in 
the  way  of  the  plaintiff's  right.  Ambler  v.  Leach,  15  W. 
Va.  677.  The  directors  and  president  occupy  the  relation  of 
trustees  to  the  corporation  and  its  property.   Sweeney  v.  Re-- 

fining  Co.  30  W.  Va.  443,  (4  S.  E.  431).    Therefore,  the  es- 
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tate  of  the  trustee  can  be  called  on  to  account  in  equity, 
and  the  amended  bill  calls  for  an  ascertainment  of  the  value 
of  the  bonds,  and  what  interest  the  trustee  collected  there- 
on, and  an  account  thereof.  "This  will  embrace  suits 
against  trustees, — ^including  directors  of  corporations, — 
which,  as  stated,  are  particularly  of  equitable  cognizance." 
Pom.  Eq.  Jur.  section  1421,  note  1.  The  beneficiary  may  al- 
ways, in  equity,  compel  the  trustee  to  convey  or  assign  the 
corpus  of  the  trust  property,  and  account  for  rents,  issues, 
and  profits.  Id.  section  1058;  Thornton  v.  Thornton^  31 
Grat.  212;  Berkshire  v.  EvanSy  4  Leigh,  223.  Equity  also 
has  jurisdiction,  because  it  is  a  demand  againat  a  dead 
man's  estate. 

It  is  said  that  the  plaintiff's  right  has  been  lost  by 
laches.  When  this  suit  was  brought  less  than  four  years 
had  elapsed  from  the  orders  of  the  directors  under  which 
Woodyard  claimed  these  bonds.  At  law  the  owner  of  bonds 
would  have  five  years  in  which  to  sue  for  them.  It  would 
be  unreasonable  to  say  that  less  than  that  period  would  bar 
by  laches.  Indeed,  the  matter  is  one  between  cesiue  que 
trust  and  trustee,  and  does  not  fall  under  the  statute  of 
limitations,  and  laches  would  not  bar  in  so  short  a  time, 
especially  as  the  bill  shows  that  the  parties  were  negotiat- 
ing for  adjustment  for  a  long  while.  It  would  be,  indeed, 
a  short  time  in  which  to  bar  under  these  circumstances.  We 
reverse  the  decree,  overrule  the  demurrers  to  the  original 
and  amended  bills,  and  remand  the  cause,  with  directions 
to  require  the  administrator  and  distributees  of  Woodyard 
to  answer  by  a  given  time,  and  for  further  proceedings. 

Reversed. 
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CHARLESTON. 

Robinson  v.  La  Follette,  Auditor. 

Submitted  FEbruary  6,  1899— Decided  April  22,  1899. 

Writ  of  Error — Stenographers — Claims  Against  State — Auditor, 

Where  a  claim  against  the  State  for  services  rendered,  as  short- 
hand reporter,  in  a  criminal  case,  has  been  allowed  by  the  circuit 
court  in  which  the  case  was  tried,  and  been  certified  to  the  audi- 
tor for  payment,  by  whom  a  portion  of  the  claim  is  allowed,  and 
the  residue  refused,  and  the  holder  of  the  claim  applies  by  peti- 
tion, under  section  1  of  chapter  37  of  the  Code,  to  the  circuit  court, 
to  have  the  claim  audited  and  adjusted,  a  writ  of  error  will  not 
lie  to  this  Court  from  the  action  of  the  circuit  court  on  said  peti- 
tion,     (p.  569). 

Error  to  Circuit  Court,  Kanawha  County. 

Petition  of  Prudence  G.  Robinson  to  L.  M.  La  Follette, 

auditor,  for  allowance  of  claim.     From  an  order  refusing* 

the  same,  petitioner  bring-s  error. 

Dismissed. 

Fred  O.  Blue,  for  plaintiff  in  error. 

Edgar  P.  Rucker,  Atty.  Gen.,  and  Edwe^  M.  Keatley, 
for  defendant  in  error. 

English,  Judge: 

W.  H.  Pilson  was  employed  as  ehorthand  reporter  by 
the  circuit  court  of  Tucker  County  to  report  the  proceedings 
and  testimony  given  in  the  case  of  the  State  against  Robert 
W.  Eastham,  who  was  charged  with  felony,  and  said  Pil- 
son presented  an  account  for  his  services  rendered  in  said 
case  as  follows : 

To  taking  evidence,  19  days,  at  |10. .  .|190  00 

To  transcribiiig 300  00 

To  making  copy  for  defendant 300  00 

To  transcribing  evidence  of  jury 35  00 

Total 1825  00 

— Which  claim  was  allowed  by  the  circuit  court  of  said 
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<;onnty,  and  was  by  Pilson  assigned  to  Prudence  G.  Robin- 
son, who,  as  such  assignee,  presented  the  same  to  the  audi- 
tor for  payment,  who  paid  so  much  thereof  as  in  his  judg- 
ment was  considered  proper  and  right,  and  refused  to  pay 
the  residue.  Thereupon  said  assignee,  in  pursuance  of  the 
provisions  of  chapter  37  of  the  Code,  presented  her  petition 
to  the  circuit  court  of  Kanawha  County  to  have  said  claim 
audited  and  adjusted.  The  auditor,  L.M.LaFollette,  appeared 
in  said  circuit  court,  and  answered  said  petition,  admitting 
the  allegations  of  the  petition  as  to  the  presentation  of  said 
claim  to  him,  his  payment  of  two  hundred  and  eighty-five 
dollars,  part  thereof,  and  his  refusal  to  pay  the  residue; 
claiming  that,  under  section  5  of  chapter  17  of  the  Code,  it 
was  his  duty  to  inquire  into  and  investigate  the  correctness 
of  claims  presented  for  payment  from  the  criminal  charge 
fund,  and  gave  his  reasons  for  refusing  to  allow  the  residue 
of  said  claim.  On  the  6th  day  of  October,  1898,  the  circuit 
court,  having  considered  said  petition,  dismissed  the  same, 
with  costs.  The  petitioner  excepted,  and  obtained  this  writ 
of  error,  assigning  the  following  points:  First.  It  was  er- 
ror to  dismiss  the  petition.  Second.  It  was  error  to  dis- 
miss the  petition  in  any  event,  without  setting  forth  the 
reasons  thereof.  Third.  It  was  error  to  dismiss  the  petition, 
and  to  enter  the  judgment  so  entered,  in  any  event,  without 
providing  further  and  certifying  the  same  to  the  auditor. 
Fourth.  It  was  error  in  the  court  below  not  to  allow  the 
claim  of  petitioner  as  set  out  in  her  petition,  and  certify 
the  same  as  provided  by  law. 

Now,  as  to  the  error  claimed  in  the  action  of  the  circuit 
court  in  not  certifying  its  action  to  the  auditor,  there  can 
certainly  be  nothing  in  this  point,  for  the  reason  there  was 
nothing  to  certify  upon  which  the  action  of  the  auditor 
would  be  required,  and  the  auditor  was  present  in  court, 
and  was  aware  of  the  result  of  the  petition. 

It  is  unnecessary  to  consider  and  pass  upon  the  ques- 
tion raised  by  the  fourth  assignment  of  error,  as  to  whether 
the  circuit  court  erred  in  not  allowing  the  residue  of  said 
claim,  for  the  reason  that,  in  my  opinion,  the  judgment  of 
the  circuit  court  in  this  matter  is  not  reviewable  on  writ  of 
error  in  this  Court.  I  am  led  to  this  conclusion  for  the  fol- 
lowing reasons:  In  the  first  place,  section  1  of  chapter  37 
of  the  Code  provides  that  "any  person  having  a  t)ecuniary 
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claim  against  the  State  which  the  auditor  has  disallowed  in 
whole  or  in  part  may  apply  by  petition  to  the  circuit  court 
of  the  county  in  which  the  seat  of  government  is,  to  have 
such  claim  audited  and  adjusted."  The  statute  further  pro- 
vides that  the  auditor  shall  have  ten  days'  notice  of  the 
filing  of  such  petition,  and  makefi  it  his  duty  to  answer  said 
petition,  stating  his  objections  to  the  claim,  and  his  rea- 
sons for  rejecting  the  same  or  any  part  thereof;  and  also 
makes  it  the  duty  of  the  attorney  general,  or,  in  case  of  his 
absence,  of  the  prosecuting  attorney  of  the  county,  to  at- 
tend and  defend  the  interest  of  the  State.  But  how  shall 
we  regard  this  statutory  proceeding?  It  is  merely  a  mode 
provided  by  statute  for  the  revision  of  the  action  of  the  au- 
ditor in  passing  on  a  claim  presented  against  the  State,  and 
the  prayer  of  the  petition,  under  the  statute,  i«  that  the 
claim  may  be  audited  and  adjusted,  and  the  statute  pro- 
vides for  no  appeal  from  the  action  of  the  circuit  court  al- 
lowing, or  refusing  to  allow,  the  prayer  of  the  petition. 
In  the  event  the  claim,  or  any  portion  of  it,  is  allowed  by 
the  court,  the  auditor  is  required  to  report  the  same  to  the 
legislature  at  its  next  session;  but  no  such  claim  shall  be 
paid  until  an  appropriation  shall  be  made  therefor  by  the 
legislature.  So  the  claim,  even  after  it  is  audited  by  the 
court,  must  pass  through  the  legislature  before  it  can  be 
paid,  and  even  there  the  appropriation  may  be  contested; 
as  it  does  not  follow,  as  a  matter  of  course,  that  it  will  be 
allowed,  but  depends  upon  the  vote  of  the  members.  Again, 
in  chapter  24  of  the  Acts  of  1893,  which  provides  for  the 
sale  of  lands  for  the  school  fund,  and  for  redemption  of  the 
land  on  petition,  the  legislature,  at  the  close  of  that  chap- 
ter, thought  it  necessary  to  provide  for  writs  of  error  to  the 
orders  of  the  circuit  court  made  under  said  chapter,  al- 
though the  matters  in  controversy  under  that  chapter  may 
often  involve  thousands  of  dollars.  It  is  true,  section  1  of 
chapter  135  of  the  Code  provides  that  "in  civil  cases  where 
the  matter  in  controversy  exclusive  of  costs  is  of  greater 
value  or  amount  than  one  hundred  dollars,  wherein  there 
is  a  final  judgment  or  decree  or  order,  a  writ  of  error  lies 
to  this  Court."  But  can  this  be  regarded  as  a  "civil  case," 
within  the  purview  of  that  section?  This  is  merely  a  pro- 
ceeding provided  for  by  statute  for  auditing  a  State  claim. 
The  latter  clause  of  section  1  of  chapter  37  of  the  Code 
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ehows  the  object  of  the  petition,  and  that  the  prayer  of 
the  petition  is  confinued  to  having  the  clain  audited  and  ad- 
justed; and  it  might  with  as  much  propriety  be  claimed  that 
the  application  to  the  auditor  to  have  the  claim  allowed, 
and  his  warrant  issued  to  the  treasurer  for  the  amount, 
was  a  civil  cafle,  because  section  5  of  chapter  17  of  the  Code 
provides  that  "every  person  claiming  to  receive  money  from 
the  treasury  of  the  State  shall  apply  to  the  auditor  for  a 
warrant  for  the  same,  and  the  auditor  shall  thereupon  ex- 
amine the  claim  with  the  vouchers,  certificates  and  evi- 
dence, if  any,  offered  in  support  thereof,  and  for  so  much 
thereof  as  he  may  find  to  be  justly  due  by  the  State,  if  pay- 
ment thereof  be  authorized  by  law,  and  there  be  an  appro- 
priation not  exhausted  or  expired  out  of  which  it  is  prop- 
erly payable,  he  shall  issue  his  warrant,''  etc.  That  the  au- 
ditor is  authorized  by  statute  to  examine  the  claim  pre- 
sented, with  the  voucher,  certificate,  and  evidence,  if  any, 
offered  in  support  thereof,  and  for  so  much  thereof  a*  he 
may  find  to  be  justly  due,  if  payment  thereof  ie  authorized 
by  law,  to  issue  his  warrant,  etc.,  clearly  indicates  that  he 
is  authorized  to  use  discretion  in  the  allowance  or  rejection 
of  such  claims,  and  that  in  passing  on  such  claims  he  does 
not  perform  a  mere  ministerial  duty,  and,  such  being  the 
case,  mandamus  would  not  lie  to  compel  him  to  allow  such 
claim.  See  Supervisors  v.  Minturn^  4  W.  Va.  300  (SyL* 
point  2).  When  such  claim  as  is  mentioned  in  this  proceed- 
ing has  been  allowed  by  the  circuit  court  in  which  the  ser- 
vices were  performed,  such  allowance  is  not  final  and  con- 
clusive upon  the  auditor.  It  is  to  be  paid  out  of  the 
treasury  of  the  State,  and  forms  no  exception  to  the  claims 
which  must  be  presented  to  the  auditor,  and  parsed  upon 
by  him,  under  section  5  of  chapter  17  of  the  Code.  It  ia 
easily  perceived  that  the  solution  of  intricate  legal  ques- 
tions must  frequently  be  presented  to  the  auditor,  but  no 
one  would  think  of  designating  such  an  application  to  the 
auditor,  or  his  action  upon  it,  as  a  civil  case,  or  imagine  for 
a  moment  that  a  writ  of  error  would  lie  from  his  decision 
either  to  the  circuit  court  or  to  this  Court.  'W^en  such  ap- 
plication is  made  to  the  circuit  court,  what  more  does  he 
do?  His  duty  is  confined  by  section  1  of  chapter  37  of  the 
Code  to  auditing  and  adjusting  the  claim,  and  certifying 
the  result  back  to  the  auditor,  not  for  payment,  but  for 
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submission  to  the  next  legislature,  afi  a  basis  for  an  appro- 
priation. My  conclusion  is  that  this  Court  has  no  jurisdic- 
tion of  the  question,  and  the  writ  of  error  is  dismissed  as 
improvidently  awarded. 

Dismissed. 


CHARLESTON. 

Seldomridge  v.  Chesapeake  and  Ohio  Railway  Co. 

Submitted  January  25,  1899— Decided  April  22,  1899. 

1.  Record — Demurrer  to  Evidence, 

If  a  record  entry  shows  that  the  defendant  demurred  in  writing- 
to  the  plaintiff's  evidence,  and  that  the  plaintiff  joined  therein, 
it  is  a  sufficient  entry  to  make  the  written  demurrer  a  part  of  the 
record,  fp.  572). 

2.  Master  and   Servant — Injury   to   Employe — Liability  of  Em- 

ployer— Appliances, 
An  employer  is  not  t>ound  to  furnish  the  most  approved  and 
safest  appliances,  nor  provide  the  best  method  and  means  of  work 
for  employees;  and  if  the  same  are  in  use  by  him,  and  can  be 
with  reasonable  care  used  with  safety,  it  is  all  that  can  be  re- 
quired of  the  employer,     (p.  573). 

3.  Master  and  Servant — Assumption  of  Risk, 

An  employe  accepts  service  subject  to  risks  incidental  to  it,  and, 
when  the  appliances  or  means  or  methods  of  work  are  known  to 
the  employe,  he  can  make  no  claim  upon  the  employer  to  change 
them.  He  accepts  them  as  they  are,  and,  if  injured  therefrom, 
he  cannot  recover  damages,     (p.  573). 

4.  Master  and  Servant — Contributory  Negligence, 

When  an  employe  willfully  encounters  danger  known  to  him,  or 
patent  and  open  to  be  seen  and  known,  hecannotrecover  damages 
from  his  employer  for  injury  therefrom,     (p.  574). 

5.  Master  and  Servant — Degree  of  Care, 

When  an  employe  assents  to  occupy  the  place  prepared  for  him, 
and  to  incur  the  danglers  to  which  he  will  be  exposed  thereby. 
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having-  sufficient  intelligence  and  knowledge  to  enable  him  to  com- 
prehend them,  it  is  not  a  question  whether  such  place  might,  with 
reasonable  care  and  expense,  have  been  more  safe.  His  assent 
has  dispensed  with  that  part  of  the  master's  duty  to  make  it  so. 
Having  consented  to  serve  in  the  way  and  manner  in  which  the 
business  was  being-  conducted,  he  has  no  proper  grounds  of  com- 
plaint, even  if  reasonable  precautions  have  not  been  taken, 
(p.  574.) 

6,    Master  and  Servant — Accident — Prudence, 

An  employe  cannot  recover  from  his  employer  for  injuries  re- 
ceived by  reason  of  an  accident  which  could  have  been  averted  by 
the  employe's  proper  and  prudent  discharge  of  his  duties;  nor 
can  his  personal  representative,  in  such  case,  if  death  ensue, 
maintain  an  action  for  damages  by  reason  thereof,      (p.  576.) 

Error  to  Circuit  Court,  Summers  County. 

Action  by  C.  A.  Seldomridge  agfainst  the  Chesapeake  and 
Ohio  Railway  Company.  Judgment  for  plaintiflF.  Defend- 
ant brings  error. 

Reversed. 

SiMMS  &  Enslow,  for  plaintiff  in  error. 
Miller  &  Rkad,  for  defendant  in  error. 

Brannon,  President: 

Walter  Seldomridge,  twenty-seven  years  of  age,  had 
been  for  four  year<s,  up  to  the  18th  of  October,  1895,  a  fire- 
man on  the  Chesapeake  &  Ohio  Railroad,  and  before  that  a 
section  boss.  He  knew  all  about  engines  and  railroad  ser- 
vice, and,  in  fact,  was  a  competent  engineer.  He  had  been 
recently  crippled  in  the  shoulder  from  a  fall  from  his  en- 
gine, and  the  company  placed  him  to  watch  at  night  an  en- 
gine, the  only  one  operating  on  the  few  miles  of  the  Gauley 
Branch,  connecting  with  the  Chesapeake  &  Ohio  Railroad 
at  Gauley  Junction,  and  also  to  watch  freight  cars  stand- 
ing at  that  junction,  because  of  some  depredations  which 
had  been  committed  upon  said  cars.  This  engine  lay  over- 
night at  Gauley  Junction  on  said  branch  road.  Twenty- 
two  freight  cars  were  pushed  or  placed  on  said  branch 
railroad  between  three  and  four  o'clock  of  the  18th  of 
October.  On  that  day  Seldomridge  landed  at  Gauley  Junc- 
tion to  perform  the  service  specified.  He  went  with  this  en- 
gine from  the  Junction  to  Gauley  Bridge,  one  and  one-half 
miles  distant.  About  six  o'clock  the  engine  was  put  in 
charge  of  Seldomridge  by  Sampson,  its  engineer,  and  Sel- 
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domridge  then  took  it  to  Gauley  Junction,  and  stopped  it 
on  the  main  line  of  the  branch  railroad,  at  a  point  one  hun- 
dred and  twenty  feet  from  the  standing  cars.  In  the  even- 
ing, after  dark,  Seldomridge  was  visited  at  the  engine  by 
an  old  friend,  with  whom  he  had  there  a  considerable  con- 
versation. During  this  conversation  an  engine  with  some 
freight  cars  arrived  on  the  main  line  of  the  Chesapeake  A 
Ohio  Railroad,  which  was  close  at  hand,  and  this  friend  re- 
marked to  Seldomridge  that  the  engine  had  come  to  pick 
up  those  standing  cars.  Hie  friend  left,  and  Seldomridge 
went  under  the  engine  to  clean  out  the  ash  pan,  and  while- 
he  was  there  the  other  engine  came  on  the  Gauley  Branch, 
and  ran  up  against  the  freight  cars  for  the  purpose  of  coup- 
ling them  with  the  cars  already  attached  to  it;  but  they 
failed  to  couple,  for  some  reason  not  known,  and  the  twen- 
ty-two standing  cars  started  down  the  Gauley  Branch, 
there  being  at  this  point  a  considerable  down  grade,  and 
ran  Seldomridge's  engine  over  him  while  he  was  under  the 
engine  cleaning  out  the  ash  pan,  cuttin&r  off  both  legs,  from 
which  injury  he  died.  Seldomridge  saw  the  cars  standing 
on  the  track  before  dark.  He  had  a  lighted  torch  at  night, 
and  must  have  seen  them  while  talking  to  his  friend,  and 
while  going  around  the  engine,  they  being  only  one  hundred 
and  twenty  feet  off.  How  could  he  help  seeing  them?  And 
he  surely  knew  that  the  train  had  actually  arrived,  and  was 
coming  on  the  Gauley  Branch  to  take  out  those  standing 
cars.  Shortly  after  the  accident  he  told  Richmond  that  he 
had  heard  that  train  coming,  and  heard  it  Atop,  and  knew 
that  it  was  coming  to  get  out  the  cars,  but  he  thought  he 
had  plenty  of  time  to  get  the  ashes  out,  and  that  he  was  al- 
most done,  and  that  he  thought  he  had  time  to  finish. 

First,  the  point  is  made  that  we  cannot  consider  the 
case,  because  the  record  does  not  show  that  the  demurrer 
to  evidence  was  filed,  so  as  to  make  it  part  of  the  record. 
I  should  have  said  that  the  defendant  demurred  to  the  evi- 
dence, on  which  demurrer  the  court  gave  judgment  for  C. 
A.^  Seldomridge,  administrator  of  Walter  Seldomridge,  for 
five  thousand  dollars,  as  fixed  by  the  jury  in  its  conditional 
verdict,  and  that  the  company  had  brought  the  case  here. 
Does  the  record  attest  the  demurrer  to  evidence?  The  rec- 
ord says  that,  "after  all  the  evidence  had  been  introduced 
before  the  jury,  the  defendant  demurred  to  the  plaintiff's 
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evidence  in  writing,  in  which  demurrer  the  plaintiff  joined.'' 
Then  we  find  a  formal  demurrer  to  evidence  in  writing  and 
the  evidence.  How  can  we  say  there  is  no  demurrer,  under 
such  circumstances?  It  would  be  exceedingly  technical, — in- 
deed, erroneous, — ^as  the  entry  is  in  due  form,  and  certainly 
suificient.  Hogg's  Pleading  and  Forms  makes  the  order 
read:  "After  hearing  the •  plaintiff's  evidence,  the  defend- 
ant demurred  thereto,  which  demurrer  was  reduced  to  writ- 
ing, and  in  which  the  plaintiff  joined."  Robinson's  Forms 
reads  (on  page  121):  '  '*The  defendant  filed  a  demurrer  to 
the  evidence  of  the  plaintiff,  and  the  plaintiff  filed  (or  en- 
tered) his  joinder  in  the  said  demurrer."  He  gives  no  fur- 
ther form  to  identify  the  demurrer. 

Is  the  railroad  company  liable  for  this  lamentable  ac- 
cident?   I  do  not  see  that  the  question  of  fellow  «ervantry, 

though  discussed  in  the  case,  arises,  because  no  neglect  is 
imputed  to  the  train  crew  in  backing  the  pick-up  train.  If, 
however,  that  question  were  material,  it  would  be  against 
the  plaintiff,  because  those  train  hands  were  fellow  ser- 
vants with  Seldomridge.  Jackson  v.  Railroad  Co.^  43  W. 
Va.  380,  (27  S.  E.  278,)  and  (31  S.  E.  2^%-;)  Railroad  Co.  v. 
Houchins'  AdmW  (Va.)  (28  S.  E.  578.) 

The  turning  point  of  the  case  lies  in  the  question,  is 
the  railroad  company  liable  for  not  having  an  ash  pit,  to 
be  used  in  cleaning  out  the  ash  pan?  Every  man  haa  a 
right  to  conduct  his  business  in  his  own  way.  The  Gauley 
Branch  was  only  fourteen  miles  in  length,  and  this  one  en- 
gine would  make  a  trip  from  Gauley  Junction  to  the  other 
terminus  and  back  each  day.  There  was  but  one  engine 
used,  and  it  would  hardly  be  expected  that  this  little  road 
would  be  furnished  an  ash  pit  for  that  one  engine.  "An 
employe  cannot  control  the  employer's  business,  nor  pre- 
scribe the  methods  of  conducting  it.  The  employer  is  not 
liable  to  the  employe  for  personal  injuries  received  by  him, 
although  the  employer  might  have  employed  a  safer  method 
of  conducting  business.  The  employee  assumes  the  risk  or- 
dinarily incidenutal  to  his  employer's  business.  ♦  *  ♦  An 
illustration  of  the  rule  is  supplied  by  a  case  to  which  it  waa 
held  that  the  company  was  not  liable  to  a  switchman  who 
was  injured  because  it  failed  to  light  the  yard  in  which  it 
required  him  to  perform  his  duties."  3  Elliott,  R.  R.  section 
1289.    "Furthermore,  the  servant  takes  the  risk  of  the  mas- 
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ter's  mode  of  coudncting  his  bnaineBS,  though  a  safer  one 
might  be  followed,  if  the  servant  fully  knows  the  risk  and 
continues  to  work."  14  Am.  &  Eng.  Enc.  Law,  845.  "It  is 
well  settled,  however,  that  the  master  may  conduct  his 
business  in  his  own  way,  though  another  method  might  be 
less  hazardous,  and  the  servant  takes  the  risk  of  the  more 
hazardous  method,  as  well,  if  he  knows  the  danger  attend- 
ing the  business  in  the  manner  in  which  it  is  carried  on. 
Hence,  a  servant  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  if  injured,  cannot  maintain  an 
action  against  his  employer,  merely  because  he  may  be  able 
to  fihow  that  there  was  a  safer  mode  in  which  the  business 
might  have  been  conducted,  and,  if  it  had  been  conducted 
in  that  mode,  he  would  not  have  been  injured."  1  Bailey, 
Pers.  Inj.  section  505.  "The  master  is  not  bound  to  furnish 
for  his  workmen  the  safest  and  best  machinery,  nor  to  pro- 
vide the  best  methodfl  for  the  work,  in  order  to  save  himself 
from  responsibility  for  injuries  to  his  servants.  If  the  ma- 
chinery and  appliances  which  he  has  be  in  common  use,  and 
are  such  as  can  with  reasonable  care  be  used  without  dan- 
ger to  the  employe,  it  is  all  that  can  be  required  of  the  em- 
ployer." Berns  v.  Coal  Co.,21  W.  Va.  285.  The  same  case 
says  that  the  master  need  not  resort  to  the  most  expensive 
methods,  and  he  is  not  held  to  extraordinary  care.  So  I  do 
not  see  that  the  omission  to  provide  an  ash  pit  would  alone 
render  the  company  liable.  When  we  say  that  the  master  is 
bound  to  provide  a  safe  place  in  which  to  work,  and  safe 
appliances  and  machinery,  we  mean  that  they  are  to  be 
safe  against  unforseen  accidents,  and  we  do  not  mean  that, 
if  these  are  not  the  best,  and  the  servant  knows  just  how 
they  are,  the  master  is  liable. 

But  grant,  for  argument,  that  the  company  was  remise 
in  not  providing  an  ash  pit;  Seldomridge  accepted  the  post, 
and  went  to  work,  knowing  there  was  no  ash  pit.  If  dan- 
gerous to  work  without  it,  his  long  railroad  experience  told 
him  of  that  danger,  and  he  assumed  the  risk.  "When  a  ser- 
vant enters  into  the  employment  of  a  master,  he  assumes  all 
the  ordinary  risks  which  are  incident  to  the  employment, 
whether  the  employment  be  dangerous  or  otherwise.  If  a 
servant  wilfully  encounters  dangers,  which  are  known  to 
him  or  are  notorious,  the  master  is  not  responsible  for  an 
injury  occasioned  thereby."  Berns  v*  Coal  Co.^  supra.   Often 
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have  these  doctrines  been  held  by  this  Court.    Humphreys 
V.  Newport  News  &  M,  T,  Co.  33  W.  Va.  135,  (10  S.  E-  39); 
Davis'    Adm'r  v.  Coke   Cb.,  34  W.  Va.  500,  (12  8.  E.  539); 
Stewart  v.   Railroad   Co.,    40  W.  Va.  188,  (20  S.  E.  922); 
Massie  v.     Coal  Co.,  41  W.  Va.  620,  (24  S.  E.  644);  Reese 
V.    Railroad  Co.,  42  W.  Va.  333,  (26  S.  E.  204);  roung-  v. 
Railway  Co.,  42  W.  Va.  112,  (24  S.  E.  615);  Oliver  v.   Rail- 
road Co.,  42  W.  Va.  703,  (26  S.  E-  444);  Skidmore  v.   Rail- 
road  Co.,  41  W.  Va.  293,  (23  S.  E.  713.)    "An  employer  does 
not  impliedly  guarantee  the  absolute  safety  of  his  employe. 
In  accepting  employment  the  latter  is  assumed  to  have 
notice  of  all  patent  risks  of  which  he  is  informed,    or    of 
which  it  is  his  duty  to  inform  himself,  and  he  is  further  as- 
sumed to  undertake  to  run  such  risks."  Stewart   v.  Rail-- 
road  a?.,  40  W.  Va.  188,  (20  S.  E.  922)  (Syl.  point  6;)  Rees9 
V.   Railroad  Co.  42    W  Va.  333,  (26  S.  E.    204);   Oliver  v. 
Railroad  Co.,  42  W.  Va.  704,  (26  S.  E.  444.)    "Where  a  ser- 
vant assents  to  occupy  the  place  prepared  for  him,  and  to 
incur  the  dangers  to  which  he  will  be  exposed  thereby,  hav- 
ing sufiQcient  knowledge  and  intelligence  to  enable  him  to 
comprehend  them,  it  is  not  a  question  whether  such  place 
might,  with  reasonable  care  and  by  reasonable  expense, 
have  been  more  safe.    His  assent  has  dispensed  with  that 
part  of  the  master's  duty  to  make  it  so.    Having  consented 
to  serve  in  the  way  and  manner  in  which  the  business  was 
being  conducted,  he  has  no  proper  ground  of  complaint, 
even  if  reasonable  precautions  have  not  been  taken.'^  1 
Bailey,  Pers.  Inj.  section  504.     When  one  enters  upon  a 
service,  he  assumes  to  understand  it,  and  takes  all  the  or- 
dinary risks  incident  to  the  employment;  and  where  the  em- 
ployment presents  special  features  of  danger,  such  as  are 
plain  and  obvious,  he  also  assume  the  risk  of  those.    Skid^ 
more  v.  Railroad  Co.,   41  \s\  Va.  293,  (23  S.  E.  713.)    These 
principles  of  assumption  of  risk  by  the  servant  of  patent, 
notorious,  and  known  dangers,  or  sources  of  danger,  are 
sustained  by  the  highest  court  in  the  land  in     Tuttle   v. 
Railway  Co.,  122  U.  S.  189,  195,  7  Sup.  Ct.  1166,  and  by  au- 
thorities everywhere.    See  1  Bailey,  Pers.  Inj.  sectiona  677,. 
796;  3  Elliott,  R.  R.  section*  1288.     *  Where  an  employe, 
after  having  opportunity  of  becoming  acquainted  with  the 
risks  of  his  situation,  accepted  them,  he  cannot  complain 
if  subsequently  injured  by  such  exposure."  14  Am.  &  Eng^ 
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Enc.  LaWy  842.  On  these  principles  it  is  apparent  that  the 
absence  of  an  ash  pit  will  not  make  the  company  liable — 
First,  because  the  company  was  not  bound  to  furnish  it; 
second,  because  Seldomridge  knew  it  was  not  there,  ac- 
cepted service,  and  went  to  work  without  it,  and  thereby 
waived  it,  and  assumed  the  risks  of  work  without  it. 

There  is  another  ground  forbidding  recovery.  Seldom- 
ridge saw  those  standing  cars.  He  saw  the  pick-up  train 
arrive,  and  was  informed  and  knew  that  it  would  back  in 
to  take  these  cars.  The  train,  having  arrived^  would  rea- 
sonably occupy  but  a  few  minutes  in  getting  off  the  main 
track  and  moving  to  the  Gauley  Branch.  He  could  see  it. 
He  could  hear  it.  He  did  see  it,  and  hear  it;  yet  he  went 
under  that  engine  with  imminent  danger  staring  him  in  the 
face.  Why  did  he  go  under  it,  then?  He  had  all  night  be- 
fore him.  He  assumed  the  risk,  with  eyes  open  to  the  dan- 
ger, because,  as  he  says,  he  thought  he  could  finish  before 
the  train  got  in.  He  knew  there  was  danger,  for  he  said, 
after  the  accident,  that  he  thought  he  could  finish  before 
the  danger  point  of  time  arrived.  What  prudent  man 
would  go  under  an  engine  within  one  hundred  and  twenty 
feet  of  freight  cars,  with  a  downgrade  between  them,  know- 
ing that  an  engine  would  bump  against  them  in  a  few  min- 
utes? In  Ward's  AdmW  v.  Railway  Co.,  39  W.  Va.  46,  (19 
S.  E.  389,)  this  Court  held  that  "an  employe  cannot  recover 
from  his  employer  for  injuries  received  by  reason  of  an  ac- 
cident which  could  have  been  averted  by  the  employe's 
proper  discharge  of  the  duties  of  his  employment;  nor  can 
the  personal  representative  of  such  employe,  in  such  case,  if 
death  ensue,  maintain  an  action  for  damages."  "A  servant,, 
having  knowledge  of  danger  about  him,  must  use  diligence 
and  care  in  protecting  himself  from  harm."  Stewart  v. 
i?«i7r^arf  Cb.,  40  W.  Va.  188,  (20  S.  E.  922.)  So,  contrib- 
utory negligence  of  Seldomridge  in  going  under  that  engine 
just  at  that  dangerous  time  would  also  forbid  recovery.  He 
had  danger-signal  lamps.  He  put  none  upon  his  engine  ta 
let  the  trainmen  know  he  was  there.  I  should  have  men- 
tioned the  case  of  Railroad  v.  Weese,  32  Fla.,  212,  (la 
South,  436,)  where  the  complaint  was  that  no  pit  was  pre- 
pared that  plaintiff  could  stand  in  while  wiping  the  engine^ 
and  no  signal  lamps  were  furnished  him  to  warn  the  other 
employes,  and  the  court  held  that  where  the  employer  does 
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not  furnish  safe  implements,  and  does  not  pretend  to  do  bo, 
and  this  fact  is  fully  known  to  the  employe,  he  waives  this 
duty  on  the  part  of  the  employer,  and  cannot  recover  for 
injuries. 

Complaint  is  made  that  there  was  no  side  track  on 
which  to  place  the  engine.  Seldomridge  knew  this.  The 
principles  as  to  the  ash-  pit  apply  to  the  side  track.  Mention 
is  made  of  the  absence  of  a  signal  light  at  the  junction  of 
the  Gauley  Branch  with  the  Chesapeake  &  Ohio  Boad,  but 
I  do  not  see  what  this  has  to  do  with  the  engine.  The  plain- 
tiff's own  evidence  in  this  case  shows  that  Seldomridge 
knew  of,  saw,  realized,  and  intentionally  encountered  the 
danger,  and,  therefore,  that  alone  would  sustain  the  demur- 
rer. Gerritfs  AdmW  v.  Haley,  29  W.  Va.  98,  (11  S.  E.  901.) 
On  the  whole  evidence,  the  case  is  to  me  plain  against  the 
plaintiff.  Feeling  and  sympathy  for  the  unfortunate  Wal- 
ter Seldomridge  and  his  mother  might  decide  the  case  for 
the  plaintiff,  but  law  does  not. 

Though  I  fihould  have  done  so  earlier  in  this  opinion,  I 
will  quote,  as  applicable  to  this  case,  from  the  opinion  of 
Judge  Green  in  the  case  just  cited:  "This  case  is,  of  course, 
entirely  different  from  those  cases  where,  in  any  work,  dan- 
gerous appliances  were  used,  which  the  employer  knew 
were  dangerous,  but  the  servant  did  not,  and  from  those 
where  defective  machinery  was  furnished  by  the  employer, 
which  he  knew  was  defective,  but  the  servant  did  not,  as 
in  Cooper  v.  Railroad  Co.,  24  W.  Va.  37,  and  from  those 
where  a  master  had  notice  of  defects  and  promised  to  rem- 
edy them.  A  very  different  case  would  be  presented  if  the 
plaintiff's  intestate  had  been  engaged  in  some  work  the  dan- 
gers of  which,  the  jury  might  infer,  he  was  ignorant  of, 
and  the  employer  aware  of.  The  law  is  thus  stated  in 
Bems  V.  Coal  Co.,  27  W.  Va.  296,"— citing  thatcaseto  show 
that  if  the  employe  "willingly  or  wilfully  encounters  dan- 
gers, known  to  himself,  or  notorious,  the  master  is  not  li- 
able." For  these  reasne,  we  reverse  the  judgment,  and  en- 
ter judgment  for  the  defendant. 

Reversed. 
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Submitted  February  4,  1899— Decided   April  22,  1899. 

1.  Usury — Usury  as  a  Defense, 

The  defense  of  usury  is  personal  to  the  debtor,     (p.  578.) 

2.  Usury — Usurious  Debt — Deed  of  Trust, 

One  who  purchases  land  that  is  under  a  deed  of  trust  for  a 
usurious  debt  cannot  set  up  the  usury  against  that  debt.    (p.  579  ) 

3.  Usury — Intervention  of  Stranger, 

Where  a  stranger  assumes  to  pay  a  usurious  debt  of  another, 
the  intervention  of  this  stranger  purges  the  usury,  and  he  cannot 
set  it  up  against  his  obligation  to  pay.     (p.  579). 

4.  Usury — Purchase  Money — Debt. 

If  one  buy  land  that  is  under  a  deed  of  trust  for  a  usurious 
debt,  and  is  allowed  out  of  the  purchase  money  a  sum  to  pay  the 
debt,  including  the  usury,  he  cannot  discount  the  amount  by  set- 
ting up  the  usury,     (p.  579). 

5.  Injunction — Sale  of  Land — Usury — Sale  Notice, 

If  a  sale  of  land  is  at>out  to  be  made  for  a  debt,  including  usury, 
an  injunction  lies  against  it;  but  if  the  sale  notice  proposes  to 
sell  for  only  the  true  amount,  excluding  usury,  and  so  specifies, 
an  injunction  does  not  lie.     tP*  581). 

Appeal  from  Circuit  Court,  Doddridg-e  County. 
Bill  by  Frank  Smith  against  Samuel  McMillan  and  oth- 
ers.    Decree  for  plaintiflF.     Defendants  appeal. 

Reversed, 

Millard  F.  .Snider  and  John  Bassel,  for  appellants. 
W.  S.  Stuart,  for  appellee. 
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Brannon,  Judge: 

John  Smith  borrowed  money  of  Samuel  McMillan,  and 
also  of  S.  B.  McMillan,  and  on  May  18,  1875,  gave  a  deed  of 
trust  to  secure  the  notes  therefor,  which  bore  interest  at 
ten  per  cent. ;  and  on  November  18, 1878,  he  gave  new  note* 
to  each  of  them,  and  a  deed  of  trust  to  secure  them,  upon 
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the  same  two  tracts  of  land,  the  notes  calling  for  ten  per 
cent,  interest,  as  before.    On  June  4,  1879,  John  Smith  con- 
veyed one  of  the  tracts  to  his  »on,  Frank  Smith,  for  part 
cash,  and  the  deed  provided  that  Frank  ehould  jxay  one 
thousand  dollars  of  the  purchase  money  on  the  McMillan 
deed  of  trust,  and  Frank  executed  notes  to  his  father  for 
the  residue.    On  January  18, 1884,  Frank  Smith  took  up  the 
notes  which  had  been  given  to  the  McMillans  by  John 
Smith,  and  in  place  of  them  gave  to  Samuel  McMillan  hifi 
own  three  notes,  amounting  to  eight  hundred  and  ninety- 
six  dollars  and  seventy-two  cents,  and  three  notes  to  S.  B. 
McMillan,  amounting  to  seven  hundred  and  twenty-two  dol- 
lars and  eighty-one  cents,  payable  in  twelve,  eighteen,  and 
twenty-four  months.     These  notes  included  usury  in  the 
past  on  his  father^s  notes,  and  they  included,  as  part  of 
their  principal,  interest  at  eight  per  cent,  from  their  date 
until  their  maturity.    They  were  secured  by  a  deed  of  trust 
from  Frank  Smith.     The  trustee  was  proceeding  to  sell 
under  this  last  trust,  when  Frank  Smith  filed  a  bill  in  Dod- 
dridge County  to  enjoin  the  sale,  seeking  to  reopen  the 
whole  transaction,  from  the  beginning,  between  his  father 
and  the  McMillans,  purge  them  of  usury,  and,  by  counting 
the  money  loaned,  with  lawful  interest,  and  applying  cer- 
tain payments,  claiming  that  nothing  was  due  from  him, 
and  seeking  to  enforce  a  release  of  the  trust  as  satisfied. 
John  Smith,  in  a  settlement  with  Frank,  actually  allowed 
him  one  thousand  one  hundred  and  sixty  dollars  for  money 
paid  by  Frank  Smith  for  him  on  the  McMillan  debt.      The 
decree  allowed  Frank  Smith  to  go  back  of  January  18, 1884, 
and  have  tbe  benefit  of  usury  charged  to  John  Smith,  and 
charged  Frank  Smith  with  only  one  thousand  dollars  and 
its  interest  as  paid  for  John  Smith.     The  McMillans  ap- 
pealed. 

The  case  involves  no  disputation  as  to  fact,  but  only 
law  questions.  The  circuit  court  erred  in  allowing  Frank 
Smith  to  go  back  of  January  18,  1884,  and  have  the  benefit 
of  usurious  interest  prior  to  that  date,  paid  on  the  notes  of 
John  Smith.  John  Smith,  though  a  party  to  the  suit,  ddd 
not  plead  that  usury.  If  he  had  done  so,  the  recovery 
would  be  his,  not  Frank  Smith's.  The  plea  of  usury  is 
personal  to  the  debtor,  and  even  a  party  who  buys  from  the 
debtor  land  bound  by  a  usurious  mortgage  cannot  plead 
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the  n»ury  to  save  his  land,  but  must  pay  the  full  debt,  be* 
cause  the  defense  can  be  made  only  by  the  debtor*  Lee  v. 
Feamster,  21  W.  Va.  113;  Spengler  v.  Snapp,  5  Leigh,  478. 
There  is  another  reason  why  Frank  Smith  cannot  de- 
duct the  interest  prior  to  January  18,  1884.  On  that  date 
he  paid  his  father's  indebtedness  to  the  McMillans  by  lift- 
ing his  father^s  notes,  and  giving  his  own  notes  and  deed  of 
trust  in  their  place.  Where  a  stranger  assumes  and  gives 
his  note  for  a  usurious  debt,  the  usury  is  purged  away,  and 
this  stranger  cannot  plead  the  usury  which  had  exdsted  be- 
tween the  antecedent  parties.  27  Am.  &  Eng.  Enc.  Law, 
956;  Drake's  Ex'ry.  Chandler,  18  Grat.  909;  Kecklcy  v. 
Bank,  79  Va.  458;  Bearce  v.  Barstow,  6  Am.  Dec.  25.  A 
change  of  parties  to  the  contract  obliterates  the  usury.  For 
a  binding  consideration  the  new  man  agrees  to  pay  a  cer- 
tain sum  in  satisfaction  of  the  debt  of  the  man  who  paid 
him  to  pay  it.  John  Smith  paid  Frank  Smith  for  paying 
his  debts  to  the  McMillans, — left  money  in  his  hands  with 
which  to  pay  it.  With  what  grace  can  he  object  to  pay 
that  money  where  it  was  designed  he  should  pay?  All  the 
authorities  agree  that  he  must  pay.  it.  The  money  is  not 
his  If  allowed  to  abate  usury,  he  would  get  the  land  for 
less  than  he  agreed  to  pay.  Even  if  he  had  received  noth- 
ing for  paying  it,  he  must  pay  it,  antecedent  usury  and  all. 
CrcnshuvPs  Adin^r  v.  Clark,  5  Leigh,  65  Coffman  v.  Mil- 
ler, 26  Grat.  698;  Michie  v.  Jeffries,  21  Grat.  334,  345; 
Stone  V  Ware,  6  Munf.«  541;  27  Am.  &  Eng.  Enc.  Law, 
952.  In  this  ease  John  Smith  conveyed  to  Frank  Smith  the 
mortgaged  land,  recognizing  the  McMillan  debt, — dn  deed, 
providing  for  its  payment  out  of  purchase  money;  and  thus 
John  Smith  waived  the  defense  of  usury,  and  Frank,  by  ac- 
cepting the  property,  is  estopped  from  setting  it  up.  Sands 
V.  Church,  6  N.  Y-  347;  Morris  v.  Floyd,  5  Barb,  130; 
Tyler,  Usury,  407;  27  Am.  &  Eng.  Enc.  Law,  952.  The  deed 
from  John  to  Frank  Smith  deposited  with  Frank,  June  4, 
1879,  only  one  thousand  dollars  to  go  to  the  McMillans;  but 
in  a  settlement  of  the  purchase  money  for  the  land  under 
the  conveyance  to  Frank,  which  was  made  in  a  suit  of 
Smith,  administrator  of  Thomas  Smith,  against  John 
Smith,  Frank  Smith  claimed  against  his  father  the  sum  of 
one  thousand  three  hundred  dollars,  as  paid  for  his  father 
on  the  McMillan  indebtedness,  and  was  decreed  a  credit 
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of  one  thousand  one  hundred  and  sixty  dollars.  So  his 
father  paid  him  that  sum  to  pay  for  him  to  the  McMillans, 
and  that  sum,  with  6  per  cent,  interest  from  the  date  of  the 
deed  from  John  to  Frank  Smith,  June  6,  1879,  to  date  of 
Frank's  notes  to  the  McMillans,  January  18,  1884,  will 
amount  to  more  than  one  thousand  four  hundred  and  for- 
ty-six dollars  and  two  cents,  claimed  by  the  McMillans  as 
then  due  from  John  Smith;  the  principal  properly  entering 
into  Frank  Smith's  notes  to  the  McMillan's,  deducting  the 
eight  per  cent,  interest  from  their  date  till  maturity.  Any- 
how, Frank  Smith  gave  his  notes,  and  the  introduction  of  a 
new  party  purges  the  antecedent  usury. 

The  true  amount  payable  to  the  McMillans  is  what  was 
due  January  18,  1884,  from  John  Smith  to  them,  whibh  I 
understand  to  be  one  thousand  four  hundred  and  forty-six 
dollars  and  two  cents,  with  interest  at  six  per  cent, 
per  annum  from  that  date,  not  eight  per  cent.  It  is 
true,  Frank  Smith,  in  his  notes  to  the  McMillans,  agreed  to 
insert,  and  did  insert,  as  principal,  a  sum  for  eight  per  cent, 
interest  for  the  time  the  notes  were  to  run,  with  the  prom- 
ise in  them  that  after  maturity  the  notes  should  bear  ten 
per  cent.;  but  that  was  not  legal.  McMillans'  counsel  in- 
sists on  the  validity  of  this  eight  per  cent,  agreement  on  the 
plea  that  it  was  for  purchase  money  of  land,  which  renders 
any  interest  stipulated  binding;  but  I  deny  this  theory.  If 
John  Smith,  when  he  conveyed  land  to  Frank,  had  devoted 
a  part  of  its  price  to  pay  to  the  McMillans,  with  eight  or 
ten  per  cent,  interest,  this  plea  would  prevail;  but  he  did 
not  do  so.  He  paid  Frank  Smith  money  to  be  paid  to  the 
McMillans,  and  thus  it  became  a  mere  debt  to  the  McMil- 
lans, against  Frank,  and,  when  they  took  Frank's  notes,  it 
was  merely  a  case  of  the  forbearance  of  money,  not  pur- 
chase money.  Therefore,  any  sum  incorporated  into  those 
notes  for  illegal  interest  cannot  be  allowed.  This  results 
in  making  Frank's  notes  call  for,  as  principal,  the  amount 
due  on  their  date  from  John  Smith  to  the  McMillane,  which 
I  understand  to  be  one  thousand  four  hundred  and  forty- 
six  dollars  and  two  cents,  with  six  per  cent,  interest  there- 
after, subject  to  a  credit  of  the  Freeman  notes,  eight  hun- 
dred and  forty  dollars  and  thirty-six  cents,  May  1,  1889. 
The  depositary,  or  party  agreeing  to  pay  a  fixed  sum  on 
a  usurious  debt,  need  only  pay  that  with  lawful  interest 
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thereafter,  if  it  runs  on,  unless  he  gives  his  note  for  more,  or 
it  is  charged  on  land.  Here  the  father  paid  Frank  Smith  one 
thousand  one  hundred  and  sixty  dollars  to  pay  the  McMil- 
lans, and,  so  far  as  their  debt  calls  for  that  sum,  he  must 
pay  it. 

As  the  trustee  was  selling  to  pay  the  notes  "with  legal 
interest,'^  the  McMillans  waived  the  ten  per  cent,  from  the 
maturity  of  the  notes;  but  they  included  eight  per  cent, 
from  January  18,  1884,  to  maturity,  and  the  sale  was  to  be 
for  this  two  per  cent,  illegal  interest,  and  thus  Smilh  had 
right  to  injunction  and  costs.  Had  this  two  per  cent,  been 
excluded,  and  the  sale  notice  had  specified  the  proper  sum 
for  which  the  sale  was  to  be  made,  with  legal  interest,  there 
would  have  been  no  cause  for  injunction. 

The  court  erred  in  charging  to  Smith  the  cost  of  sale 
notice  and  half  trustee's  commission.  The  sale  for  exces- 
sive interest,  though  small,  was  unlawful,  and  the  cost  of 
sale  notice  was  not  lawful.  How  could  Smith  be  charged 
with  half  commission  to  the  trustee  on  a  sale  never  made, 
and  which  would  be  unlawful?  The  bill  is  said  to  be  de- 
murrable, as  it  did  not  offer  to  pay  the  balance  due.  It  de- 
nied any  balance.    Decree  reversed,  and  case  remanded. 

Reversed. 
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Spencer  v.  Sandusky. 

Submitted  January  31,  1899— Decided  April  22,  1899. 

1.  Vendor  and  Vendee — Purchase  of  Land — Contract — Misrepre- 
I  sentations — Rescission — Equ  ity. 

If  a  vendor,  to  secure  a  g-ood  barg-ain,  knowing-ly  conceals  or 
misrepresents  defects  or  incumbrances  on  his  title  to  a  tract  of 
land,  and  thereby  induces  the  vendee  to  enter  into  a  written  con- 
tract for  the  purchase  of  such  land,  on  the  application  of  such 
vendee,  promptly  made  on  the  discovery  of  such  defects  or  incum- 
brances, a  court  of  equity  will  rescind  such  contract,     (p.  587.) 

2.  Vendor  and  Vendee — Misrepresentations — Specific  Performance 

of  Contract, 

A  vendor  w^ho  knowing-ly  conceals  or  misrepresents  the  state  of 
his  title,  as  to  defects  therein  or  incumbrances  ag-ainst  the  same, 
will  not  be  granted  specific  performance  of  his  contract,  even 
though,  after  suit  brought,  such  defects  are  cured  and  such  in- 
cumbrances removed,  if  at  the  time  of  the  hearing  the  vendee  ob- 
jects thereto,  and  asks  to  b-»  relieved  from  such  contract,  (p.  586). 

3.  Vendor  and  Vvjsh^.^— Purchase  of  Land— Acceptance  of  Title — 

Clouded  Title, 
A  vendee  for  value,  purchasing  a  good  title  cannot  be  compelled 
to  accept  a  litigious  or  clouded  title,  if  there  is  reasonable  ground 
to  apprehend  litigation  with  regard  thereto,  although  the  same 
may  be  satisfactory  to  a  lawyer  or  speculator.  Having  paid  a 
good  price  therefor,  the  vendee  has  the  right  to  demand  a  quiet 
title,     (p.  587.) 

Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by   Moses   W.   Spencer  against   J.    B.   Sandusky. 

Judgment  for  defendant,  and  plaintiff  appeals. 

Reversed^ 
Lewis  C.  Lawson,  for  appellant. 

John  Bassell,  W.  Scott,  and  C.  W.  Lynch,  for  appellee. 

Dent,  President: 

On  the  9tli  day  of  December,  1897,  James  B.  Sandusky 
and  Moses  W.  Spencer  executed  a  written  agreement  of 
9ale  and  purchase  of  a  certain  tract  of  land  lying  in  Har- 
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rison  Cotmty,  W.  Va.  By  this  agreement  Spencer  was  to 
pay  six  thousand  eight  hundred  dollars, — one  hundred  dol- 
lars in  cash,  four  thousand  dollars  on  the  Ist  of  January, 

1898,  eight  hundred  and  fifty  dollars  on  the  1st  of  January, 

1899,  eight  hundred  and  fifty  dollars  on  the  1st  of  January, 
1900, — and  for  which  deferred  payments  Spencer  executed 
his  notes.    Sandusky  represented  to  Spencer  that  the  only 
lien  on  the  land  was  a  deed  of  trust  controlled  by  himself, 
amounting  to  about  five  thousand  dollars,  and  that  the 
first  purchase  money  due  should  be  applied  to  extinguish 
that, — otherwise  he  had  a  good  title, — and  that  upon  pay- 
ment of  the  purchase  money  he  would  convey  him  the  land 
by  deed  of  general  warranty.    At  the  time  the  four  thous- 
and dollars  became  due,  Spencer  had  the  records  examined, 
and  found  numerous  judgment  liens  against  Sandusky,  which 
were  incumbrances  on  the  land.    He  thereupon  refused  to 
complete  his  purchase,  and  demanded  a  rescission  of  the 
contract.     Sandusky,  refused  to  rescind,  and  insisted  on 
compliance.     Thereupon  Spencer  filed  his  bill  for  rescis- 
sion, setting  up  the  misrepresentation  and  concealment  of 
Sandusky  as  to  the  condition  of  the  title,  and  alleged  that 
in  addition  to  the  trust  lien  the  record  showed  the  follow- 
ing liens  against  the  land  (Sandusky  purchased  the  land 
from  James  A.  Coplin):    A  judgment  in  favor  of  William 
M.  Late,  dated  November  7,  1887,  for  two  hundred  and  fif- 
teen dollars;  another  judgment,  dated  August  8,  1887,  for 
thirty-one  dollars  and  eighteen  cents;  another  judgment, 
in  favor  of  Nathan  Goflf,  for  two  thousand  five  hundred  and 
twenty  dollars;  a  decree  in  favor  of  William  H.  Kester  for 
eight  hundred  and  two  dollars  and  ninety-nine  cents,  dated 
May  28,  1897,  and,  of  same  date,  a  decree  in  favor  of  Hattie 
Kester  for  eight  hundred  and  seven  dollars  and  forty-six 
cents;  a  decree  in  favor  of  Cecil  M.  Kester  for  eight  hundred 
and  eix  dollars  and  ten  cents;  a  decree  in  favor  of  Sada  B. 
Kester  for  eight  hundred  and  five  dollars  and  ninety-nine 
cents;  a  judgment  in  favor  of  Nathan  Goff  for  five  thous- 
and eight  hundred  and  fourteen  dollars,  dated  June  3,  1897; 
a  judgment  in  favor  of  James  McDermott  for  five  hundred 
and  ten  dollars  and  twenty-seven  cents;  a  judgment  in  fa- 
vor of  Otto  D.  Barnes  for  three  hundred  and  ninety-nine 
dollars  and  thirty-six  cents;  a  judgment  in  favor  of  J.  C. 
Preston  for  ninety  dollars;  a  decree  in  favor  of  Celia  M. 
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Kester  for  three  hundred  and  sixty-five  dollars;  a  judgment 
in  favor  of  O.  D.  Barnes  for  three  hundred  and  nine  dol- 
lars and  eight  cents;  a  judgment  in  favor  of  James  B. 
Suples  for  five  hundred  and  ten  dollars  and  twenty-four 
cents;  a  judgment  in  favor  of  Supler  &  Reed  for  five  hun- 
dred and  thirty- three  dollars  and  eighty-five  cemts, — all  of 
which  judgments  and  decrees  were  alleged  to  be  liens 
against  the  land  in  controversy.  Also,  a  deed  of  trust  to 
Bilas  Langfitt  for  the  sum  of  seven  thousand  dollars  wae 
alleged  to  be  a  lien  on  a  portion  of  the  land;  that  there 
were  numerous  executions  and  tax  receipts  in  the  hands  of 
the  sheriff,  which  had  been  levied  on  all  Sandusky's  proper- 
ty; that  Sandusky  was  insolvent;  and  that  plaintiff  knew 
nothing  of  his  condition  prior  to  his  purchase,  but  relied 
solely  on  his  representations.  Sandusky  answered  the  bill, 
admitting  the  various  judgments  and  liens,  but  claiming 
that  some  were  paid  off,  and  that  he  had  and  would  secure 
releases  for  them  as  far  as  he  was  able.  He  filed  releasee 
of  certain  of  the  judgments  on  this  land,  conditioned  on  the 
application  of  the  purchase  money  on  the  liens  according 
to  their  priorities.  He  further  alleged  that,  while  he  was 
not  insolvent,  he  had  executed  a  general  assignment  of  all 
his  lands,  including  the  land  in  controversy,  or  the  pur- 
chase money  from  the  sale  thereof,  if  allowed  to  stand,  to 
Samuel  8.  Faris,  trustee  for  the  benefit  of  all  his  creditors, 
not  because  he  was  insolvent,  but  to  prevent  a  sacrifice  of 
his  property,  which  was  more  than  amply  sufficient  to  pay 
all  his  debts;  and  he  prayed  specific  execution  of  the  con- 
tract. The  depositions  of  numerous  witnesses  were  taken, 
and  many  exhibits  relating  to  the  title  were  filed,  and  on  a 
final  hearing  the  circuit  court  entered  a  decree  enforcing 
specific  performan«ce,  and  requiring  Spencer  to  pay  the  pur- 
chase money,  part  in  satisfaction  of  the  deed  of  trust,  and 
the  residue  to  Samuel  S.  Faris,  trustee,  to  be  applied  on  the 
debts  of  Sandusky  as  provided  in  said  general  assignment; 
also,  requiring  Sandusky  and  wife  to  make  plaintiff  a  deed 
of  general  warranty  for  the  land,  and  place  him  in  posses- 
sion thereof.  From  this  decree  Spencer  appeals,  assigning 
numerous  errors,  many  of  which  are  merely  incumbrances 
and  useless  appendages  to  the  record.  The  main  and  really 
the  only  question  necessary  to  consider  is  whether  the  cir- 
cuit court  erred  in  decreeing  a  specific  performance,  under 
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the  circunxBtancefl  of  this  case.  The  briefs  filed  by  counsel 
are  entirely  too  long  drawn  out,  verbose,  and  abstract  to 
be  much  assistance  to  the  Court.  Such  briefs  are  of  very 
little  benefit,  in  comparison  with  the  labor  they  impose  on 
both  counsel  and  Court,  and  the  expense  they  inflict  un- 
necessarily on  litigants.  Counsel  .should  learn  to  condense, 
address  their  arguments  to  the  Court,  and  not  to  their  op- 
ponents, and  should  resist  the  temptation  to  vent  private 
grievances,  with  which  this  Court  has  nothing  to  do,  an^ 
cares  nothing  about. 

The  cases  of  Broyles  v.  Bee,  18  W.  Va.  514;  Wamsley 
v.  Stalnaker,  24  W  Va.  214;  Kimports  v.  Rawson,  29  W. 
Va.  488,  (2  S.  E.  85;)  and  Heavner  v.  Morgan,  30  W.  Va. 
335,  (4  8.  E.  406,) — are  not  in  point  here,  for  the  reason 
that  in  all  thoee  cases  the  contracts  had  been  carried  out 
by  the  execution  of  a  general  warranty  deed,  and  possession 
delivered  and  taken  thereunder,  while  in  this  case  the  con- 
tract is  wholly  executory,  the  purchase  money  being  unpaid, 
except  the  one  hundred  dollars  down,  and  possessiion  has 
not  been  delivered  but  remains  with  the  vendor.  The  con- 
tract has  not  been  so  far  executed  that  either  party  would 
be  injured  by  its  rescission,  except  probably  Sandusky  or 
his  creditors  would  lose  the  benefit  of  a  good  sale.  Yet  in 
these  piping  times  of  prosperity  the  land  should  be  increas- 
ing, and  not  decreasing,  in  value.  Specific  performance  of 
a  contract  to  sell  land  will  not  be  decreed  in  favor  of  the 
vendor  unless  his  ability  to  make  a  title  be  unquestionable. 
Griffin^ s  ExW  v.  Cunnhigham,  19  Grat.  571.  "A  defendant 
in  proceedings  for  specific  performance  shall  not  be  com- 
pelled to  accept  a  title  in  the  least  degree  doubtful.  It  is 
not  necessary  that  he  should  satisfy  the  court  that  the 
title  is  defective,  so  that  he  ought  to  prevail  at  law.  It  is 
enough  if  it  appears  to  be  subject  to  adverse  claims  which 
are  of  such  a  nature  as  may  reasonably  be  expected  to  ex- 
p<»se  the  purchase  to  controversy  to  maintain  his  title  or 
rights  incident  to  it.  He  ought  not  to  be  subjected,  against 
his  agreement  or  consent,  to  the  necessity  of  litigation  to 
remove  even  that  which  is  only  a  doui  on  his  title.'  JeJ- 
fries  V.  Jefrips.  117  Mass.  184;  Butts  v.  Andrews,  136 
Mass  221',  Commissiojiersv,  Armstrong,  45  N.  Y.  234;  Cun- 
ningham v.  Blake,  121  Mass.  333  In  the  case  of  Chris- 
tian  v.  Cabell,  22  Grat.  82,  it  was  held:  ''  (1)  In  the  contract 
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for  the  purchase  of  a  fee-simple  estate,  if  no  incumbrance 
is  communicated  to  the  purchaser,  ♦  *  ♦  he  must  sup- 
pose himself  to  purchase  an  unincumbered  estate.  (2)  The 
objection  which  a  purchaser  may  make  is  not  entirely  con- 
fined to  a  doubtful  title.  It  applies  to  incumbrances  of 
every  description  which  may  in  any  manner  embarrass  the 
purchaser  in  the  full  and  quiet  enjoyment  of  his  purchase. 
*  *  •  (4)  In  some  instances  the  court  will  decree  specific 
performamce  if  the  vendor  is  prepared  to  comply  with  his 
covenants  at  the  hearing,  and.  the  court  will  afford  him  a 
reasonable  time  to  remove  incumbrances  and  perfect  his 
title.  But  this  is  a  matter  of  favor  to  the  vendor,  only  to 
be  granted  in  cases  which  admit  of  such  relief  without  prej- 
udice to  the  rights  of  the  vendee,  (o)  The  court  will  not 
givt*  time  to  the  vendor  when  the  defect  to  be  remedied  was 
known  to  the  vendor  or  his  attorney  at  the  time  of  the  con- 
tract, and  was  concealed  from  the  purchaser.  (6)  Especial- 
ly will  such  indulgence  be  denied  to  the  vendor  when,  be- 
sides a  failure  to  disclose  the  existence  of  incumbrances,  an 
account  is  necessary  to  ascertain  the  state  of  the  title,  and 
the  extent,  nature,  and  amount  of  such  incumbrances." 
In  his  opinion,  on  page  103,  Judge  Staples  says:  "In  Dalby 
V.  Pullen,  3  Sim.  29,  a  defect  in  the  title,  though  known  to 
the  vendor's  solicitor,  was  not  communicated  to  the  pur- 
chaser. The  vice  chancellor  said  that  the  parties,  by  such 
conduct,  had  precluded  themselves  from  the  benefit  of  the 
rule  which  prevails  in  the  court  as  to  the  time  allowed  to 
vendors  to  remove  objections  to  title.  And  accordingly  a 
motion  by  the  purchaser  to  be  discharged  from  the  pur- 
chase was  granted,  though  the  vendors  had  removed  the  de- 
fect before  the  motion  was  made.  See,  also,  Lechmere  v. 
Braiser,  2  Jac.  &  W.  287;  Fildes  v.  Hooker,  3  Madd.  193; 
Sugd.  Vend.  350.  ♦  ♦  •  i  have  seen  no  cause  in  which 
it  has  been  held  that  a  purchaser  has  been  required  to  await 
the  institution  of  a  suit  and  the  settlement  of  contested 
accounts  between  third  persons,  to  afford  the  vendor  an 
opportunity  of  removing  incumbrances  and  perfecting  his 
title."     Alvarez  v.  Prannan,  7  Cal.  303. 

Siindusky  not  only  concealed  the  existence  of  the 
various  liens  against  the  property,  but  stated  that  the  orig- 
inal Coplin  trust  was  the  only  existing  lien,  which  was  con- 
trolled by  himself.    The  plaintiff,  as  he  says,  is  an  old  man, 
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— upward  of  sixty  years  of  age, — and  seeking  to  buy  a  home 
for  himself  and  family,  free  from  incumbrances,  and  not  a 
lawsuit.  He  was  at  a  time  of  life  when  he  wanted  ease, 
and  not  trouble,  and  especially  the  trouble  of  others,  and 
did  not  want  his  estate  wasted  in  litigation,  even  though  it 
should  prove  successful  in  the  end.  The  court  took  no  ac- 
count to  ascertain  what  liens  would  be  first  in  priority,  and 
entitled  to  payment  out  of  the  purchase  mo'uey,  but  left 
this  matter  to  the  trustee,  Faris,  after  the  payment  of  the 
Coplin  trust  lien;  directing  the  residue  of  the  purchase 
money  paid  to  him.  Thus,  the  plaintiff  is  left  entirely  to 
the  mercy  of  the  trustee,  and  may  be  compelled  to  sue  to 
enforce  a  proper  application  of  such  purchase  money,  or 
to  be  compelled  to  defend  his  title  against  judgment-lien 
creditors,  or  his  land  might  eventually  be  forced  to  sale  by 
such  creditors  holding  liens  prior  to  his  deed,  although 
they  might  not  gain  anything  by  it,  except  to  put  him  to 
the  cost  of  defense,  which,  together  with  his  lawyer's  fees, 
and  the  expense  of  printing  briefs,  might  end  in  devouring 
the  estate,  and  leave  him  penniless  in  his  declining  years. 
Under  such  circumstances  a  vendee  should  not  be  com- 
pelled to  take  a  title  that  he  may  be  forced  to  defend,  and 
run  the  risk  of  losing  by  oversight,  mistakes,  or  failure 
of  justice,  or  counsel's  reasonable  charges  for  services  ren- 
dered. It  matters  not  that  the  title  is  such  that  a  lawyer  or 
a  purchaser  might  be  willing  to  accept  it  and  assume  the 
risk  of  litigation.  This  is  not  what  the  plaintiff  bargained 
for,  but  he  agreed  to  pay  good  money,  and  expected  a  good 
title  in  return.  The  concealment  and  misrepresentation  of 
the  defendant,  coupled  with  the  present  clouded  uncertain- 
ty of  the  title,  justify  the  equitable  rescission  of  the  con- 
tract. That  the  defendant  loses  a  good  bargain  is  his  own 
fault,  in  not  having  been  open  with  the  plaintiff  at  the  time 
of  his  purchase.  The  excuse  that,  if  he  had  been,  he  would 
have  lost  the  sale,  does  not  justify  his  concealment,  but 
calls  for  rescission.  The  decree  complained  of  is  reversed, 
and  this  cause  is  remanded  to  the  circuit  court,  with  di- 
rection to  rescind  the  contract  of  sale,  and  place  the  parties 
in  statu  quo  as  near  as  may  be;  and  to  be  otherwise  dis- 
posed of  according  to  the  rules  and  principles  of  equity. 

Reversed, 
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46     5gfi  Taylor  et  al  v.  Maynor  et  al. 

Submitted  January  27,  1899— Decided  April  22,  1899. 

Officers  and  Elections— ^rrV  of  Error— Dismissal— Failure  to 
Prosecute. 
When  the  matter  in  controversy  is  the  possession  of  an  ofiQce, 
and  the  plaintiff  in  error  fails  to  file  a  brief  or  prosecute  his 
writ  of  error  until  after  the  expiration  of  the  term  of  the  office  in 
question,  the  writ  of  error  will  be  dismissed;  at  the  costs  of 
plaintiff  in  error,     (p.  589.) 

Error  to  Circuit  Court,  Fayette  County. 

Certiorari  by  Mark  D.  Taylor  and  others  against  D.  L. 
Maynor  and  others.  Judgement  for  plaintiffs,  and  defend- 
ants bring  error. 

Dismissed, 

C.  W.  Dillon  and  A,  P.  Farley,  for  plaintiffs  in  error. 
J.  H.  McGiNNis,  for  defendants  in  error. 

McWhorter,  Judge: 

On  the  24th  day  of  May,  1895,  the  town  of  Mt.  Hope, 
in  Fayette  County,  was,  by  the  circuit  court  of  said  coun- 
ty, duly  incorporated.  On  the  15th  day  of  December,  1896, 
at  a  meeting  of  the  council  of  said  town,  George  Rogers,  0. 
F.  Maynor,  and  Frank  Bnimagen  were  appointed  commis- 
sioners to  superintend  and  hold  the  election  for  municipal 
oflleers  to  be  elected  on  the  first  Thursday  in  January,  1897, 
which  election  was  held  on  the  7th  day  of  January,  1897, 
under  section  17,  chapter  47,  Code.  On  the  fifth  day  after 
such  election,  Sunday  excluded,  D.  L.  Maynor,  mayor,  A. 
P.  Bailey,  recorder,  and  F.  M.  Bailey,  E.  N.  Smith,  Otis 
Warden,  Enoch  Smith,  and  John  Gwinn,  councilmen,  met 
as  a  canvassing  board  to  ascertain  the  result  of  the  elec- 
tion, "the  business  of  election  was  taken  up,  and  the  returns 
failed  to  show  who  was  voted  for  in  said  certificate.  No 
election  declared."  At  another  meeting  of  the  council,  held 
at  the  mayor's  office  January  18,  1897,  by  order  of  the 
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mayor,  to  ascertain  the  result  of  said  election,  the  same  of- 
ficers were  present  as  before,  the  proceedings  show  that  the 
poll  books  returned  by  the  recorder  were  examined  by  the 
council,  and  they  refused  to  confirm  said  election.  The 
mayor  and  recorder  and  councilmen,  so  acting  as  a  can- 
vassiDg  board  to  ascertain  the  result  of  the  election,  were 
candidates  for  re-election  at  said  election  to  the  several  of- 
fices they  were  then  occupying.  Mark  D.  Taylor,  Elbert 
Smith,  W.  H.  Sampson,  Enoch  Smith,  P.  M.  Snyder,  T.  0. 
Combs,  and  Owen  Davis,  candidates  for  the  offices  of  mayor, 
recorder,  and  councilmen  against  the  said  Maynor,  in  said 
election,  filed  their  petition  in  the  circuit  court  of  said 
Payette  County,  praying  for  a  writ  of  certiorari  to  remove 
said  case  from  the  mayor  and  council  of  said  town  into 
said  circuit  court,  which  writ  was  awarded  and  duly  served. 
The  said  mayor,  recorder,  and  counoilmen  answered  said 
petition,  and  brought  into  court  their  recorde,  and  the  poll 
books  and  tally  sheets,  and  the  court  heard  the  case,  and 
ascertained  that  the  petitioners  were  duly  and  legally  elect- 
ed to  the  various  offices  to  which  they  had  been  candidates 
in  said  election,  and  entitled  to  qualify  as  such  officers, 
and  enter  upon  the  discharge  of  their  respective  duties. 
The  defendants  moved  to  set  aside  its  findings  and  judg- 
ment in  the  case  because  the  same  was  contrary  to  the 
law  and  the  evidence,  and  grant  them  a  new  trial,  which 
motion  the  court  overruled,  and  gave  judgment  for  costs 
against  defendants.  The  defendants  tendered  two  several 
bills  of  exception,  which  were  signed,  sealed,  and  saved  to 
them.  The  defendants  applied  for  and  obtained  a  writ  of 
error  and  supersedeas.  Under  chapter  47  of  the  Code,  the 
term  of  office  under  said  election  was  one  year  from  the 
1st  day  of  February,  1897.  The  appellants  filed  no  brief, 
and  failed  to  prosecute  their  writ,  until  after  the  term  for 
which  the  petitioners  were  elected  had  expired,  and  there 
can  be  no  issue  between  the  parties  except  the  costs,  and, 
there  being  nothing  to  decide,  the  writ  of  error  will  be  dis- 
missed, at  the  costs  of  appellan tB. 

Dismissed. 
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United  States  Blowpipe  Co.  v,  Spencer  et  aL 

Submitted  January  16,  1899— Decided  April  22,  1899. 

Judgment — Service  of  Process —  Writ  of  Error— Appeal, 

A  judgment  or  decree  of  this  Court  upon  a  writ  of  error  or  ap- 
peal is  conclusive,  as  to  all  matters  involved  in  it,  upon  all  par- 
ties served  with  process  in  it,  even  thoug-h  the  service  of  process 
to  answer  in  the  court  below  were  voidable,     (p.  591.) 

Process — Power  of  Courts. 

A  court  has  inherent  power,  in  addition  to  powers  specifically 
g"iven  by  statute,  to  award  further  process  to  bring  parties  before 
it  to  answer  its  judgment,     (p.  594). 

Action —  When  Actions  Begin — Summons — Mechanic's  Lien. 

An  action  at  law  or  suit  in  equity  dates  from  the  date  of  the  sum- 
mons, not  from  its  service;  and  therefore  a  suit  to  enforce  a  me- 
chanic's lien,  in  which  the  summons  issued,  but  was  not  served, 
within  six  months  from  recordation  of  the  lien,  is  not  barred  by 
that  limitation,     (p.  593). 

Deed — Description . 

A  deed,  for  a  description  of  the  land,  may  refer  to  another  deed 
or  map,  and  the  deed  or  map  is  considered  as  incorporated  in  the 
deed  itself  for  description  of  the  land.     (p.  590). 

Process — Service  of  Process — Corporations — Attorney, 

Service  of  process  upon  the  president  of  a  defendant  corpora- 
tion, who  is  attorney  for  the  plaintiff  in  the  suit,  is  not  void,  but 
voidable  upon  proper  exception  thereto,     (p.  593.) 


Appeal  from  Circuit  Court,  Mason  County. 

Suit  by  the  United  States  Blowpipe  Company  ag-ainst  J. 
S.  Spencer  and  others.  Decree  for  Defendants,  and  plain- 
tiff appeals. 

Reversed, 

Rankin  Wiley,  Jr.,  for  appellant. 

C.  E.  Hogg,  J.  S.  Spencer,  W.  R.  Gunn,  James  B.  Men- 
ager,  George  Price,  and  W.  Mollohan,  for  appellees. 
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Brannon,  Judge: 

A     former     decision    of    this     Court     in    this    case 

• 

will  be  found  in  40  W.  Va.  698,  (21  S.  E.  769), 
where  full  facts  will  be  found.  I  refer  to  Judge 
English's  opinion,  also,  as  fully  stating  the  facts. 
After  the  case  went  back  to  the  circuit  counrt  from 
this  Court,  the  Point  Pleasant  Furniture  Company  made 
the  objection  that  in  fact  the  demurrer  passed  upon  by 
this  Court,  which  the  circuit  court  record  recited  as  having 
been  joined  in  by  said  furniture  company,  was  not  its  de- 
murrer, and  that  it  had  been,  by  mistake  or  wrong,  filed 
in  its  name.  It  also  pleaded  that  it  never  had  been  served 
with  process,  claiming  that  service  upon  Wiley  as  its  attor- 
ney was  void,  because  Wiley  was  also  attorney  for  the 
Blowpipe  Company,  an  adversary  to  its  interests.  The  Court 
corrected  the  record  by  striking  the  demurrer  out  as  to  said 
furniture  company,  and  held  the  service  of  the  summofne 
upon  it  as  void.  By  striking  out  said  demurrer,  it  reopened 
for  litigation  the  questions  settled  by  this  Court  upon  the 
demurrer  in  its  former  decision,  and,  by  holding  the  service 
of  process  upon  the  furniture  company  void,  it  left  the  pro- 
cess unserved  as  to  the  furniture  company; an d^ on  the  the- 
ory that  a  suit  is  not  commenced  until  service  of  process, 
more  than  six  months  had  elapsed  since  the  filing  of  the 
mechanic's  lien  before  suit  brought,  and  thus  relief  to  the 
plaintiff  was  barred.  It  wholly  dismissed  the  bill,  and  the 
plaintiff,  the  Blowpipe  Company,  and  the  Carving-machine 
Company  appealed. 

I  hold  that  this  action  of  the  circuit  court  in  striking 
out  the  demurrer  and  service  of  process  upon  the  furniture 
company  is  erroneous, — clearly  so;  for  the  circuit  court 
record  asserted  that  the  furniture  company  joined  others 
in  a  demurrer,  and,  though  that  demurrer  was  not  signed 
by  it,  the  court  held  it  a  demurrer  on  the  first  hearing, 
and,  though  the  opinion  of  this  Court  does  not,  in  referring 
to  that  demurrer,  include  the  furniture  company  expressly 
as  a  demurrant,  it  does  not  expressly  exempt  it  from  re- 
sponsibility for  that  demurrer;  and  hence  we  must  say  that, 
when  this  Court  passed  upon  the  record  of  the  circuit  court, 
it,  in  law,  should  be  held  as  acting  upon  the  demurrer,  Ifcn 
legal  contemplation,  as  if  the  furniture  company  were 
a  party  thereto,  thus  binding    that    company    to    every- 
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thing  that  was  decided  by  this  court  on  the  former  ap- 
peal. Now,  on  general  principles,  a  decree  of  a  circuit  court 
or  of  this  Court  is  res  judicata  upon  all  questioois  of  law 
and  fact  comprehended  in  the  record  of  the  decision.  They 
cannot  be  litigated  over  again.  McCoy  v.  McCoy^  29  W. 
Va.794(2  S.E.809).  When  this  Court  has  decided  a  case,  and 
the  principles  of  law  arising  therein,  it  is  not  open  to  any 
bill  of  review,  but  is  a  finality.  Henry  v,  Davisy  13  W.  Va. 
230.  And  a  decision  of  this  Court  binds  every  party,  appel- 
lant or  appellee,  as  to  whatever  is  decided  by  it,  whether 
served  with  process  in  the  appeal  or  not.  It  seems  hard  fo 
bind  a  party  to  an  adjudication  in  this  Court  where  he  was 
not  served  with  process,  but  Newjnan  v.  Mollohan^  10  W. 
Va.  488,  goes  that  far.  This  has  been  fiince  approved  in 
this  Court.  Renick  v.  Ludington^  20  W.  Va.  537,  and  Fer- 
guson v.  Millender,  32  W.  Va.  32,  (9  S.  E.  38.)  But  in  this 
case  the  furniture  company,  by  an  attorney  of  indisputable 
authority,  accepted  service  of  process  in  the  former  appeal, 
appeared  in  this  Court,  argued  the  case,  asked  for  and  ob- 
tained a  rehearing  of  the  former  decision,  made  no  objec- 
tion to  service  of  process  prior  to  the  circuit  court  decree, 
said  nothing  against  its  demurrer,  but  claimed  the  benefit 
of  it  here;  and  now  to  allow  it  to  ignore  all  this  action, 
and  frustrate  the  former  decision  of  this  Court  upon  the 
matters  before  it,  would  seem  to  me  to  be  "marching  up 
the  hill  only  to  march  down  again,"  and  yield  everything  to 
technicality,  and  take  from  the  creditors  of  the  furniture 
company  the  fixed  interest  which  they  have  under  the  for- 
mer solemn  decision  of  this  Court.  This  we  cannot  allow 
it  to  do.  It  cannot  reopen  the  questions  put  to  rest  by  the 
former  decision.  This  Court  decided  the  principles  of  the 
case  upon  that  demurrer  and  service  of  process.  It  decided 
that  the  blowpipe  company  had  a  valid  mechanic's  lien  upon 
the  property  of  the  furniture  company,  and  that  its  suit  had 
been  brought  within  the  six  months,  and  we  hold  those 
questions  as  finally  adjudicated,  as  between  the  blowpipe 
company  and  the  furniture  company, — ^beyond  recall.  This 
Court,  after  deciding  the  bill  good  and  brought  in  time, 
and  the  mechanic's  lien  good,  by  overruling  the  demurrer 
did  not  send  the  case  back  to  be  dismissed  on  any  idea  that 
process  was  void,  and  the  demurrer  and  appearance  null, 
but  to  be  further  proceeded  with  on  the  basis  that  it  waa 
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a  suit  in  time,  and  on  appearance  to  it,  and  on  a  valid  me^ 
chanic's  lien.  The  circuit  court  could  not  go  behind  all  this 
action  of  this  Court.  And  just  here  I  want  to  say  that  I 
do  not  claim  that  service  of  process  on,  or  appearance  by, 
a  person  who  is  attorney  in  adverse  interest  to  the  defend- 
ant, is  good;  I  do  not  claim  this,  but  I  think  such  service 
and  appearance  not  absolutely  void,  but  voidable  on  motion 
in  time;  and,  whether  I  am  right  as  to  this  or  not,  I  am 
firmer  yet  in  the  opinion  that,  as  no  objection  was  made  on 
that  ground  on  the  former  appeal,  such  service  and  appear- 
ance can  be  now  treated  as  neither  void  nor  voidable. 

The  point  is  made  that  this  suit  was  barred  because 
not  brought  within  six  months,  on  the  theory  that  service 
was  not  within  that  time.  I  doubt  the  correctness  of  Stone 
V.  Tyrecy  30  W.  Va.  687,  (5  S.  E.  878),  in  its  holding  that 
lis  pendens  dates  from  the  service  of  subpoena  only.  In 
an  action  at  law  the  suit  dates  from  the  writ  issued.  New- 
man V,  Chapman^  2  Band.  (Va.)  93.  Authorities  there 
shown  date  it,  in  a  chancery  suit,  from  service.  This  ruling 
is  based  on  the  English  chancery  practice,  from  the  fact 
that  never  till  bill  filed  did  writ  issue,  and  the  mere  filing  of 
a  bill  before  writ  was  no  suit;  but  now  our  Code  (chapter 
124,  section  5  )says  that  "process  to  commen-ce  a  suit  shall 
be  a  writ;"  applying  to  both  chancery  and  actions  at  law. 
A  suit  exists  at  its  date.  Lambert  v.  Manufacturing  Co.^ 
42  W.  Va.  813,  (26  S.  E.  431.)  And  I  must  assert  that,  upon 
a  review  of  authorities,  the  issuance  of  the  writ,  generally 
speaking,  is  the  beginning  of  the  suit,  if  no  statute  controls. 
Jackson  V.  Hull,  21  W.  Va.  601.  There  should  be  no  differ- 
ence, under  our  statute,  between  law  and  chancery,  as  to 
.  this.  I  refer  to  Judge  English's  opinion  as  a  fair  discus- 
sion on  this  subject.  I  only  advert  to  it  here  because  it 
arises  in  the  case,  and  is  a  matter  of  great  interest  in  prac- 
tice; but  really  I  need  not  discuss  it,  because  it  lies  behind 
our  former  decision.  That  settled  that  the  suit  was  in 
time.  I  can  by  no  means  agree  with  Judge  Engush  or 
the  circuit  court  in  dismissing  the  suit  outright.  Let  us 
suppose  that  the  court  had  properly  struck  out  the  service 
of  process  on  the  furniture  company  on  its  demurrer.  What 
then?  Should  it  have  dismissed  the  case?  It  could  not  on 
the  idea  that  the  writ  was  not  issued  within  six  months, 
for  it  was.    It  must  then  dismiss  the  suit  on  some  theory 
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that  there  has  been  a  hiatus  in  the  proceedings,  or,  rather, 
as  Judge  English  would  say,  on  the  theory  that  there  could 
be  no  further  process,  because  the  statute  only  provided  for 
alias  process  in  cases  where  the  original  is  not  returned 
executed,  whereas  in  this  case  it  was  returned  ex- 
ecuted. It  seems  very  strange  to  me  that  in  one 
breath  it  is  eaid  that  the  service  is  void,  and  in  the  iiext 
that  still  no  alias  can  issue.  Why,  if  the  return  be  void  and 
empty,  does  it  not  leave  the  process  without  return?  And, 
if  without  return,  Code,  chapter  124,  section  3,  says  that  an 
alias  may  issue.  The  service  is  null,  and  yet  it  has  the  same 
effect  as  the  valid  service  has  to  prevent  alias  summons. 
This  cannot  be.  If  that  service  were  held  void,  it  should 
be  treated  as  no  service,  and  further  process  awarded  in 
court,  or  the  case  sent  to  rules,  in  order  that  it  might  issue, 
instead  of  dismissing  the  bill  and  destroying  the  rights  of 
the  plaintiff  therein.  I  do  not  care  whether  that  section  of 
the  code  applies  or  not,  but  it  does  on  the  theory  of  the 
nullity  of  the  return;  and  I  assert  that,  outside  of  any 
statute,  a  court  has,  under  its  common-law  powers,  the  right 
to  take  any  steps  by  further  process  to  bring  the  parties 
before  it.  The  statute  is  not  the  full  measure  of  the  power. 
Its  provisions  are  simply  cumulative  to  its  commom-law 
powers.  It  was  entirely  erroneous  to  dismiss  the  bill,  even 
if  the  court  hadi  had  the  power  to  strike  out  the  return  and 
demurrer,  as  in  that  case  it  should  have  remanded  the  bill 
to  rules,  to  have  further  process  served  upon  the  furniture 
company. 

ON   REHEARING. 

Re-argument  has  not  changed  my  opinion.  I  should 
have  more  plainly  said  in  the  above  opinion  that  the  furni- 
ture company  is  not  only  precluded  from  raising  the  ques- 
tion of  the  validity  of  the  lien  of  the  blowpipe  company  by 
the  sheer  force  of  our  former  decision,  taken  alone,  per  se 
but  it  cannot  now  say  there  was  no  demurrer  or  appear- 
ance, for  by  appearing  in  the  former  appeal  and  relying  upon 
that  demurrer,  ft  ratified  and  confirmed  that  demurrer  aa 
though  filed  by  the  proper  attorney.  It  sought  the  benefit 
of  that  demurrer  on  the  former  appeal,  and  never,  until 
defeated,  did  it  repudiate  that  demurrer.  It  will  not  do  to 
ask  us  now  how  the  furniture  company  could  have  taken 
advantage  of  said  demurrer — not  being  its  demurrer — on 
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the  former  appeal.  If  available  at  all,  there  wa4s  some  pro- 
cess, under  the  head  of  showing  want  of  jurisdiction  of  the 
person  in  the  lower  court,  or  in  some  way;  but  no  such  ob* 
jection  was  made,  and  the  furniture  company  went  on  in 
this  Court  just  as  if  it  had  no  objection  whatever  to  the  de* 
murrer.  Most  of  the  caseis  cited  to  show  that  service  on  the 
president  of  the  furniture  company  is  bad,  because  he  is 
one  of  the  attorneys  of  the  blowpipe  company,  are  cases 
^here  the  plaintiff  himself  waiS  the  one  served  as  the  of- 
ficer of  the  defendant  company,  whereas  in  this  case  he  was 
only  attorney.  The  case  of  George  v.  Ginning  Co.  (S.  C), 
(24  S.  E.  41)  is  a  case,  where  the  attorney  in  fact  of  the 
plaintiff  to  prosecute  the  suit  was  the  officer  of  the  defend- 
the  company  served  with  process,  and  service  on  him  wae 
held  bad;  but  note  that  the  defendant,  even  before  judg- 
ment, moved,  for  that  cause,  to  quash  the  service,  and, 
being  refused,  carried  the  case,  on  that  very  point,  to  the 
supreme  court.  Here  such  is  not  the  case.  The  point  was 
not  sought  to  be  used  until  after  the  decision  of  the  former 
appeal.  The  former  decision  is  final,  and  binding  to  estab- 
lish the  lien  of  the  United  States  Blowpipe  Company.  It 
is  not,  however,  final  as  to  the  claims  of  the  Moore  Carving 
Company,  as  they  have  not  yet  been  passed  on  by  the  dt- 
cuit  court.  Of  course,  the  former  decision  has  no  effect  as 
to  the  Page  Belting  Company,  the  Fairbanks  Company, 
Mayer  &  Lowenstein,  and  the  American  Drier  Company,  as 
they  were  not  parties  till  afterwards.  The  decree  ie  re- 
versed, and  the  case  remanded  for  further  proper  proceed- 
ings, recognizing  the  lien  of  the  blowpipe  company,  and  en- 
forcing it,  and  the  lawful  rights  of  other  parties  appearing 
entitled,  against  the  fund  in  the  hands  of  the  receiver. 

English,  Judge,  dissenting. 

I  cannot  concur  in  the  opinion  of  the  Court  handed 
down  in  this  case  by  Judge  Brannon,  for  the  following 
reasons : 

This  was  a  bill  filed  by  the  United  States  Blowpipe 
Company  in  the  circuit  court  of  Mason  County  against  J. 
S.  Spencer  and  others,  having  for  its  object  the  enforce- 
ment of  an  alleged  mechanic's  lien.  The  bill  was  demurred 
to  in  said  circuit  court,  the  demurrer  sustained,  and  an 
amended  bill  filed,  which  was  also  demurred  to,  and  the  de- 
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murrer  sustained;  and  the  plaintiff,  declining  to  amend,  ob- 
tained an  appeal  to  this  Court,  which  was  decided,  and  the 
opinion  handed  down,  on  the  17th  of  April,  1895,,  in  which, 
for  reasons  stated  by  Holt,  President,  in  the  opinion 
aforesaid  reported  in  40  W.  Va.  698,  (21  S.  E.  769),  the  de- 
cree complained  of  was  reversed  and  remanded,  a  rehear- 
ing granted,  and  the  same  conclusion  reached.  On  the  2l8t 
day  of  May,  1895,  the  cause  was  again  heard  upon  the  man- 
date from  this  Court,  and  upon  the  papers  theretofore 
read  therein,  and  a  rule  was  awarded  against  all  of  the  de- 
fendants requiring  them  to  answer  the  bill  within  thirty 
days.  On  the  3d  day  of  September,  1895,  the  defendants 
James  P.  Hayes  and  J.  P.  R.  B.  Smith,  trustees,  tendered 
their  respective  answers,  which  were  ordered  to  be  filed, 
and  the  plaintiff  replied  generally  thereto.  On  the  11th  day 
of  February,  1896,  several  affidavits  were  presented  and 
filed  in  support  of  a  motion  to  correct  an  interlocutory  de- 
cree entered  in  the  case  on  the  19th  day  of  September,  1893, 
so  far  as  the  same  showed  an  appearance  by  demurrer  by 
the  defendant  the  Point  Pleasant  Furniture  Company  to 
to  bill  filed  by  plaintiff  in  this  cause;  and  the  court  he&ng 
satisfied  that  said  decree  wafi  inadvertently  entered,  so 
far  as  the  same  recited  that  the  Point  Pleasant  Furniture 
Company  appeared  by  its  attorneys  and  tendered  and  filed 
with  the  other  defendants  therein  named  its  joint  demurrer 
to  plaintiff's  bill  of  complaint,  said  decree  was  corrected 
by  striking  therefrom  the  name  of  the  Point  Pleasant 
Furniture  Company,  and,  the  court  being  satisfied  from  the 
afiidavits  filed  that  the  said  furniture  company  had  in  no 
manner  appeared  in  this  suit  for  any  purpose,  the  said  bill, 
as  to  it,  wa-s  taken  for  confessed,  which  order  was  objected 
to  by  the  plaintiff.  The  Moore  Carving-Machine  Company, 
the  Page  Belting  Company,  the  Fairbanks  Company,  Mayer 
&  Lowenstein,  and  the  American  Drier  Company,  all  cred- 
itors of  the  Point  Pleasant  Furniture  Company,  filed  their 
petitions  asking  to  be  made  parties  defendant  to  this  suit, 
and  they  were  accordingly  made  such  defendants.  The 
furniture  company  filed  its  special  plea  in  writing  claiming 
that  it  never  had  been  served  with  process  commencing 
this  suit;  that  the  process  was  served  upon  the  attorney 
for  the  plaintiff,  who  at  the  same  time  was  president  of 
said  furniture  company,  which  company  at  that  titne  had 
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an  attorney  of  record  duly  appointed  by  it  to  accept  ser- 
vice of  process,  upon  whom  process  could  have  been  served 
at  the  time  of  the  institutio-n  of  this  suit,  and  at  the  time 
of  the  service  of  the  summons  upon  the  attorney  for  the 
plaintiff,  who  was  president  of  said  company, — and  claim- 
ing that  service  of  process  upon  said  attorney  for  the  plain- 
tiff was  illegal  and  void,  and  that  said  service  and  return 
should  be  quashed.  The  Page  Belting  Company,  the  Amer- 
ican Drier  Company,  the  Fairbanks  Company,  and  Mayer 
&  Lowenstein,  creditors  of  said  furniture  company,  holding 
liens  on  the  money  in  controversy,  filed  separate  pleas, 
in  writing,  to  the  same  effect.  On  September  22,  1896,  the 
plaintiff's  attorneys  tendered  an  answer  for  the  defend- 
ant company,  to  the  filing  of  which  the  American  Drier 
Company,  the  Fairbanks  Company,  the  Page  Belting  Com- 
pany, and  Mayer  &  Lowenstein  objected  and  excepted.  On 
February  16,  1897,  John  E.  Beller,  under  the  direction  of 
one  of  the  plaintiff's  attorneys,  tendered  another  answer 
for  the  furniture  company,  which  answer  so  tendered  was 
substantially  the  same  as  the  one  tendered  by  plaintiff's 
attorneys  and  rejected  by  the  court,  which  answer  was  ob- 
jected to  by  the  same  parties  for  the  reasons  assigned  in 
the  exception  to  the  former  answer  tendiered  as  aforesaid. 
The  plaintiff  took  depositions  in  support  of  its  claim,  and 
on  the  16th  of  February,  1897,  a  decree  was  rendered  in 
the  cause  dismissing  the  plaintiff's  bill,  with  costs,  and 
the  plaintiff  obtained  this  appeal. 

The  first  error  assigned  and  relied  on  by  the  appellant 
is  claimed  to  have  been  in  permitting  the  affidavits  to  be 
filed,  and  in  allowing  the  furniture  company  to  wthdraw 
its  demurrer  after  it  had  been  passed  upon  by  the  Supreme 
Court  of  xVppeals.  In  considering  the  question  raised  by 
this  assignment  of  error,  it  is  material  to  inquire  whether 
the  furniture,  company  did  file  its  demurrer  to  the  plain- 
tiff's bill.  Said  company  certainly  did  not  join  in 
the  demurrer  to  the  original  bill,  for,  by  refer- 
ence to  said  demurrer,  it  is  perceived  that  said 
furniture  company  neither  signed  said  demurrer  by 
counsel,  nor  is  its  name  mentioned  in  any  portion  of 
the  demurrer.  In  the  demurrer  to  the  amended  bill,  how- 
ever, the  name  of  said  furniture  company  is  mentioned  in 
the  body  of  the  demurrer,  but  its  name  is  not  signed  to  it. 
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by  counsel  or  otherwise.  The  decree  of  December  19,  1893, 
contains  this  language:  "This  day  came  again  the  plaintiff, 
by  its  attorneys,  and  the  defendants,  Buss  Machine  Works, 
Lane  &  Bodley  Company,  the  Laidlaw  &  Dunn  Company, 
James  P.  Hayes,  J.  8.  Spencer,  Point  Pleasant  Furniture 
Company,  and  J.  P.  R.  B.  Smith,  trustee,  by  their  attor- 
neys; and  thereupon  said  defendants  tendered  and  filed 
their  joint  and  several  demurrers  to  the  plaintiff's  amended 
bill,"  etc.  This  demurrer  appears  a«  part  of  the  record  in 
this  cause,  and  does  not  appear  to  have  been  signed  by  the 
Point  Pleasant  Furniture  Company  or  J.  P.  R.  B.  Smith, 
by  counsel,  while  it  does  appear  to  have  been  signed  by 
the  other  parties  named  therein  by  their  counsel.  The 
question  whether  the  furniture  company  joined  in  said  de- 
murrer is  rendered  material  by  the  fact  that  the  president 
of  said  company,  as  counsel  for  the  appellant,  injstituted 
this  suit,  and  had  process  in  the  same  served  upon  himself, 
as  president  of  said  com])any.  This  question  was  brought 
to  the  attention  of  the  court  by  pleas  filed  by  said  furniture 
comi)any,  the  Buss  Machine  Works,  the  Page  Belting  Com- 
pany, and  the  Fairbanks  Company,  all  of  which  j^leas  aver 
that  the  process  in  this  case,  as  to  said  furniture  company, 
was  served  upon  Rankin  Wiley,  Jr.,  its  president,  who  at 
the  same  time  was  the  attorney  for  the  plaintiff,  which  in- 
stituted this  suit.  The  action  of  the  circuit  court  in  sus- 
taining this  plea,  and  holding  that  the  service  of  the  pro- 
cess commencing  this  suit  upon  Rankin  Wiley,  Jr.,  presi- 
dent, etc.,  one  of  the  attorneys  for  the  plaintiff,  was  void 
and  of  no  effect,  was  made  the  ground  of  the  second  assign- 
ment of  error  relied  on  by  the  appellant. 

Now,  as  to  the  first  assignment  of  error,  when  we  look 
to  the  record  it  is  at  once  apparent  that  the  demurrer  to 
the  amended  bill  was  not  signed  by  the  Point  Pleasant 
Furniture  Company,  either  by  counsel  or  by  its  president. 
The  company  appears  to  have  been  a  corporation,  and  for 
that  reason  could  not  have  appeared  and  demurred  in  per- 
son, and  must  have  appeared  by  counsel,  or  its  president, 
if  the  plea  had  been  to  the  jurisdiction.  So,  in  the  case  of 
Quarrierv.  Insurance  Co, ,  10  W.  Va.  518,  Green,  Presi- 
dent, delivering  the  opinion  of  the  court,  says:  '*The  first 
question  to  be  decided  is,  did  the  court  err  in  rejecting 
the  plea  to  the  jurisdiction?     The  first  objection  to  this 
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plea  urged  is  that  the  defendant  should  have  appeared  by 
attorney."  In  support  of  which  he  cites  1  Chit.  PL  (7th 
Eng.  16th  Am.  Ed.)  577,  588,  who  says,  "A  plea  by  a  corpo- 
ration aggregate,  which  is  incapable  of  personal  appear- 
ance, must  purport  to  be  by  attorney;"  also,  Osborn  v. 
Bank,  9  Wheat.  829,  830,  in  which  Chief  Justice  Marshall 
says,  "It  is  admitted  that  a  corporation  can  only  appear  by 
attorney,"  and,  again,  "A  corporation,  it  is  true,  can  appear 
only  by  attorney,  while  a  natural  person  may  appear  for 
himself."  Judge  Green  in  his  opinion,  further  says:  "If, 
then,  a  plea  to  the  jurisdiction  cannot  be  by  attorney,  and 
a  corporation  cannot  appear  but  by  attorney,  the  conse- 
quence would  be  that  a  corporation  could  not  plead  at  all 
to  the  jurisdiction, — ^a  result  contrary  to  our  sense  of  com- 
mon justice.  The  solution  of  this  difficulty  i«  that  while 
it  is  necessarily  true  that  a  corporation  aggregate  cannot 
appear  in  any  case  in  propria  persona,  and  cannot,  in  a 
plea  to  the  jurisdiction,  appear  by  attorney, — for  in  so  do- 
ing it  would  admit  the  jurisdiction  of  the  court, — it  may  in 
such  case  appear  by  its  president,  just  as  an  infant,  who 
could  not  appear  in  propria  persona  nor  by  attorney,  must 
appear  by  guardian  ad  litem.^''  Now,  while  it  is  true  that 
the  decree  rendered  in  this  cause  on  the  19th  of  December, 
1893,  contains  the  recital  that  the  Point  Pleasant  Furniture 
Company  came,  with  others  therein  named,  by  their  at- 
torneys, and  filed  their  joint  and  several  demurrer  to  the 
lilaintiff's  amended  bill,  etc.,  yet  it  is  apparent  that  this  is 
a  misrecital,  the  demurrer  filed  not  haying  been  signed  in 
any  manner  by  said  furniture  company;  and,  that  a  demur- 
rer is  required  to  be  signed,  see  Story,  Eq.  PL  448,  section 
461,  where  it  is  said:  "In  order  to  prevent  delays  by  put- 
ting in  frivolous  demurrers,  it  is  required  by  the  rules  that 
the  demurrer  should  be  signed  by  counsel ;"  citing  Beames, 
Orders  Ch.  172;  Hinde,  Ch.  Prac.  148;  Mitf.  Eq.  PI.  (by 
Jeremy)  208;  Coop.  Eq.  PI.  114,  etc.  It  moreover  appears, 
by  affidavits  filed,  how  this  mistake  and  misrecital  oc- 
curred; the  name  of  the  said  furniture  company  having  been 
interlined,  after  said  joint  demurrer  had  been  prepared,  by 
counsel  for  the  Buss  Machine  Works,  which  interlineation 
was  made  in  the  order  filing  said  demurrer,  by  the  same 
attorney,  at  the  instance  of  counsel  for  plaintiff;  said  attor- 
ney having  no  authority  whatever  to  appear  for  said  com- 
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pany.  Thus,  it  is  made  to  appear  that  said  company  did  not 
appear  by  attorney.  Prof.  Minor,  in  the  first  volume  of 
his  Institutes  (page  570),  under  the  head  of  '^Disabilities 
of  Corporations,"  says:  "The  disabilities  of  corporations 
are  thus  summed  up,  not  with  entire  accuracy,  by  Sir  Wil- 
liam Blackstone  (1  Bl.  Comm.  470,  477):  (1)  *It  must  appear 
by  attorney,  for  it  cannot  appear  in  person;  being,  as  Sir 
Edward  Coke  says,  invisible,  and  existing  only  in  intend- 
ment and  consideration  of  law." 

Now,  although  there  are  several  parties  defendant  to 
this  suit,  it  is  indispensible  that  the  Point  Pleasant  Fur- 
niture Company  should  have  been  before  the  court,  for  the 
reason  that  is  is  the  property  of  that  company  against 
which  the  mechanic's  lien  was  asserted,  and  from  which  the 
various  liens  claimed  by  different  parties  in  the  suit  were 
seeking  satisfaction.  In  order  that  the  validity  of  the  me- 
chanic's lien  asserted  in  the  plaintiff's  bill  should  be  passed 
upon  and  enforced  by  the  circuit  court,  it  was  necessary 
either  that  process  should  have  been  served  upon  said  com- 
pany, or  that  it  should  have  appeared  gratis;  yet  it  does 
not  seem  to  have  appeared  by  attorney, — the  only  way  it 
could  have  appeared.  Was  it  served  with  process?  The 
circuit  court  held  that  the  service  was  void  for  the  reason 
that  it  was  served  upon  the  attorney  for  the  plaintiff,  who 
was  also  president  of  the  defendant  company.  Can  it  be 
that  service  of  process  upon  the  plaintiff's  attorney  would 
constitute  notice  to  the  defendant?  If  such  was  the  case, 
the  plaintiff's  attorney  might  direct  process  to  issue,  and 
either  accept  service,  or  appear  to  the  suit  by  demurrer  or 
answer,  and  thus  waive  notice  for  the  defendant;  and  an 
opi)ortunity  would  be  afforded  him  to  file  an  answer  admit- 
ting the  plaintiff's  claims,  and  thus  deprive  the  defendant 
of  all  opportunity  of  having  a  day  in  court,  and  it  might 
thus  be  deprived  of  its  property  without  due  process  of 
law. 

Again,  the  duties  of  the  attorney  for  the  plaintiff  in 
this  case  are  utterly  incompatible  with  his  duties  as  presi- 
dent of  the  defendant  furniture  company.  As  plaintiff's 
attorney  it  was  his  duty  to  assert  and  enforce  the  alleged 
mechanic's  lien;  and,  representing  the  furniture  company, 
it  was  his  duty  to  make  such  defense  as  was  legal  and  prop- 
er, or  at  least  give  the  directors  of  said  company  notice  of 
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the  suit,  and  the  benefit  of  hte  testimony,  advice,  and  any 
information  he  was  possessed  of,  bearing  upon  the  matter 
in  controversy.  Upon  the  question  as  to  the  consequences 
of  an  attorney's  representing  conflicting  interest*,  the  law 
is  stated  in  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  299,  as 
follows:  "The  effect  of  an  attorney's  acting  for  parties 
whose  interests  are  conflicting  is  to  render  all  acts  and 
consents  voidable  at  their  option,  if  not  absolutely  void. 
Thus,  where  the  attorney  for  certain  executors  and  devisees 
in  a  proceeding  against  a  decedent's  estate  to  sell  lands  for 
the  payment  of  the  decedent's  debts  also  represents  a  claim- 
ant against  the  estate,  and  procures  judgment  for  her,  the 
judgment  will  not  be  allowed  to  stand,  although  there  may 
not  have  been  fraud,  actual  or  intended."  So,  in  the  case 
of  Arlmgion  v.  Arlington,  116  N.  C.  170,  (21  S.  E.  181),  the 
court,  by  Montgomery,  Judge,  held:  "It  is  not  necessary 
that  there  should  have  been  actual  fraud  in  the  procure- 
ment of  those  judgments,  in  order  that  they  might  be  set 
aside,  by  motion.  ♦  ♦  ♦  The  rule  which  forbids  the 
same  attorney  from  representing  both  parties  in  adversary 
proceedings  rests  upon  the  broad  principle  of  public  policy 
which  precludes  persons  occupying  these  fiduciary  rela- 
tions from  representing  conflicting  interests  that  may 
tempt  them  to  disregard  duty,  and  lead  to  injury  on  one 
side  or  the  other.  The  law  will  not  permit  its  licensed attor- 
neystoassume  relations  that  will  subject  them  to  its  temp- 
tation, upon  grounds  of  public  policy,  and  it  is  for  this 
reason  that  an  attorney  will  not  be  permitted  to  repre- 
sent both  sides  in  any  litigated  matter;"  citing  Gooch  v. 
Peebles,  105  N.  C.  411,  (11  S.  E.  415).  Again,  where  the 
lien  of  a  mortgage  was  sought  to  be  enforced,  in  the 
case  of  Annely  v.  De  Saussure,  12.  S.  C.  507,  it  was  held 
that  the  positions  of  executor  for  the  estate  of  a  mortgagor 
and  attornety  for  the  mortgagee  are  inconsistent,  and  the 
same  pcorty  cannot  properly  fill  both.  So,  in  the  case  of 
Spinks  V.  Davis,  32  Miss.,  154,  in  which  an  attorney,  who 
was  administrator  of  a,  decedent,  took  a  claim  for  collec- 
tion against  the  estate,  the  court,  in  its  opinion,  said:  "It 
was  the  duty  of  the  attorney  diligently  to  prosecute  the 
claim  according  to  law,  and  to  collect  it,  if  it  could  be  done 
by  legal  means.  It  was  the  duty  of  the  administrator  to 
scrutinize  the  claim  rigidly,  and  to  refuse  payment,  if  there 
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was  any  doubt  about  its  justice  in  fact,  or  its  validity  ac- 
cording to  strict  legal  rules;  to  defend  upon  the  ground  of 
the  statute  of  limitations,  the  illegality  or  want  of  consid- 
eration of  the  claim,  or  any  other  bar  which  was  a  suflScient 
defense  to  it  in  law.  And  all  such  defenses  it  was  the 
plain  duty  of  the  attorney  to  resist.  In  short,  the  attorney 
was  bound  to  protect  the  interests  of  his  client,  and  the  ad- 
ministrator was  primarily  bound  to  protect  the  legal  inter- 
ests of  the  estate.  Under  such  circumstances,  the  attor- 
ney could  not  have  performed  his  duty  to  prosecute  the 
claim,  if  its  validity  had  been  doubtful,  consistently  with 
his  duty  to  defend  the  estate  against  its  collection."  The 
caae  of  George  v.  Ginning  Co.  (decided  by  the  supreme 
court  of  South  Carolina  March  9,  189«)  (24  S.  E.  41),  which 
is  cited  by  appellees  in  their  brief,  holds  that  no  valid  ser- 
vice of  process  upon  a  foreign  corporation  can  be  had  by 
serving  the  papers  upon  one  of  its  officers,  who  is  himself 
plaintBff  in  the  action,  or  attorney  in  fact  for  the  plaintiff. 
The  court,  in  the  course  of  its  opinion,  says:  "The  question, 
then,  resolves  itself  into  an  inquiry  whether  a  person  can 
legally  commence  an  action  against  a  foreign  corporation, 
of  which  he  happens  to  be  an  officer  or  agent,  by  serving 
himself  with  the  process  or  summons  necessary  to  com- 
mence such  action.  So  far  as  we  are  informed,  there  is  no 
authority  in  this  State  upon  the  point,  and  we  do  not  think 
any  is  needed  to  show  that  such  a  proposition,  so  utterly 
at  variance  with  any  proper  conception  of  the  due  and  or- 
derly adminstration  of  justice,  cannot  for  a  moment  be  en- 
tertained. To  concede  such  a  proposition  would  open  the 
door  to  the  grossest  fraud,  which  would  be  a  reproach  to 
the  administration  of  justice.  Of  course,  we  do  not  mean 
to  intimate  that  any  fraud  was  intended  in  this  particular 
case;  but  we  cannot  assent  to  a  proposition  which,  if  estab- 
lished, would  afford  such  an  easy  mode  of  perpetrating 
frauds," — citing  Buck  v.  Manufaciurivg  Co,  4  Allen,  357; 
Behmv.  Instiiuiion,  125  Ind.  135,  (25'n.  E.  173.)  In  the 
former  case  it  was  held  that  it  is  not  sufficient  service  of  a 
writ  against  a  corporation  to  serve  the  same  upon  the  plain- 
tiff, as  president  of  the  corporation,  and  a  default  which  has 
been  entered  in  an  action  in  which  the  writ  was  thus  served 
will  be  stricken  off  by  the  court,  of  its  own  motion,  when- 
ever the  facts  are  brought  to  its  attention ;  and  in  the  lat- 
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ter  case  it  was  held  that  a  statute  providing  for  the  service 
of  process  upon  any  agent  of  a  foreign  corporation,  when 
sued,  need  not  contain  an  exception,  as  to  actions  brought 
against  it  by  its  agent,  that  process  shall  not  be  served 
on  such  agent,  to  render  such  service  void.  Counsel  for  the 
appellant  seek  to  draw  a  distinction  between  the  case  of 
George  v.  Ginning  Co.  supra,,  and  the  case  at  bar,  in  this: 
that  the  service  in  that  case  was  upon  an  officer  of  the  de- 
fendant corporation,  he  at  the  same  time  being  the  attor- 
ney in  fact  of  the  plaintiff  for  the  commencement  and  pros- 
ecution of  the  action,  while  in  the  case  at  bar  the  officer 
upon  whom  the  process  was  served  was  the  attorney  at  law 
of  the  plaintiff.  But  it  occurs  to  us  that  the  powers  of  the 
attorney  in  fact  would  be  more  limited  than  those  of  the 
attorney  at  law.  The  attorney  in  fact  would  be  confined 
to  the  specifications  of  his  power  of  attorney,  while  the  at- 
torney at  law  would  be  clothed  with  the  general  powers 
conferred  by  law  upon  the  profession,  and  interested  in  the 
result,  to  the  extent  of  his  fees.  And  if  process  could  not 
be  served  upon  an  officer  of  a  defendant  company  who  was 
an  attorney  in  fact  for  the  plaintiff,  and  who  was  expressly 
authorized  and  empowered  to  bring  the  suit,  how  could 
such  process,  with  any  degree  of  propriety,  be  served  upon 
an  officer  of  such  defendant  company  who  was- attorney  at 
law  for  the  plaintiff,  with  all  the  powers  incident  to  that 
relation?  An  attorney  at  law  is  so  closely  identified  with 
the  interests  of  his  client  in  the  prosecution  of  his  suit, 
and  his  interest  is  such  in  the  result,  that  I  cannot  think 
that  process  served  upon  such  attorney,  who  was  at  the 
same  time  president  of  the  defendant  corporation,  should 
constitute  adverse  notice  to  such  defendant;  and  process 
thus  served  would  not  authorize  a  judgment  of  decree. 
That  service  of  process  executed  in  this  manner  is  absolute- 
ly void,  see  22  Am.  &  Eng.  Enc.  Law,  p.  119,  note  1;  Rehm 
V.  Institution,  125  Ind.  135,  (25  N.  E.  173);  6  Thomp.  Corp. 
section  8047;  Mining  Co.  v.  Edwarcls.lOS  111.  472. 

Having  arrived  at  this  conclusion,  we  next  inquirct 
whether  there  has  been  such  appearance  on  the  part  of  the 
defendant  furniture  company  as  would  constitute  a  waiver 
of  notice.  This  question  has  already  been  considered,  in  de- 
termining whether  a  demurrer  was  filed  to  the  plaintiff's  bill 
by  the  Point  Pleasant  Furniture  Company;  and  the  conclu- 
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sion  was  that  said  company  did  not  appear  and  demur  in  the 
only  manner  it  could  have  appeared,  to  wit,  by  counsel,  and 
that  there  was  plainly  a  misrecital  in  said  interlocutory 
decree,  which  the  court  had  a  right  to  correct  on  motion. 
We  may  cite,  in  support  of  the  right  of  the  circuit  court 
to  correct  misrecitals  in  interlocutory  decrees,  5  Enc.  PI. 
&  Prac.  p.  1041,  where  it  is  said.    *'It  is  well  settled  that 
interlocutory  orders  adjudicating  no  question  raised  by  the 
pleadings  may  be  amended  or  vacated  at  any  time  before 
the  case  is  disposed  of  by  final  decree;"  citing  Ryon  v. 
Thomas.  104  Ind.  59,  (3  N.  E.  653),  where  it  is  held  that  "an 
interlocutory  order  entered  in  a  matter  of  purely  equitable 
jurisdiction  is  within  the  control  of  the  court  making  it,  un- 
til the  pro»ceeding  in  which  it  is  made  is  finallydisposed  of; 
and  it  may  be  amended,  modified,  or  set  aside,  as  the  right 
of  the  case  requires,  either  upon  direct  and  summary  pro- 
ceedings for  that  purpose,  or  by  the  court  upon  its  own  mo- 
tion.    See,  siiHOfSleenrods^s  AdmVv,  Railroad   Co,,   25  W. 
Va.  135,  where  Snyder,   Judge  said,  "The  same  court  has 
the  power,  before  the  final  decree,  to  correct  any  error  it 
may  have  committed."     To  the  same  effect,  see  Miller^s 
AdmWv.  Cooks'  AdmWs,  77  Va.  806  (Syl.,  point  3);   Wrighl 
v.  Strother^  76  Va.  857  (Syl.  point  1).    See,  also,  Kendrtck 
v.  Whitney^    28  Grat.  652,  653,  as  to  the  manner  of  making 
such  corrections.     If,  then,  the  Point  Pleasant  Furniture 
.  Company  was  not  served  with  notice  and  did  not  appear  in 
the  cause  before  this  case  was  before  this  court  on  the  for- 
mer appeal,  it  follows  that  the  rights  of  said  company 
were  in  no  manner  adjudicated  or  passed  upon  by  the  con- 
clusion reached  in  the  opinion  reported  in  40  W.  Va.  968, 
(21  S.  E.  769);  and  while  it  is  true  the  defendant  company 
was  a  necessary  party  to  this  suit,  and,  when  the  appeal 
was  awarded,  was  cited  at  the  instance  of  the  appellant, 
yet  unless  said  company  had  been  properly  summoned  be- 
fore the  circuit  court,  or  voluntarily  appeared  and  pleaded, 
this  Court,  in  reviewing  the  decision  of  the  circuit  court, 
could  not  have  passed  upon  the  rights  of  said  furniture 
company  with  reference  to  the  matter  in  controversy;  and, 
as  far  as  the  appearance  of  said  company  in  the  court  be- 
low is  concerned,  it  will  be  seen,  by  reference  to  the  opinion 
of  this  Court  (40  W.  Va.  710,  21  S.  E.  769),  that  the  de- 
murrer in  the  cause  was  not  treated  and  considered  as  the 
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demurrer  of  the  Point  Pleasant  Furniture  Company,  but 
was  expressly  considered  as  the  demurrer  of  other  par- 
ties, and  the  action  of  this  Court  in  overruling  said  demur- 
rer in  no  manner  affected  or  concluded  the  question  as  to 
the  mechanic's  lien  asserted  by  the  plaintiflP. 

We  come  now  to  consider  the  last  assignment  of  error, 
which  claims  that  the  court  below  erred  in  dismissing  the 
plaintiff's  bill.  This  bill  was  filed,  as  we  have  said,  for  the 
purpose  of  enforcing  a  mechanic's  lien.  It  is  claimed  said 
lien  was  filed  on  the  12th  of  July,  1892.  On  December  19, 
1892,  the  plaintiff  caused  the  subpoena  to  be  issued,  return- 
able to  January  rules,  1893.  On  December  26,  1892,  R. 
Wiley,  Jr.,  as  attorney  for  the  plaintiff,  caused  said  sub- 
poena to-  be  served  upon  himself,  as  president  of  the  Point 
Pleasant  Furniture  Company,  and  at  February  rules,  1893, 
the  bill  was  filed.  For  reasons  hereinbefore  stated,  and  fol- 
lowing what  we  regard  as  the  law  bearing  upon  the  ques- 
tion, we  have  held  that  such  service  was  contrary  to  the 
policy  of  the  law,  and  void.  Was  the  Point  Pleasant  Fur- 
niture Company  before  the  circuit  court,  then,  either  by 
service  of  process  or  by  voluntary  appearance?  For  reasons 
above  stated,  we  have  concluded  that  said  above  company 
did  not  join  in  the  demurrer,  and  was  not  in  that  way  made 
a  party  to  the  suit;  and  if  we  are  correct  in  saying  that,  in 
the  circumstances,  process  could  not  be  served  upon  Rankin 
Wiley,  Jr.,  as  president  of  said  company,  surely  Wiley,  as 
such  president,  would  not  be  authorized  to  appear  and  an- 
swer for  the  company,  as  he  attempted  to  do  in  this  case. 
The  appellant,  in  his  brief,  relies  upon  the  case  of  New- 
man V.  Mollohan^  10  W.  Va.  448,  which  was  an  attachment 
case  against  several  defendants,  among  whom  was  New- 
man. A  joint  judgment  was  rendered  against  the  defend- 
ants. One  of  them,  who  had  pleaded,  took  an  appeal,  and 
the  court  of  appeals  affirmed  the  judgment.  Newman, 
again/st  whom  the  joint  judgment  was  rendered  (a  non- 
resident), after  due  notice,  moved  the  circuit  court  which 
rendered  the  judgment  to  reverse  and  annul  the  same  be- 
cause the  order  of  publication  against  him  had  not 
been  made  in  the  manner  prescribed  by  law,  and  because 
there  had  been  a  personal  judgment  against  him,  though 
he  had  never  been  served  with  process,  etc.  It  was  held 
that  the  circuit  court  properly  overruled  his  motion,  as, 
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after  the  affirmance  of  the  judgment  by  the  court  of  ap- 
peals, defendant  could  not  make  a  motion  in  the  circuit 
court  to  reverse  or  modify  the  judgment,  though  the  record 
of  the  case  in  the  court  of  appeals  failed  to  show  that  the 
defendant  making  the  motion  was  notified  of  the  appeal;  it 
being  conclusively  presumed  he  waa  so  notified,  and  that 
all  questions  raised  by  his  motion  had  been  considered  and 
decided  by  the  court  of  appeals  when  it  affirmed  the  joint 
judgment.  This  case  is  very  different  from  the  one  at  bar. 
Here  there  was  no  joint  judgment.  Part  of  the  defend- 
ants (not  including  the  furniture  company)  demurred  to 
the  plaintiff's  amended  bill,  which  demurrer  was  sustained; 
and,  the  plaintiff  declining  to  amend,  it  was  decreed  that 
the  plaintiff's  bill  and  amended  bill  be  dismissed,  and  the 
plaintiff  appealed. 

When  the  writ  issued  from  this  Court,  it  is  claimed 
that  H.  R.  Howard,  attorney  for  the  defendant  company, 
accepted  service  of  such  process.  This  process  and  its  re- 
turn, however,  are  not  part  of  the  record  in  this  cause.  It 
appears  that  H.  R.  Howard  was  the  attorney  appointed  to 
accept  service  for  said  furniture  company,  and,  if  he  did 
so,  it  would  have  no  further  effect  than  it  would  if  such 
process  had  been  served  on  him,  as  such  attorney,  by  an  of- 
ficer. 

The  difference  between  this  case  and  that  of  Newman 
V.  Mollohauy  is  that,  although  the  furniture  company  was 
no  party  to  the  demurrer,  the  judgment  thereon  was  in  its 
favor,  and  not  against  it,  as  it  was  against  Newman.  And 
the  question  here  is  whether,  with  a  decree  in  its  favor, 
of  which  it  had  no  inclination  to  complain,  the  plaintiff 
could,  on  an  appeal  from  a  decree  entered  in  a  cause  in 
which  the  furniture  company  was  not  served  with  process 
and  did  not  appear,  obtain  a  decree  in  this  Court  binding 
and  conclusive  upon  said  company,  which  never  was  before 
the  circuit  court  by  process  or  otherwise,  and  which  ha«  not 
as  yet  had  an  opportunity  of  being  heard  as  to  any  judg- 
ment of  which  it  could  complain.  In  the  case  of  Newman 
V.  Mollohan^  Newman  was  before  this  Court,  praying  the 
reversal  of  a  judgment  against  himself  in  a  cause  in  which 
he  was  a  joint  defendant,  and  a  joint  judgment  had  been 
obtained  against  him  and  others.  In  the  case  at  bar,  no 
judgment  or  decree  had  been  obtained  against  the  fumi- 
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ture  company,  and  the  appellant  was  seeking  to  show  that 
it  was  entitled  to  a  decree  against  said  company,  and  that 
its  suit  had  been  improperly  dismissed.  In  order  to  do  this, 
the  burden  was  upon  the  appellant  to  show  that  it  had 
properly  acquired  jurisdiction  by  service  of  process  upon 
said  company,  or  by  its  voluntary  appearance.  The  pre- 
sumption that  everything  had  been  properly  done  to  con- 
fer jurisdiction  does  not  come  to  the  aid  of  the  api)ellant 
in  this  case,  as  it  would  if  a  decree  had  been  obtained 
against  said  furniture  company,  and  it  was  appealing  from 
said  decree.  When  the  United  States  Blowpipe  Company 
obtained  this  appeal,  and  cited  the  furniture  company  to 
appear,  it  undertook  to  show  to  this  Court  that  it  was  en- 
titled to  a  decree  against  said  company,  and  that  the  cir- 
cuit court  had  improi)erly  dismissed  its  bill.  It  could  not 
do  this  unless  it  made  it  appear  that  the  furniture  company 
had  either  been  summoned  or  voluntarily  appeared.  This 
could  only  be  shown  by  the  record.  The  law  is  thus  stated 
(2  Knc.  PL  &  Prac.  363,  364):  *'In  the  review  of  questions 
on  appeal,  the  appellate  court  is  bound  by  the  record,  and 
matter  outside  of  it  cannot  be  considered.  It  follows  that 
all  errors  must  be  fully  presented  thereby."  In  the  (cele- 
brated case  of  Underwood  "^^  McVeighy2Z  Grat.  418  eL  seq. 
Christian,  Judge,  in  delivering  the  opinion  of  the  court, 
so  clearly  and  concisely  states  the  law  bearing  upon  this 
question,  that  I  may  be  pardoned  for  quoting  his  expres- 
sive language.  He  says:  "The  authorities  on  this  point  are 
overwhelming,  and  the  decisions  of  all  the  tribunals  of  ev- 
ery country  where  an  enlightened  jurisprudence  prevails 
are  all  one  way.  It  lies  at  the  very  foundation  of  justice 
that  every  person  who  is  to  be  affected  by  an  adjudication 
should  have  the  opportunity  of  being  heard  in  defense,  both 
in  repelling  the  allegations  of  fact,  and  upon  the  matter  of 
law;  and  no  sentence  of  any  court  is  entitled  to  the  least 
respect  in  any  other  court,  or  elsewhere,  when  it  has  been 
pronounced  ex  parte,  and  without  opportunity  of  defense. 
An  examination  of  both  sides  of  the  questioo,  and  de- 
liberation between  the  claims  and  allegations  of  the  con- 
tending parties  have  been  deemed  essentially  necessary  to 
the  proper  administration  of  justice  by  all  nations,  and  in 
every  stage  of  social  existence.  A  tribunal  which  decides 
without  hearing  the  defendant,  or  giving  him  an  opportu- 
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nity  to  be  heard,  cannot  claim  for  its  decrees  the  weight  of 
a  judicial  sentence," — citing  1  Smith,  Lead.  Cas.  (Ed.  1872) 
pt.  2  pp.  1118-1120;  also^  Bloom  v.  Burdick,  1  Hill,  130-140, 
where  it  is  held  that:  "It  is  a  cardinal  principle  in  the  ad- 
ministration of  justice  that  no  man  can  be  condemned  or 
devested  of  his  rights  until  he  has  had  the  opportunity  of 
being  heard;  and,  if  judgment  is  rendered  against  him 
before  that  is  done,  the  proceeding  will  be  as  utterly  void 
as  though  the  court  had  undertaken  to  act  where  the  sub- 
ject-matter was  not  within  its  cognizance."  And  numerous 
other  authorities  are  there  cited. 

It  is  the  duty  of  the  appellant  to  present  the  record  to 
the  appellate  court,  and,  if  it  appears  from  an  examination 
thereof  that  necessary  any  proper  parties  were  not  before 
the  circuit  court,  this  Court  will  reverse  and  remand  the 
cause,  in  order  that  they  may  be  convened.  My  conclusion, 
from  an  examination  of  the  entire  record,  is  that  the  de- 
fendant the  Point  Pleasant  Furniture  Company  has  never 
been  before  the  circuit  court,  either  by  proper  service  of 
process  or  by  voluntary  appearance.  It  is  true  that,  after 
the  appeal  was  taken,  process  emanating  from  this  Court 
was  accepted  by  H.  R.  Howard,  the  attorney  for  said  cor-, 
poration,  appointed,  under  the  statute,  to  accept  service  for 
it,  the  effect  of  which  was  to  avoid  the  expense  of  having 
it  served.  When  the  cause  was  thus  brought  into  this 
Court,  it  could  only  act  upon  the  record  presented  and  com- 
plained of  by  the  appellant;  and,  in  referring  to  the  opinion 
of  this  Court,  40  W.  Va.  704,  (21  S.  E.  771),  it  will  be  seen 
that  Holt,  President,  speaking  for  the  Court,  says, 
"Each  one  of  these  four  defendants  who  demur  is  a  proper 
party,  and  they  have  no  right  to  complain  for  other  people, 
who  do  not  themselves  complain  that  such  other  persons 
are  not  proper  parties  defendant."  When  we  look  to  the 
conclusion  of  said  opinion,  it  is  perceived  that  he 
designates  what  parties  are  meant  when  he  speaks 
of  the  "four  defendants  who  demur,"  thus:  "From 
the  view^  of  the  case  here  expressed,  it  results 
that  the  demurrer  of  the  defendants,  the  Buss  Ma- 
chine Works,  the  Lane  &  Bodley  Company,  the  Laidlaw  & 
Dunn  Company,  and  James  P.  Hayes,  to  plaintiff's  amended 
bill,  should  have  been  overruled," — showing  clearly  that 
this  Court,  in  passing  upon  the  demurrer,  did  not  consider 
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and  treat  it  as  the  demurrer  of  the  furniture  company; 
and,  such  being  the  case,  can  we  say  that  the  rights  of  the 
company;  but,  while  that  return  was  upon  the  summons, 
manner  adjudicated  or  concluded  by  the  ruling  and  decision 
of  this  Court  upon  the  demurrer  of  other  parties?  We  have 
attempted  to  show  that  said  furniture  company  was  not  be- 
fore the  circuit  court  by  reason  off  the  service  of  the  sum- 
mons on  Bankin  Wiley,  Jr.,  as  president  of  said  furniture 
company;  but  while  that  return  was  upon  the  sunmions, 
no  alias  could  issue  under  the  statute.  So  held  in  the  case 
of  Gorman  v.  SteeU  1  W.  Va.  1,  in  which  the  Court,  in  its 
opinion  (page  14),  says:  "The  statute  (section  3,  chapter 
170,  of  the  Code  of  1860)  only  authorizes  the  clerk  to  issue 
an  alias  where  the  original  has  not  been  executed,  and  not 
where  it  has  been,  as  in  this  case,  returned  executed,  and 
was  therefore  functus  officio.''''  This  section  is  identical 
with  section  3,  chapter  124,  of  the  Code  of  1891.  It  does 
not  anywhere  appear  that  an  alias  was  asked  for.  Section 
11,  chapter  75,  of  the  Code,  provides  that  "unless  suit  to 
enforce  a  lien  is  commenced  within  six  months  after  the 
person  desiring  to  avail  himself  thereof  shall  have  filed  his 
account  in  the  clerk's  office  as  hereinbefore  provided  such 
lien  shall  be  discharged;  but  a  suit  commenced  by  any  per- 
son having  such  lien  shall,  for  the  purpose  of  preserving 
the  same,  inure  to  the  benefit  of  all  other  persons  having  a 
lien  under  this  chapter  on  the  same  property."  And  the 
latter  portion  of  section  10  provides  that,  "Should  the  party 
bringing  the  suit  from  any  cause  fail  to  establish  his  claim, 
the  suit  shall  not  for  that  cause  be  dismissed,  but  it  may  be 
prosecuted  by  any  other  party  thereto  having  such  lien  in 
the  same  manner  as  if  it  had  been  commenced  by  him.'' 

Was  this  suit  commenced  within  six  months  after  the 
plaintiff  filed  its  account  in  the  clerk's  office?  •  Now,  while 
there  is  some  diversity  of  opinion  upon  this  question,  the 
weight  of  authority  appears  to  be  that  the  suit  or  action 
is  commenced  when  the  writ  issues.  So,  in  Ross  v.  Luther^ 
15  Am.  Dec.  341,  4  Cow.  158,  it  was  held  that  the  issuing 
of  the  writ  ifl  the  commencement  of  the  action.  The  au- 
thorities are  collated  in  a  note  to  that  case,  and  we  find  it 
there  stated  that  it  is  undoubtedly  the  general  rule  in  the 
United  States,  except  when  it  is  otherwise  provided  by  stat- 
ute, that  an  action  is  deemed  commenced,  as  far  as  the  par- 
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ties  to  it  are  concernedy  from  the  time  that  the  Bammons  or 
other  process  is  issaed  and  delivered,  or  pat  in  the  course 
of  delivery,  to  the  officer,  with  a  bona  fide  intent  to  have  it 
served;  and  the  authorities  -pro  and   con  are  numerously 
cited.    The  question,  however,  has  recently  come  before  this 
Court,  and  was  passed  upon  in  the  case  of  Lambert  y. Man- 
ufacturing Cj.   42  W.  Va.  813,  (26  S.  E.  431),  where  it  was 
held  (Syl„  podnt  2)  that:    **The  process,  in  this  State,  to 
commence  a  suit,  is  a  writ  commanding  the  officer  to  whom 
it  is  directed  to  summon  the  defendant  to  answer  the  bill 
or  action,  and  must  be  returnable  within*  ninety  days  after 
its  date  to  the  court,  on  the  first  day  of  the  term,  or  in  the 
clerk's  office  to  the  first  Monday  in  a  month,  or  to  some 
rule  day;  and  if,  at  the  return  day  of  any  process,  it  be 
not  returned,  an  alias   etc.,  may  be  issued,  etc."    And  in 
point  three  it  is  held  that  the  suing  out  of  the  writ  of  sum- 
mons is  the  commencement  of  the  action,  but  the  date  of 
the  writ  is  not  conclusive,  but  \a prima  facie  evidence  of 
the  commencement  of  the  action.    Now,  while  it  is  true 
this  suit  was  commenced  within  six  months  after  the  plain- 
tiff's account  on  which  it  claims  a  mechanic's  lien  was  filed 
in  the  clerk's  office,  as  we  have  seen,  the  process  was  not 
served  on  the  furniture  company  before  the  return  day; 
and,  when  the.  rule  day  came  to  which  the  process  was  re- 
turnable, no  alias  was  asked  for.    What,  then,  was  the  ef- 
fect of  this  failure  on  the  part  of  the  plaintiff  to  ask  for  an 
alias  summons?    In  Lambert  v.  Manufacuring  Co.    42  W. 
Va.  816,  (26  S.  E.  431,)    Holt,  President,  delivering  the 
opinion  of  the  court,  said:    "When  oyer   of   the   writ  is 
craved,  it  becomes  part  of  the  record  of  the  suit,  for  certain 
purposes, — as,  for  example,  to  show  when  the  action  was 
commenced."    This  suit  was    commenced   in   time,   as  is 
stated  above,  but  it  was  not  followed  by  successive  pro- 
cesses; and  it  could  not  have  been  served  after  the  return 
day,  because  the  officer  was  commanded  to  make  his  return 
as  to  the  manner  of  execution  to  the  rule  day.    In  the  case 
of  Etheridge  v.  Woodley^  83  N.  C.  11  (a  state  in  which  the 
statute  is  the  same  as  ours),  it  was  held  that:    ^'Where  an 
original  summons  issued  August,   1871,  which  was  not 
served,  and  was  not  in  three  years  followed  by  appropriate 
successive  processes  in  order   to   constitute   a   continuous 
single  action,  the  suit  cannot  be  made  to  relate  to  the  is- 
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finance  of  the  original  process,  and  so  avoid  the  bar  of  the 
statnte  of  llmitationfiy  by  taking  ont  a  second  summona 
neither  In  form  an  alias  nor  purporting  to  be  such.    The 
foregoing  rule  is  not  varied  by  the  fact  that  an  order  was 
made  by  the  court  for  the  Issuance  of  an  alias^  which  was 
neglected  or  disregarded  by  the  clerk."    The  court,  in  its 
oplnio^i  (page  13),  says:    "If  the  failure  to  sue   out   the 
proper  and  successive  processes  of  an  alias    and    fluries 
summons  works  a  discontinuance,  and  prevents  the  applica- 
tion of  the  rule  of  relation  to  the  first,  the  statutory  bar  pre- 
vails, and  defeats  the  action.    The  cases  cited  in  the  argu- 
ment for  the  defendant  seem  conclusively  to  settle  the  ques- 
tion, and  to  determine  that  the  original  summons  must  be 
followed  by  appropriate  successive  processes,  in  order  to  a 
continuous  action  referable  to  the  date  of  its  issue," — citing 
Fulbright^.  Trill,  19  N.  C.  491;  Governor  v.    Welch,  25  N. 
0.  249;  Hannas,  Ingram,  53  N.  C.  55.    In  the  last  case  (an 
action  for  slander)  the  first  writ,  issued  in  February,  1857, 
•returnable  to  spring  term  following,  was  not  executed.    A 
term  then  intervened,  and  the  second  writ,  in  form  an   alias 
which  was  served,  was  returnable  to  spring  term,  1857.  The 
defamatory  words  were  uttered  within  six  months  of  the 
date  of  the  first  writ.    It  was  held  that  the  latter  writ  was 
the  initiation  of  the  action,  and  it  was  barred.    "This  latter, 
although  denominated  an    ''alias^  does  not  connect  itself 
with  the  other  so  as  to  make  one  continuous  suit, — a  term 
having  intervened  from  which  no  process  issued."    In  the 
same  case  it  was  held  that,  while  a  general  appearance  by 
attorney  will  dispense  with  process  to  bring  a  defendant 
into  court,  such  appearance  has  no  retrospective  effect,  and 
is  not  equivalent  to  service  in  time  to  avoid  the  statute  of 
limitation,  when  the  statute  period  has  elapsed  before  the 
entry  of  appearance.     Again,  in   Hazleton  v.   Morris,    28 
Md.  68,  it  was  held  that  where  a  party  institutes  a  suit, 
and  the  summons  proves  ineffectual  to  bring  the  defendant 
into  court,  and  is  returned  by  the  sheriff  in  order  to  keep 
the  suit  alive,  the  summons  must  be  regularly  renewed 
from  term  to  term,  until  the  defendant  is  taken,  and  the 
omission  so  to  do  operates  a  discontinuance  of  the  action. 
See,  also,  Soulden  v.  Van  Rensselaer,    3  Wend.  476,  where 
the  court  says:    "I  think  all  the  cases  show  that  the  pro- 
cess subsequent  to  the  first  must  be  founded  upon  it,  in 
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order  to  effect  a  coatinaanee  of  the  suit."  And  in  Baskins 
V.  Wilson^  6  Cow.  471,  it  was  held:  "To  save  the  statute 
of  limitations  on  the  ground  of  unexecuted  process  within 
the  six  years,  the  plaintiff  must  reply  that  process  was  sued 
out  and  returned  non  est  inventus^  and  connected  by  con- 
tinuances with  the  intermediate  process  on  which  the  de- 
fedant  was  arrested,  and  this  replication  must  be  sus- 
tained by  evidence.  See,  also,  Koonce  v.  Pelletier^  115  N. 
C.  233,  (20  S.  E.  391),  where  the  court  holds  that  a  failure 
to  keep  up  a  chain  of  summonses  issued  against  a  party  by 
means  of  an  alias  and  fluries  summons  is  a  discontinuance 
as  such  party,  and,  if  a  summons  is  served  after  a  break 
in  the  chain,  it  is  a  new  action  a^  to  him,  and  the  running 
of  the  statute  of  limitations  is  not  arrested  until  the  issu- 
ance of  the  summons  so  served.  In  the  case  at  bar  no  sum- 
mons was  ever  served  on  a  party  on  whom  service  would 
have  been  proper,  and  no  alias  was  ever  issued;  and,  under 
the  authorities  above  quoted,  I  hold  that  the  suit  was  dis- 
continued, and,  even  if  an  alias  could  have  been  properly 
issued  after  the  rule  day  at  which  the  process  waa  returna- 
ble, more  than  the  six  months  had  elapsed  at  the  date  of 
the  February  rules,  1893.  No  alias  was,  however,  then 
asked  for,  nor  at  any  time  since;  and,  as  we  have  seen,  if 
one  was  now  issued,  the  suit  would  commence  from  the 
date  it  was  so  issued,  and  it  would  not  relate  back  to  the 
commencement  of  the  suit.  This  was  the  attitude  pre- 
sented by  this  case  when  it  came  before  the  circuit  court 
for  final  action.  The  plaintiff  was  seeking  to  enforce  an 
alleged  mechanic's  lien  against  the  furniture  company^ 
which  could  not  be  done  unless  that  company  had  been 
brought  before  the  court  by  proper  process,  which  had  not 
been  done,  and  it  was  then  too  late  to  serve  process  upon 
it.  The  plaintiff,  in  its  amended  bill,  had  asserted  several 
judgment  liens  against  said  furniture  company,  but  they 
had  been  obtained  since  the  original  bill  was  filed,  by  the 
same  attorney  who  had  served  process  upon  himself  as  pres- 
ident of  said  company  in  the  proceeding  to  recover  the 
judgment,  and,  even  if  the  character  of  the  suit  could  have 
been  changed  to  this  extent  by  amendment,  these  judg- 
ments could  not  have  been  sustained  and  enforced,  and  my 
conclusion  is  that  the  circuit  court  committed  no  error  in 
dismissing  the  plaintiff's  bill  and  amended  bill.     The  de- 
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cree  complained  of,  in  my  opinion,  therefore,  shonld  be  af- 
firmed. 

Reversed. 


CHARLESTON. 

Brast  V,  Kanawha  Oil  Co.  et  aL. 

46    618 

(English,  Judge,  absent.)  ^^  ^ 

46    613 
50    445 

Submitted  May  6,  1899— Decided  May  6,  1899.  \^m 

Appealable  Order. 

An  ex  parte  order  granting  an  injunction  is  not  appealable  un- 
til after  a  motion  made  to  vacate  or  set  it  aside,     (p.  613. ) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Suit  by  M.  A.  Brast  against  the  Kanawha  Oil  Company 
and  others.  Decree  for  plaintifiF  and  defendant  oil  com- 
pany appeals. 

Dismissed. 

W.  P.  Hubbard  and  Basil  T.  Bowers,  for  appellant. 

T.  P.  Jacobs,  for  appellee. 

Dent,  President: 

M.  A.  Brast  moves  the  Court  to  vacate  an  order  grant- 
ing an  appeal  from  an  ex  parte  order  of  the  judge  of  the 
circuit  court  of  Wetzel  County  granting  an  injunction. 
Such  an  order  is  not  appealable.  It  is  not  an  adjudication 
between  parties.  One  side  has  not  been  heard,  and  until 
he  moves  the  court  that  granted  the  injunction  to  coirrect 
it,  he  has  no  right  of  appeal.  Appeals  are  to  correct 
errors  committed  after  hearing,  and  not  to  review  mere  pre- 
liminary orders,  madie  in  the  absence  of  one  of  the  litigants. 
Such  orders  are  still  in  the  breast  of  the  court  until  final- 
ly heard  and  determined.    The  party  affected  thereby  has 
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an  easy  remedy  by  motion,  and  an  appeal  will  not  lie  until 
such  motion  proves  ineffectual.  2  Enc.  PI.  &  Prac.  96; 
Aldinger  v.  Pugh,  57  Hun,  181,  10  N.  Y.  Supp.  684;  Gibson 
V.  Martin^  8  Paige,  481;  Skidmore  v.  Davis^  10  Paige,  316; 
In  re  Johnson's  Estate^  27  Hun,  538;  In  re  Dunn  (Sup.)  14 
N.  Y.  Supp.  14;  State  v.  District  Court  First  Judicial  Dist. 
52  Minn.  283,  (53  N.  W.  1157.)  Therefore  the  appeal  in  this 
case  is  dismissed,  as  improTidently  awarded. 

Dismissed. 


WHEELING. 

,  Frank  et  alv,  Zeiglrr  etal. 

47    MB 

SU^        Submitted  January  23,  1899— Decided  June  17,  1899. 

/  J67  33o'  ^'  -A.PPEAL — Parties, 

-?L-li£'  "^^^  parties  against  whom  a  decree  is  pronounced,  interested  in 

ij  JM  the  main  question  decided,  may  unite  in  an  appeal,  though  their 

'  interests   are   separate,  or  affected   differently   by  the   decree. 

06       *82|  (p.- 617.) 

2.  Appeal — Creditors — Fraudulent  Conveyance. 

Different  creditors,  parties  to  a  suit  attacking  a  conveyance  as 
fraudulent,  may  unite  in  an  appeal  from  a  decree  holding  it  valid 
to  their  prejudice,     (p.  617,) 

3.  Appearance — Service  of  Process. 

If  a  party  appear  in  a  suit  for  any  purpose  other  than  to  object 
to  the  legality  of  process  or  its  service,  it  is  a  general,  not  a 
special,  appearance,  and  dispenses  with  service  of  process, 
(p.  618.) 

4.  AvnxRJiN  CK— Parties. 

Appearance  in  a  suit  by  a  person  not  a  party,  as  to  whom  the 
bill  has  no  allegation,  does  not  bind  him  by  a  decree  therein, 
(p.  619). 

5.  Acceptance  of  Qkrvick— Joint  Notice. 

Acceptance  of  service  or  notice  of  the  execution  of  an  order  of 
reference,  the  notice  being  joint  in  two  suits,  and  appearance  be- 
fore the  commissioner,  will  not  bind  a  person  to  a  decree  proper 
under  the  pleadings  in  only  one  of  them,  where  the  person  not 
appearing  is  not  a  party  to  that  suit,  and  its    pleadings  contain 
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no  allegation  touching  him.    The  appearance  ia  limited   to  the 
suit  in  which  he  is  a  party,     (p.  619). 

6.  Assignment — Preferred  Creditors » 

Chapter  4,  Acts  1895,  allows  the  assignments  of  notes  and  other 
evidences  of  debt  in  payment  of,  or  as  security  for,  a  bona  fide 
debt,  by  one  who  is  insolvent,  even  if  nothing  is  left  for  his  other 
creditors,     (p.  620). 

7,  Fraudulent  Conveyance —  Value  Received— Payment  of  Debts, 

A  transfer  of  his  property  by  a  debtor  is  void  as  to  his  credi- 
tors, even  though  the  grantee  pay  the  full  value,  and  though  it  is 
applied  on  bona  fide  debts  of  the  grantor,  if  the  intent  of  the 
grantor  in  making  the  transfer  was  to  hinder,  delay,  or  defraud 
other  creditors,  and  the  grantee  had  notice  of  the  grantor's  fraud- 
ulent intent,     (p.  623). 

Appeal  from  Circuit  Court,  Cabell  County. 

Actions  by  Frank  &  Adler  and  others  against  J.  Zeigler, 
and  by  Bobm  Bros.  &  Co.  against  the  same  and  other  de- 
fendants. The  causes  were  consolidated.  From  the  de- 
cree, Burgunder  Bros.  &  Co.  and  others  appeal. 

Reversed, 

SiMMS  &  Enslow,  for  appellants. 

Campbell,  Holt  &  Campbell,  Brown,  Jackson  &  Knight, 
and  Vinson  &  Thompson,  for  appellees. 

Brannon,  Judge: 

Jacob  Zeigler  for  years  prior  to  1896  carried  on  the 
business  of  a  merchant,  selling  chiefly  ready-made  clothing; 
having  one  store  at  Huntington  and  one  at  Charleston,  the 
average  stock  in  each  being  about  the  value  of  ten  thousand 
dollars.  He  owned  a  storehouse  in  Huntington,  valued  at 
five  thousand  dollars,  which  was  under  a  lien  for  about 
that  amount.  In  May,  1896,  he  was  very  deeply  indebted, 
— ^far  beyond  his  assets.  He  owed  the  lien  on  the  store- 
house. He  owed  the  First  National  Bank  of  Huntington 
and  the  Kanawha  Valley  Bank  and  Citizens'  National 
Bank  of  Charleston  a  large  amount, — at  least  eight  thou- 
sand dollars.  He  owed  various  wholesale  merchants  for 
goods,  say,  fifty  thousand  dollars.  The  Huntington  bank 
informed  Zeigler  that  his  notes  to  it  would  soon  mature, 
and  would  not  be  renewed,  and  must  be  paid.  Zeigler  was 
unable  to  raise  the  money.  Thereupon  he  sold  the  Hunting- 
ton  store,  at  twelve  thousand  three  hundred  and  seventy- 
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five  dollars  and  seyenty-one  cents,  to  Max  Schwab,  his  son- 
in-law,  Joseph  Zeigler,  his  sop,  and  Dave,  Schwab, 
a  brother  of  Max  Schwab,  who  thereupon  formed 
a  partnership  in  the  name  of  Schwab  &  Co.;  and 
the  firm  gave  Jacob  Zeigler  its  notes  for  the  pur- 
chase money,  accompanied  by  certain  notes  of  other  parties 
as  collateral  security  for  a  part  of  the  firm  notes.  These 
firm  notes  were  assigned  to  said  banks  by  Jacob  Zeigler 
as  collateral  security  for  the  notes  they  held  against  him. 
This  sale  was  on  the  18th  May,  1896.  On  19th  May,  18%, 
Bohm  Bros.  &  Co.,  and  other  creditors  of  Jacob  Zeigler,  to 
whom  he  was  indebted  for  goods,  brought  suits  against  him 
and  Schwab  &  Co.,  attacking  said  sale  as  fraudulent,  and 
levied  attachments  on  the  Huntington  stock  of  goods,  in 
the  hands  of  Schwab  &  Co.  On  19th  May,  1896,  Jacob 
Zeigler  conveyed  to  Z.  T.  Vinson  his  Charleston  stock  of 
goods,  all  debts  due  him,  and  said  Huntington  storehouse, 
— in  fact,  all  property  he  owned, — for  the  benefit  of  all  cred- 
itors. On  26th  May,  1896,  the  two  suits  now  in  hand  were 
brought  in  the  circuit  court  of  Cabell  County.  One  of  them 
is  by  Frank  &  Adler  against  Zeigler  and  others,  attacking^ 
as  fraudulent  against  them  and  other  creditors  the  sale  of 
the  Huntington  store  to  Schwab  &  Co.,  stating  the  attach- 
ments levied  upon  it,  and  their  liens,  and  that  the  goods 
were  in  the  hands  of  the  sheriff  under  them,  but  alleging 
that  they  could  not  be  disposed  of  by  the  sheriff  for  the 
best  interests  of  all,  asked  that  a  receiver  be  appointed  to 
take  them  in  charge  and  sell  them.  To  this  bill  the  attach- 
ment creditors  were  made  parties.  The  other  suit  is  by 
Frank  &  Adler,  Joe  Schoenman,  and  the  Czar  Cycle  Com- 
pany against  Zeigler  and  others,  to  subject  Zeigler's  prop- 
erty, which  he  had  conveyed  to  Vinson,  trustee,  to  the  pay- 
ment of  his  debts,  and  to  subject  the  notes  given  by  Schwab 
&  Co.  to  Zeigler  for  the  Huntington  stock  of  goods  likewise 
to  the  payment  of  Zeigler's  debts,  thus  denying  the  right 
of  the  banks  to  those  notes  as  collateral  for  their  debts,  and 
to  turn  those  notes  over  to  the  receiver,  and  to  settle  all  the 
rights  of  Zeigler's  creditors  as  to  these  various  properties^ 
The  attaching  creditors  were  not  parties  to  this  suit.  The 
two  suits  were  united  for  hearing.  Receivers  were  appoint- 
ed, and  they  took  possession  of  and  sold  the  stock  of  goods, 
and  the  fund  therefrom  is  in  the  hands  of  the  court.    In  the 
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suit  of  Frank  &  Adler,  Schoeneman,  and  the  cycle  compa- 
ny, called  the  "Schoeneman  suit,"  and  order  of  reference 
was  entered  to  report  the  debts  of  Zeigler;  the  quantity 
of  goods  in  the  store  at  the  time  of  its  sale  to  Schwab  & 
Co.;  what  disposition  Zeigler  made  of  the  proceeds  of  its 
sale;  what  property  and  funds  went  into  the  hands  of  Vin- 
son, trustee,  and  the  disposition  thereof;  what  considera- 
tion passed  from  Zeigler^s  wife  for  all  the  property  claimed 
by  her.  The  commissioner  reported  the  sale  of  the  Hun- 
tington stock  of  goods  as  valid,  and  the  transfer  of  the 
notes  of  Schwab  &  Co.  to  the  bank  as  also  valid.  The  two 
cases  were  then  heard  together,  and  a  decree  was  entered 
holding  both  the  the  sale  of  the  goods  and  the  transfer  of 
the  notes  to  the  bank  as  valid.  Later  these  attaching  cred- 
itors, as  parties  not  appearing,  filed  a  petition  to  reverse 
the  decree;  and,  the  court  refusing  to  reverse  it,  they  ap- 
peal. 

First  question:  Schwab  &  Co.  moved  the  dismissal  of 
this  appeal  on  the  ground  that  the  several  different  firms 
join  in  it.  No  authority  for  this  position  is  cited,  save 
Cooey  v.  Porte? ^22  W.  Va.  120,  and  I  see  nothing  there  to 
sustain  it.  The  debts  of  these  creditors  are  separate,  it  is 
true;  but  their  interests  in  the  matters  litigated,  and  in 
the  property  and  the  fund,  are  in  common.  The  fraud  in 
the  sale,  affecting  one,  afifecis  all.  Tbey  were  all  brought 
before  the  court,  and  their  rights  set  up  in  one  of  the  bills; 
and  a  common  decree,  if  wrong,  prejudices  all  alike,  and 
there  is  no  reason  why  they  should  not  unite  in  one  ap- 
peal. "Parties  having  a  separate  interest,  aggrieved  in  the 
same  way  by  the  same  decree,  may  prosecute  a  joint  appeal; 
as  separate  creditors  of  an  insolvent  debtor  appealing  from 
a  decree  directing  the  mode  of  payment  of  their  debts." 
If  all  against  whom  a  judgment  or  decree  is  rendered  are 
interested  in  the  main  question  decided,  they  may  appeal 
jointly,  though  the  judgment  be  in  form  separate  against 
each.  2  Enc.  PI.  &  Prac.  189,  citing  In  re  California  MuL 
Life  Ins.  Co.  81  Cal.  364,  22  Pac.  869,  and  Kaehlcr  v.  Hal- 
fin,  59  Wis.  42,  (17  N.  W.  868. )  "Upon  principle,  it  would 
seem  reasonable  that  the  whole  cause  ought  to  be  brought 
before  the  court,  and  that  all  the  parties  who  are  united  in 
interest  ought  to  unite  in  the  appeal."  Owings  v.  Kincan- 
noHy  7  Pet.  399, — an  equity  case.    ^^^Lovejoy  v.  Irelan,  79, 
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Am.  Dec.  667.  In  Kaehler  v.  Halpin^  supra^  a  decree  im- 
posed upon  each  of  eleven  persons  a  separate  fine  for  Tio- 
lation  of  an  injunction,  after  finding  all  guilty,  and  a  joint 
appeal  was  held  proper.  The  opinion  says  that  all  were  in- 
terested in  the  main  question, — whether  the  order  adjudg- 
ing them  guilty  was  properly  made, — and  all  had  a  like  in- 
terest in  that  question.  Under  our  practice,  all  would  be 
summoned  as  appellees.  Blowpipe  Co.  v.  Spencer^  46  W. 
Va.  590,  (33  S.  E.  342) ;  Newman  v.  Mollohan,  10  W.  Va, 
488.  All  are  alike  prejudiced  by  the  decree,  why  not  all 
unite  in  an  appeal,  and  be  appellants  as  well  as  appellees, 
to  save  expense  of  separate  appeal?  Must  each  of  many 
creditors  injured  by  a  decree  sustaining  a  fraudulent  deed 
resort  to  separate  appeals  from  one  decree  deciding  the 
same  question  as  to  all?  If  there  were  different  appeals, 
it  might  happen  there  would  be  conflicting  decisions. 

Second  question:  The  appellants  say  that  the  decree 
must  be  reversed  because  they  were  not  served  with  pro- 
cess in  the  Frank  &  Adler  case,  and  because  there  was  no 
publication  against  them,  though  parties,  and  they  were 
not  parties  to  the  Schoeneman  case.  As  to  the  Frank  & 
Adler  case:  The  record  shows  that  "on  motion  of  Jacob 
Miller  Sons  &  Co,,  and  other  attaching  creditors,"  a  pre- 
vious order  was  modified.  The  object  of  service  of  process 
is  only  to  notify  persons  of  the  suit,  and  bring  them  under 
the  power  of  the  court.  Appearance  answers  the  same  pur- 
pose. By  it  the  party  submits  himself  to  the  jurisdiction 
of  the  court.  Any  appearance,  except  to  object  to  the  jur- 
isdiction,— as,  for  instance,  to  take  advantage  of  defect  in 
process  or  return, — is  a  general  appearance,  not  special, 
and  will  dispense  with  its  service.  Any  motion  in  the  case 
will  do  so.  2  Enc.  PL  &  Prac.  632-637;  Z^jw^  v.  Railroad 
Co.  35  W.  Va.  438,  (14  S.  E.  123.)  The  words  "other  attach- 
ing creditors,"  though  general,  would  be  made  specific  by 
the  bill,  applying  to  all  its  parties  having  attachments. 
Therefore  the  attaching  creditors  are  bound  by  decree  hold- 
ing valid  the  sale,  unless  they  can  for  other  cause  reverse 
it.  Next  the  Schoeneman  suit:  It  is  said  that  the  attach- 
ing creditors  appeared  to  this  suit  by  indorsing  on  answers 
therein  exceptions,  and  by  accepting  notice  of  the  execu- 
tion of  an  order  of  reference,  and  by  appearing  and  taking 
depositions.    This  would  not  make  them  parties,  when  they 
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were  not  mentioned  in  the  bill,  and  their  interests  were  not 
stated.  Bland  V.  Steward,  35  W.  Va.  518,  (14  S.  E.  215); 
Burley  v.  Weller,  14  W.  Va.  264.  And  it  is  claimed  that  be- 
cause Frank  &  Adler  asked  for  themselves  and  other  de- 
fendants of  the  commissioner,  a  special  statement,  this  was 
an  appearance.  But  these  creditors  were  not  defendants 
to  this  suit,  and  Frank  &  Adler's  request  could  not  bind 
them,  anyhow.  And,  besides,  if  they  themselves  had  made 
the  request,  as  it  was  a  joint  notice  in  both  cases,  it  would 
apply  only  to  the  suit  of  Frank  &  Adler,  to  which  they 
were  parties,  as  both  cases  were  before  the  commissioner. 
Must  they  fail  to  attend  to  one,  on  peril  of  becoming  bound 
in  the  other  suit,  though  not  parties  to  it?  So  with  ap- 
pearance to  the  depositions.  And  this  was  long  before  the 
order  of  consolidation.  I  decide  these  points  as  to  appear- 
ance in  the  Schoeneman  suit  because  they  arise  and  are  dis- 
cussed, but  they  are  not  material  to  the  decision.  That  suit 
recognized  the  validity'  of  the  sale  by  Zeigler  to  Schwab  & 
Co.,  and  sought  to  take  from  the  banks  the  sole  benefit  of 
the  notes  given  under  the  sale  to  Schwab  &  Co.,  and  the 
Frank  &  Adler  suit,  though  it  attacked  the  sale,  did  not 
mention  the  transfer  of  the  notes  to  the  banks;  and  there- 
fore it  might  be  thought,  at  first,  that  the  feature  of  the 
decree  holding  good  the  right  of  the  banks  to  those  notes 
against  the  attachments  would  be  error,  because  based 
alone  on  a  bill  to  which  the  attachment  creditors  were  not 
parties,  and  which  contains  nothing  as  to  their  rights. 
And  this  would  be  so,  provided  they  had  any  valid  claims 
on  those  notes;  but  those  creditors  had  no  such  claim, 
their  claim  being  limited  to  the  stock  of  goods  itself,  under 
the  attachments  levied  on  it.  A  decree  as  to  the  validity 
of  the  sale  could  be  rendered  as  to  them, — ^they  being  par- 
ties in  that  suit.  So,  though  the  point  is  urged,  I  do  not 
see  anything  in  the  point  that  these  creditors  were  not 
served  with  process  and  did  not  appear.  Burgunder  Bros., 
attaching  creditors,  were  parties  to  neither  suit,  and,  not 
being  affected,  cannot  reverse  as  if  they  were  parties. 

Third  question:  Appellants  point  out  that  the  bill  of 
Frank  &  Adler  stated  their  attachments,  and  recognized 
them  as  valid  liens,  and  the  answers  of  Zeigler  and  Schwab 
&  Co.  did  not  attack  them,  and  that  this  alone  demanded  a 
decree  allowing  them  as  liens.    The  response  is  that  the 
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answers  denied  all  fraud  in  the  sale  of  the  goods,  but  al- 
leged it  to  be  valid.  If  valid,  that  sale  would  deprive  the 
attachment  of  all  force  as  a  lien  on  the  goods,  becanse  it 
antedated  the  attachments.  Hence,  when  the  answers  put 
in  issue  the  fraud  in  the  sale,  they  put  in  issue  the  lien  of 
the  attachments,  as  a  legal  consequence. 

Fourth  question :  As  the  attaching  creditors  were  not 
parties  to  the  only  bill  involving  the  rights  of  the  banks 
to  the  Schwab  &  Co.  notes,  it  may  be  questioned  whether 
we  ought  to  pass  thereon ;  but  as  it  is  to  the  interests  of  all 
parties  that  it  should  be  decided,  and  as  the  petition  filed' 
by  these  creditors  to  reverse  the  decree  assigns  this  matter 
as  error,  and  as  attorneys  for  these  creditors  present  it  for 
decision,  we  pass  on  it.  In  fact,  I  think  that  petition  calls 
on  us  to  do  so.  The  right  of  the  banks  to  those  notes  as 
collateral  for  their  debts  is  not  controverted  on  the  ground 
of  their  transfer  being  tainted  with  fraud  in  fact,  but  on 
the  ground  of  its  being  legal  fraud,  as  an  unlawful  prefer- 
ence of  one  creditor  over  another.  As  is  well  known,  at 
common  law  an  insolvent  man  could,  in  good  faith,  trans- 
fer any  estate  for  payment  of  one  honest  debt  over  another, 
though  nothing  was  left  for  that  other;  but  statute  law 
changes  this  to  a  certain  extent,  not  wholly.  While  chapter 
4,  Acts  1895,  does  curtail  this  power  to  give  preference,  its 
closing  proviso  excepts  from  the  operation  of  the  act  the 
transfer  of  notes  and  other  evidences  of  debt  in  payment  of, 
and  as  security  for,  a  bona  fide  debt;  thus  leaving  such 
transfer  still  under  the  common-law  rule.  The  question  of 
whether,  as  the  notes  are  negotiable,  and  the  bank  a  holder 
for  value,  it  could  hold  them  if  the  statute  applied,  does 
not  arise,  as  the  statute  does  not  apply  to  the  matter.  The 
right  of  the  banks  to  the  notes,  as  against  the  attaching 
creditors,  is  good,  beyond  question.  We  do  not  decide,  as 
between  the  banks  and  Schwab  &  Co.,  as  to  those  notes. 

Fifth  question:  Was  the  sale  of  the  Huntington 
stock  of  goods  by  Zeigler  to  Schwab  &  Co.  in  fraud  of  cred- 
itors? Zeigler  was  overwhelmed  by  a  mountain  of  debt 
here,  there,  and  everywhere,  amounting  to  about  sixty 
thousand  dollars, — likely  more, — and  his  assets  about  twen- 
ty thousand  dollars.  He  was  illiterate,  but  had  had  a  long 
business  experience  as  a  merchant  in  large  business.  He 
had  been  in  business  at  Huntington  since  1882.     At  the 
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date  of  the  sale  he  had  a  store  in  Charleston  and  one  in 
Huntington,  with  an  average  stock  in  each  of  ten  thousand 
dollars  or  twelve  thousand  dollars.  He  had  paid  up  all 
bills  to  the  spring  of  1896.  He  was,  however,  in  debt  to 
banks  at  least  eight  thousand  dollars.  There  was  also  a 
lien  on  his  Huntington  store  building  to  its  value.  On  the 
17th  of  April,  1896,  he  made  statements  to  wholesale  mer- 
chants of  hifi  assets  and  liabilities,  according  to  an  in- 
voice taken  18th  July,  1895,  showing  assets  over  liabilities 
fortv-four  thousand  three  hundred  dollars.  This  was  vast- 
ly  overdrawn  and  fictitious.  It  was  intended  to  inspire  con- 
fidence of  decided  solvency,  especially  as  he  had  paid  up 
antecedent  purchases,  likely  with  the  aid  of  money  bor- 
rowed from  the  banks.  He  was  inspiring  confidence  so  as 
to  effect  large  purchases  of  goods  of  wholesale  merchants 
at  various  different  points,  and  he  did  that  spring  make  nu- 
merous large  purchases  from  merchants  at  different  points. 
He  purchased  goods  on  credit  between  1st  December,  1895, 
and  20th  May,  1896,  costing  forty-five  thousand  six  hundred 
and  sixty-seven  dollars  and  ninety-seven  cents, — likely 
more, — and  owed  for  goods,  when  he  made  the  sale,  forty- 
five  thousand  and  thirty  dollars  and  seventy-five  cents;  and 
he  owed  bank  debts  and  the  lien  on  his  Huntington  store- 
house, the  last  debt  being  four  thousand  nine  hundred  and 
sixty-seven  dollars  and  forty-six  cents,  and  the  bank  debts 
eight  thousand  dollars.  His  indebtedness  may  have  been 
larger.  From  December  to  his  failure  he  sold  goods  exclu- 
sively for  cash,  amounting  to  from  forty  thousand 
dollars  to  fifty  thousand  dollars.  Where  this  money 
went,  does  not  appear.  He  kept  no  books.  His 
checks  on  the  banks  are  gone.  He  does  not  appear  to  have 
used  it  in  paying  debts.  None  were  paid,  we  may  say.  He 
does  not  show  it.  The  debts  now  involved  were  not  ma- 
tured when  he  failed.  He  is  utterly  unable  to  show  where 
all  this  cash  went,  though  pressed  to  do  so.  As  a  witness, 
he  did  not  remember.  He  could  not  specify  the  parties  to 
whom  he  paid.  It  is  a  most  singular  and  wonderful  in- 
stance of  entire  failure  in  a  large  business  to  specify  the 
disposition  of  a  large  amount  of  cash  by  books,  checks,  re- 
ceipts, or  otherwise.  He  seems  to  have  marked  out  the 
program  of  saying  in  these  matters,  "I  don't  know,''  "I 
can't  remember,"  to  suppress  all  light.     His  son  Harry, 
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who  chiefly  controlled  the  Huntington  businesfl,  doee  the 
Bame, — gives  no  light,  books,  checks,  or  receipts,  or  other 
specification  of  where  this  money  went.  He  does  say  that 
he  squandered  it  by  playing  poker  and  otherwise  "blowing 
it  in,''  in  his  language,  but  does  not  specify  where  he  lost 
more  than  one  thousand  dollars.  He  does  not  specify. 
His  account  is  utterly  unsatisfactory, — wonderfully  so.  All 
this  impresses  us  with  the  conviction  that  Zeigler  "broke 
f ullhanded,"  and  pocketed  this  cash  from  suffering  credit- 
ors. Their  own  evidence  gives  the  case  this  hue  in  many 
particulars,  which  I  cannot  represent  without  tedious,  use- 
less detail.  This  view  is  confirmed  by  the  evidence  of  a 
bank  teller  that  Max  Schwab,  a  clerk  in  Zeigler's  Hunting- 
ton store,  and  perhaps  Dave,  also,  frequently  brought  small 

notes  to  the  b^nk  and  exchanged  them  for  one  hundred 
dollar  notes.  Was  this  done  in  order  more  readily  to  hide 
away  the  money?  When  the  bank  debts  were  pressing 
Zeigler,  and  he  was  unable  to  pay, — ^when  the  mountain  of 
debt  for  goods  was  soon  to  come  down  upon  him, — he 
sold  the  Huntington  store  to  a  son,  a  son-in-law,  and  a 
brother  of  that  son-in-law, — not  strangers.  The  fact  that 
close  kindred  were  called  in  at  this  pressing  time  affords 
a  circumstance  against  the  purity  of  the  transaction.  Burf 
V.  Timmo?is,  29  W.  Va.  441,  (2  S.  E.  780).  But  we  must 
not  here  lose  sight  of  a  fact  of  importance.  They  did  not 
pay  cash.  The  purchase  money  or  its  payment  is  not  ficti- 
tious. There  is  no  inadequacy  of  price,  for  they  paid  full 
vaJue.  And  what  they  paid  went  to  pay  Zeigler's  honest 
debts,  not  to  Zeigler's  secret  pockets.  These  facts  go 
strongly  to  repel  fraud,  at  first  blush.  One  naturally  asks, 
how  can  the  sale  be  fraudulent,  when  its  proceeds  went  to 
pay  an  honest  debt?  There  would  seem  to  be  no  fraudulent 
motive.  Were  there  no  other  facts,  there  would  be  absent 
a  fraudulent  motive;  but  there  is  another  controlling  fact» 
Mrs.  Zeigler  in  1887  acquired  lots  in  Huntington,  on  which 
she  built  a  brick  residence.  It  was  paid  for  out  of  a  busi- 
ness carried  on  in  her  name,  but  made  successful  by  the 
labor  and  capacity  of  her  husband.  She  had  indorsed  his 
paper  to  the  above-named  banks  for  at  least  eight  thou- 
sand dollars.  Unless  the  bank  indebtedness  should  be  re- 
moved, the  home  wonld  be  swept  away  in  the  great  Hood 
of  Zeigler's  indebtedness, — swept  away  from  Zeigler,  swept 
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away  from  his  wife,  ewept  away  from  his  family.    This  is 
why  that  store  was  sold  and  its  proceeds  applied  on  those 
bank  debts.    This  is  the  motive  moving  the  action  of  Zeig- 
ler, his  son,  son-in-law,  and  friend.     Others  must  suffer, 
but  Zeigler  and  hia  wife  and  family  must  be  isaved  a 
home.    It  thus  went  to  the  benefit  of  Zeigler  and  family. 
No  matter  that  the  sale  went  on  just  debts,  no  matter  about 
the  form  of  the  transaction,  the  fact  remains  that  Zeigler^s 
Huntington  store  went  to  save  himself  and  family  a  home, 
consisting  of  valuable  property,  to  the  prejudice  of  other 
creditors;  in  other  words,  Zeigler's  store  goes  to  the  direct 
benefit  of  himself  and  family,  while  his  just  creditors  suf- 
fer.   And  this  result  is  accomplished  through  close  rela- 
tives and  a  close  friend.    Equity  looks  at  substance  and 
not  results,  not  mere  form.    It  finds  the  fraud,  no  matter 
in  what  form  or  cover  it  comes.    We  cannot  prove  fraud 
directly.     Generally  it  must  appear  from  circumstancee. 
Look  at  the  circumstances  of  each  particular  transaction, 
the  situation  and  relation  of  the  parties,  and  the  motives 
and  purposes  probably  moving  them.    We  must  judge  by 
what  we  know  of  human  nature,  of  man's  conduct,  without 
proof.  We  must  thus  ascertain  and  say  why  men  did  a  given 
act, — what  was  their  aim,  their  end  in  view.    Did  the  son 
and  son-in-law  know  of  Zeigler's  vast  indebtedness?    Both 
were  clerks  and  present  in  the  store,  and  saw  the  loads  of 
goods  coming  in,  and  they  knew  they  were  on  credit.    How 
could  they  help  but  know  these  things,  encountering  them 
face  to  face  every  day?    Who  more  likely  to  know  of  this 
foreign  indebtedness,  as  they  certainly  knew  of  the  bank 
debts?    The  case  is  pregnant  with  means  of  knowledge  to 
them.    It  would  be  against  all  fair  probability  to  say  that 
they  were  ignorant  of  the  true  state  of  things.    Did  these 
purchasers  know  that  Mr«.  Zeigler's  house  was  in  danger? 
W^ould  not  the  son  and  son-in-law  know  that  she  was  her 
husband's  bank  indorser  for  a  large  sum?    "Notice  of  fraud 
need  only  to  be  sufficient  to  put  a  man  of  ordinary  prudence 
and  experience  in  business  transactions  on  inquiry.    ♦  ♦  ♦ 
Whatever  is  sufficient  to  direct  his  attention  to  the  prior 
rights  of  creditors,  and  enable  him  to  ascertain  their  na- 
ture by  inquiry,  will  operate  as  notice."     Bump,  Fraud. 
Conv.  section  494.    *The  nature  and  circumstances  of  the 
transaction  may  sometimes  be  such  as  must  apprise  the 
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grantee  of  its  clharacter  and  object.  ^Res  ipsa  loquitur.^ 
(The  thing  itself  telte.')  If  he  has  notice  euflficient  to  put 
him  on  inquiry,  he  cannot  be  deemed  a  bona  fide  purchas- 
er,'' Id.  section  184.  Circumstances  will  prove  fraud. 
Farley  v.  Bateman,  40  W.  Va.  540,  (22  S.  E.  72) ;  Reynolds, 
AdmWs  V.  Gawthrop  Heirs,  37  W.  Va.  3,  (16  S.  E.  364).  The 
facts  make  a  prima  facie  case  of  fraud, — good  until  other 
facts  overthrow  it.  Parker  v.  Valentine,  27  W.  Va.  677. 
Though  a  party  pay  full  consideration,  yet  if  he  knows,  or 
has  notice  to  warn  him,  of  the  fraudulent  intent  of  his 
grantor,  what  he  pays  does  him  no  good,  he  loses  the  con- 
sideration, and  the  property  goes  to  creditors.  G^shom^s 
ExW  V.  Snodgrass,  17  W.  Va.  717,  770;  Gillespie  v.  Allen, 
37  W.  Va.  675,  (17  S.  E.  184).  Therefore  the  proceeds  of  the 
goods  are  liable  to  creditors  of  Jacob  Zeigler,  and  the  at- 
taching creditors  have  preference  of  payment  out  of  same, 
by  reason  of  their  attachments.  Decree  reversed  and  case 
remanded. 

Reversed, 


« 
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WHEELING. 

McKell  et  ux.  v.  Collins  Colliery  Co. 


4d   685 
48    814 


Submitted  February  8,  1899— Decided  June  17,  1899.       |.m  ^ 

1.  Equity  Pleading — Depositions — Exceptions  to  Bill, 

When  a  bill  in  chancery  for  injunction  against  a  defendant  cor- 
poration was  taken  for  confessed,  and  set  for  "hearing-  at  Septem- 
ber rules,  1896,  and  at  May  rules,  1897,  the  defendant  filed  its 
answer  in  the  cause,  signed  by  its  corporate  name  by  its  attor- 
ney, and  from  that  time  until  September  28,'  1897,  the  plaintiff 
and  defendant  took  depositions  to  sustain  their  respective  plead- 
ings, and  the  cause  was  thus  fully  prepared  for  hearing  on  its 
merits,  it  is  not  error  for  the  circuit  court  to  overrule  exceptions 
filed  to  said  answer  on  said  28th  day  of  September,  1897,  because 
same  was  not  properly  filed,  and  because  it  was  not  properly  at- 
tested,    (p.  632). 

2.  Equity  Pleading — Waiver. 

In  such  case  the  plaintiff  will  be  held  to  have  waived  his  right 
to  except  to  such  answer  for  the  want  of  proper  filing  and  attesta- 
tion, and  the  cause  comes  within  the  purview  of  section  4,  chapter 
134,  Code.     (p.  632). 

3.  Lease — Reservation — Right  of  Way, 

When  the  grantor  reserves  in  a  coal  lease  **the  right  of  way 
for  any  railroads  or  wagon-roads  that  may  be  required  for  the 
further  development  of  any  of  the  property  of  the  lessor"  over 
and  through  the  leased  premises,  and  in  the  lease  it  is  provided 
that  "the  buildings  and  other  improvements  to  be  erected  by  the 
lessee  shall  be  so  located  and  constructed  as  to  preserve  proper 
and  convenient  entries  to  and  from  the  C.  &  O.  Ry.  Co.,  or  other 
railroad  company's,  tracks,  to  which  the  lessors  may  grant  per- 
mission through,  over,  and  across  said  track, — the  location  of  such 
railroad,  if  reasonably  convenient,  to  be  determined  before  said 
improvements  arc  erected," — the  selection  of  the  route  is  for  the 
owner  of  the  way;  but  he  cannot  make  it  an  unreasonable  place, 
when  it  would  cause  unnecessary  injury  to  the  lessee,     (p.  633.) 

4.     Equity  Pleading — Evidence — Right  of  Way — Obstructions. 

In  a  suit  to  enjoin  the  lessee  from  obstructing  by  such  buildings 
and  improvements  a  right  of  way  selected  by  the  grantor,  which 
the  lessee  claims  is  unreasonable  and  unnecessarily  injurious  to 
its  operations,  it  is  competent  for  the  lessee  to  offer  evidence  in 
support  of  other  and  alternative  ways  or  routes,     (p.  634.) 
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5.  Depositions— /VrwfW5tV7ff  of  Court. 

It  is  a  general  rule  that  a  deposition  once  taken  cannot  be  re- 
taken without  the  leave  of  the  court,  which  will  always  be  g^ranted 
whenever  justice  seems  to  require  it.     Carter  v.  Edwards,  80  Va^ 
58.     (p.  634). 

6.  Equity  'Plt.adino— Depositions. 

When  a  deposition  not  excepted  to  has  been  retaken  without 
leave  of  the  court,  it  may  or  may  not  he  read,  at  the  discretion  of 
the  court     (p.  634.) 

Error  to.  Circuit  Court,  Fayette  County. 

BiU  by  Thomas  G.  McKell  and  wife  against  the  Collins. 
Colliery  Company.  Decree  for  defendant,  and  plaintiffs 
bring"  error. 

Affirmed. 

Payne  &  Payne  and  Brown,  Jackson  &  Knight,  for 
plaintiff  in  error. 

C.  W.  Dillon,  for  defendant  in  error. 
^McWhorter,  Judge: 

On  the  15th  day  of  June,  1893,  Thomafi  G.  McKell  and 
Jean  D.  McKell,  his  wife,  leased  to  the  Collins  Colliery 
Company,  a  corporation,  for  the  period  of  twenty-five 
years  from  said  date,  for  coal-mining  and  coalcoking  pup- 
poses  only,  a  tract  of  one  thousand,  thirty-six  acres 
of  land  in  Fayette  and  Raleigh  counties.  Said  lease 
contains  the  following  reservations:  "Also,  the 
right  of  way  for  any  railroads  or  wagon  roads  that  may 
be  required  for  the  further  development  of  any  of  the 
property  of  the  lessors  is  excepted  and  reserved  by  lessors^ 
and  proper  right  of  air  courses  from  and  to  adjoining  landa 
are  also  reserved,  to  be  located  by  engineer  of  the  lessors^ 
This  right  used  is  to  be  restricted  or  exercised  only  on  the 
written  recommendation  of  the-  engineer  or  agent  of  the 
lessors."  And  it  further  contains  the  following  provision  r 
''Second.  The  lessee  shall  have  the  sole  and  exclusive  priv- 
ilege of  mining  and  coking  from  the  said  Sewell  or  upper 
seam  of  coal  on  the  above-described  premises  during  the 
continuance  of  this  lease,  and  the  privilege  of  using  so 
much  of  the  surface  of  the  land  and  such  of  the  timber  as. 
has  been  above  set  apart  by  lessors  for  use  of  this  lease; 
also,  so  much  stone,  sand,  and  water  thereon  as  may  be 
necessary  for  its  mining,  coking,  and  building  purposes  on 
said  premises,  but  for  no  other  purpose;  and  it  is  further 
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agreed  that  the  buildings  and  other  improvements  to  be 
erected  by  the  lessee  shall  be  so  located  and  constructed 
as  to  preserve  proper  and  convenient  entries  to  and  from 
the  Chesapeake  &  Ohio  Railway  Company,  or  other  railroad 
company's,  tracks,  to  which  the  lessor©  may  grant  permis- 
sion through,  over,  and  across  the  said  tract, — ^the  location 
of  such  railroad,  if  reasonably  convenient,  to  be  determined 
before  said  improvements  are  erected."  At  the  August 
rules,  1896,  the  said  McKells  filed  their  bill  in  the  circuit 
court  of  Fayette  County  against  the  Collins  Colliery  Com- 
pany, reciting  and  exhibiting  said  lease,  and  alleged  that, 
by  the  terms  and  stipulations  contained  in  said  lease, 
they  had  the  absolute  right  to  build  through  and  over 
said  leased  premises  wagonroads,  tramroads,  railroads,  or 
any  other  line  of  transportation,  from  the  tracks  of  the 
Chesapeake  &  Ohio  Railway  Company  to  the  lands  of  plain- 
tiffs lying  back  of  and  remote  from  the  said  railway  tracks, 
for  the  further  development  of  their  property;  that  no  ob- 
structions were  to  be  placed  by  said  defendants  in  the  way 
of  said  rights  of  way  so  reserved,  but  that  its  buildings  and 
improvements  were  to  be  so  erected  as  not  to  in  any  man- 
ner interfere  with  the  free  use  of  said  rights  of  way  by 
plaintiffs;  that  said  plaintiffs  owned  valuable  coal  and  tim- 
ber lands  adjacent  to  the  leasehold  of  defendant,  and  were 
anxious  to  develop  it,  but  in  order  to  do  so  it  would  be  nec- 
essary to  construct  a  railroad  through  the  premises  of  de- 
fendant, and  that  there  was  but  one  practicable  route  for 
said  road,  which  route  was  fully  described  and  designated 
in  a  plat  and  notice  filed  as  an  exhibit  with  the  bill;  that, 
in  pursuance  of  said  lease  and  reservations  therein  con- 
tained, they  staked  out  and  surveyed  the  line  of  railroad 
designated  in  said  exhibit,  and  sought  to  build  the  same 
through  the  premises  leased,  in  a  manner  that  would  in  no 
•  way  interfere  with  defendant  in  the  full  enjoyment  of  the 
privileges  granted  in  said  lease;  that  the  particular  forma- 
tion of  the  land  through  which  said  railroad  was  sought 
to  be  constructed  was  such  that  no  other  available  way 
could  be  had;  that  defendant  had  full  knowledge  and  ade- 
quate notice  of  plaintiffs'  intention  and  preparation  for 
building  said  road,  yet  defendant,  totally  disregarding 
plaintiffs'  rights  reserved  in  said  lease,  and  flatly  ignoring 
said  notices,  began  building,  without  consent  of  plaintiffs, 
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and  within  the  line  of  said  proposed  railroad  designated  in 
said  exhibit,  additional  buildings  to  its  storehouse,  which 
addition  obstructed  and  prevented  plaintiffs  in  building  and 
constructing  said  railroad;  that  said  additional  buildings 
were  placed  where  they  were  for  the  purpose  of  obstruct- 
ing plaintiffs  in  the  construction  of  their  said  railroad,  and 
could  have  been  placed  in  as  convenient  location  on  the 
east  end  of  said  store  building  instead  of  on  the  west  end, 
and,  if  placed  on  the  east  end,  would  not  have  interfered 
with  plaintiffs  proposed  railroad,  but,  as  they  were,  would 
permanently  interfere  with  plaintiffs  in  the  construction  of 
same,  and  prevent  them  from  developing  their  property; 
that  the  damage  from  said  obstruction  would  be  irrepara- 
ble, as  they  would  permanently  prevent  the  construction 
of  the  proposed  railroad  on  the  only  practicable  location; 
and  that  such  damage  could  not  be  adequately  compen- 
sated by  a  recovery  in  a  suit  for  damages, — ^and  prayed  that 
inasmuch  as  they  were  without  relief  except  in  equity,  and 
to  avoid  a  multiplicity  of  suits,  defendant,  its  agents,  and 
employes,  be  enjoined  and  inhibited  from  any  longer  ob- 
structing the  said  line  of  railroad  by  the  said  building,  or 
in  any  way  whatever  from  placing  further  obstructions  on 
said  line;  and  that  defendant,  its  agents  or  employes,  be 
required,  as  soon  as  possible,  to  remove  any  and  all  ob- 
structions placed  by  them  thereon,  from  off  the  said  right 
of  way;  and  for  general  relief.  At  the  May  rules,  1897, 
the  defendant  filed  its  demurrer  and  answer  to  said  bill: 
Admitting  the  lease,  and  its  possession  of  the  premises 
thereunder.  Averring  that  plaintiffs  had  wholly  failed  to 
comply  with  the  conditions  of  said  reservation  in  said  lease, 
and  denying  plaintiffs'  right,  under  such  general  reserva- 
tion, to  build  a  raiload  or  wagonroad  over  the  said  leased 
pix^^raises,  unless  the  same  should  be  located  and  used  in 
a  way  that  would  not  interfere  with  and  defeat  the  object 
and  purpose  of  the  lease.  Averring  that,  after  plaintiffs 
had  executed  said  lease,  respondent  laid  out  at  large  ex- 
pense (at  a  cost  of  one  hundred  and  forty  thousand  dollars) 
a  coal  plant,  consisting  of  coke  ovens,  coal  tipples,  side 
tracks,  engine  house,  stables,  tenement  houses,  store  house, 
and  offices,  all  necessary  for  the  successful  operation  of 
th<»  coal  business  and  carrying  out  the  provisions  of  said 
lease;  that  the  openings  of  the  coal  in  the  said  lands  were 
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made  on  either  side  of  Crooked  Run  branch,  the  only  prac- 
ticable place  for  said  ox>enings  upon  th6  land;  that  a  large, 
expensive,  double  tipple  had  been  erected  across  the  said 
branch  or  hollow,  connecting  the  two  openings  to  the  coal; 
that  the  side  tracks  upon  which  the  railroad  cars  stood  to 
be  loaded  from  the  said  tipple  extended  under  the  said  tip- 
ple, in  the  center  of  said  branch,  and  along  up  the  said 
valley,  for  several  hundred  feet;  that  defendant  transported 
over  said  side  tracks  coal  produced  from  said  lands  amount- 
ing to  about  two  hundred  and  fifty  ton«  per  annum,  for 
which  it  paid  plaintiffs  royalties  amounting  to  about  twen- 
ty-live thousand  dollars  per  annum;  that  said  branch  over 
which  said  tipples  were  built  was  very  narrow  (just  suffi- 
cient space  for  defendant's  side  tracks  and  other  appliances 
for  the  proper  loading  and  handling  of  the  coal  so  pro- 
duced) ;  that  said  coal  plant  and  improvements  were  located 
and  built  upon  a  point  on  said  land  known  to  plaintiffs  to 
be  the  only  suitable  place  for  the  successful  operation  of 
a  coal  mine  upon  said  land,  and  that  portion  of  said  land 
where  the  said  coal  plant  was  located  was  included  in  said 
lease  because  it  was  specifically  suited  for  the  improvements, 
and  no  other  practicable  location  could  be  found  upon  the 
said  lands,  and  that  said  improvements  were  built  long  prior 
to  the  institution  of  this  suit,  and  prior  to   any    contem- 
plated road  by  plaintiffs  at  that  point,  and  that  the  coal  plant 
and  the  improvements  were  located  with  the  knowledge 
and  consent  of  plaintiffs.     Denying  that  it  ever  had  any 
notice  or  knowledge  of  the  intention  of  plaintiffs  to  con- 
struct a  road  of  any  kind  where  it  was  proposed  to  con- 
struct it  until  the  written  notice  of  May  23,  1896,  filed  as 
exhibit  with  the  bill,  at  which  time  the  obstruction  com- 
plained of  had  been  completed,  and  in  occupancy  by  defend- 
ant.    Denying  that  it  ever  intentionally  obstructed  the 
right  of  way  claimed  by  plaintiffs.    Denying  that  the  loca- 
tion of  the  road  as  alleged  in  the  bill  was  the  only  practi- 
cable location,  but,  on  the  contrary,  averring  that  there 
were  several  other  locations  to  be  had  on    better   grade, 
cheaper  to  build,  and  perfectly  practicable  and  feasible,  three 
of  which  had  been  surveyed,  mapped,  and  profiled, — one  by 
Oscar  A.  Veazey,  plaintiffs'  engineer,  a  map  and  profile  of 
which  was  exhibited  with  the  answer;  two  others  by  Her- 
man Garner,  civil  engineer,  maps  and  profiles  of  which 
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were  also  exhibited  (the  last  two  showing  two  alternative 
routes  designated  on  said  maps), — either  of  which  said  lo- 
cations wonld  not  materially  interfere  with  defendant's 
coal  plant.  Averring  that  the  location  of  the  right  of  way 
as  claimed  by  plaintiffs  crosses  defendant's  side  tracks, 
runs  under  the  tipples,  through  the  stable  lots,  and  through 
defendant's  store  house,  and  practically  takes  defendant's 
wagon  road  and  only  convenient  thoroughfare  leading  from 
its  store  to  the  railway  depot,  the  use  of  which  location 
by  plaintiffs  as  claimed  in  their  bill  would  practically  de- 
feat the  object  of  the  said  lease,  subject  the  defendant  and 
the  employes  to  continued  annoyance  and  danger,  and 
bring  irreparable  loss  and  damage  to  defendant.  The  said 
answer  says  that  defendant  has  at  no  time  offered  any  re- 
sistance to  plaintiffs  in  the  due  exercise  of  their  rights  un- 
der the  said  provisions  of  said  lease,  and  has  no  objections 
whatever  to  plaintiffs  having  a  right  of  way  for  a  railroad, 
wagonroad,  or  any  other  road,  provided  they  located  said 
road  where  it  would  not  materially  damage  and  interfere 
with  defendant  in  the  proper  use  of  its  said  coal  mine.  Re- 
spondent further  says  that  the  object  of  said  roadway  con- 
tended for  by  plaintiffs  is  supposed  to  be  for  the  purpose  of 
taking  out  timber,  and  that  the  timber  which  is  supposed 
to  be  handled  over  the  said  roadway  respondent  had  offered 
to  buy  of  plaintiffs  at  the  market  price,  but  that  the  offer 
had  been  refused  by  plaintiffs.  "Respondent  further  says 
that  the  prime  object  of  plaintiffs  in  contending  for  the 
right  of  way  upon  the  location  demanded  by  them  is  to  an- 
noy and  injure  defendant  on  account  of  other  differences 
and  disagreements  between  plaintiffs  and  defendant,  which 
arose  previous  to  the  institution  of  this  suit,  and  that  their 
demand  in  this  suit  is  not  a  bona  fide  claim,  but  a  subter- 
fuge for  the  purpose  of  injuring  defendant;  and*  having 
fully  answered,  etc.  Depositions  were  taken  and  filed  in 
the  cause  by  both  plaintiffs  and  defendant. 

On  the  28th  day  of  September,  1897,  the  plaintiffs  ten- 
dered exceptions  to  defendant's  answer  on  the  following 
grounds:  (1)  Because  the  same  was  not  properly  filed; 
(2)  because  the  s«ame  was  not  properly  attested;  (3)  because 
the  same  was  not  responsive  to  the  bill;  and  (4  )becaufie 
the  same  was  not  sufficient  in  law, — and  for  the  said  rea- 
sons moved  the  court  to  strike  out  said  answer  from  the  pa- 
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pePB  in  the  cause,  which  exceptions  were  ordered  filed,  when 
the  court,  on  consideration  of  the  defendant's  demurrer  to. 
the  bill  and  said  exceptions  to  the  answer,  overruled  the 
demurrer  to  plaintiffs'  bill  and  the  demurrer  to  defendant's 
«,nswep,  and  each  and  every  exception  thereto,  and  also 
plaintiffs'  motion  to  strike  out  said  answer  from  the  file  in 
«aid  cause,  and  plaintiffs  replied  generally  to  said  answer, 
and  the  cause  was  heard  on  the  1st  day  of  October,  1897, 
upon  plaintiffs'  bill  and  exhibits,  defendant's  answer  and 
replication  thereto,  the  depositions  of  witnesses,  and  ex- 
<;eptions  thereto,  and  arguments  of  counsel.  The  court 
overruled  defendant's  exception  to  the  deposition  of  T.  G. 
McKell,  and  sustained  its  exceptions  to  the  second  deposi- 
tions of  J.  J.  Robinson  and  Thomas  Nichol,  so  far  as  the 
same  were  not  in  rebuttal  to  the  defendant's  depositions, 
and  refused  to  grant  the  injunction  prayed  for,  and  dis- 
missed plaintiffs'  bill  and  gave  defendant  judgment  for 
costs,  from  which  decree  plaintiffs  appeal  to  this  court, 
and  say  that  it  was  error  to  allow  the  answer  of  defendant 
to  be  read,  because  the  same  was  neither  properly  filed,  at- 
tested, nor  responsive  to  the  bill;  that  it  was  error  to  allow 
the  defendant  to  offer  any  evidence  in  support  of  an  alterna- 
tive route,  to  strike  the  second  deposition  of  J.  J.  RoMnson 
and  Thomas  Nichol  from  the  record,  and  to  refuse  to  con- 
eider  the  same,  and  to  deny  the  plaintiffs  the  rights  reserved 
in  said  deed  of  lease,  and  to  dismiss  their  bill  by  the  decree 
of  October  1, 1897,  without  granting  them  the  relief  prayed 
for. 

As  to  the  first  assignment,  the  answer  of  defendant 
was  filed  the  1st  of  May,  1897, — as  early  as  May  rules, 
which  are  held  the  first  Monday.  While  it  is  contended  by 
appellees  that  it  was  properly  filed  at  rules,  under  section 
5,  chapter  125,  Code,  the  cause  had  been  matured  before 
that  time,  and  was  no  longer  at  the  rules,  yet  the  answer 
was  filed  in  the  cause,  and  appellants  nowhere  claim  that 
they  had  no  notice  of  the  filing  of  the  answer,  but  both 
parties  went  on  taking  depositions  in  support  of  their  bill 
and  the  answer,  respectively,  for  nearly  five  months  after 
the  filing  of  the  answer,  and  the  cause  was  prepared  for 
hearing  on  its  merits  before  exception  was  taken  to  saitt 
answer  for  any  cause.  In  Hayzlett  v.  McMillan^  11  W.  Va. 
464,  it  is  held :    "Generally  an  answer  to  a  bill  in  equity  can 
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only  be  filed  during  the  session  of  the  coart,  or  at  the  pules^ 
but  by  our  statute  an  exception  is  made  in  cases  of  injunc- 
tion.   The  larger  power  to  entertain  and  decide  the  motion 
to  dissolve  embraces  that  of  receiving  the  answer,  and  also 
replication  thereto,  and  making  them  a  part  of  the  record.^'^ 
Goddin  v.  Vaughan's  Ex'x,  14  Grat.  102,  130.    In  the  case 
at  bar  no  injunction  had  been  granted.    The  contest  was 
upon  the  application  in  the  bill  for  an  injunction.    The  bill 
did  not  require  a  sworn  answer.    Technically,  the  answer 
should  have  been  signed  by  the  president,  with  the  seal  of 
the  company  affixed.   Teterv.  Railroad  Co.,  35  W.  Va.  433^ 
(14  S.  E.  146).     But  plaintiffs  raised  no  objection  there- 
to during  the  five  months  the  parties  were  preparing  the 
case  on  the  bill  and  answer  by  taking  their  proofs,  and,  as 
stated  in  appellant's  petition  for  appeal,  "no  temporary  in- 
junction was  asked,  but  by  mutual  consent  the  matter  was 
heard  on  its  merits."    Under  the  circumstances  of  this  case, 
if  the  court  had  sustained  the  exception  to  the  answer, 
it  must,  to  do  justice  to  the  cause,  have  permitted  defend- 
ant to  file  its  answer,  when  the  discarded  paper  would  have 
received  the  signature  of  the  president  and  the  seal  of  the 
company,  and  again  been  tendered  as  the  answer  of  the  de- 
fendant.   If  plaintiffs  intended  to  rely  upon  the  insufficien- 
cy of  the  answer  and  its  filing,  why  did  they  delay  their  ob- 
jections and  exceptions  thereto  until  the  cause  was  pre- 
pared by  the  taking  of  testimony  for  hearing?    Appellants 
say  that  the  answer  was  "no  answer,"  and  therefore  the 
case  did  not  come  within  the  purvew  of  section  4,  chapter 
134,  Code,  as  "the  absence  of  a  necessary  pleading  does  not 
constitute  a  mere  informality  in  the  proceedings,  and  is  not 
cured  by  a  hearing  on  the  merits" ;  that  "without  an  answer 
the  bill  stood  taken  for  confessed,  and  defendant  was  not 
entitled  to  read  Its  depositions,  and  the  decree  of  the  court 
below  should  have  been  granted,  and  the  decree  of  this 
Court  should  grant  the  prayer  of  plaintiffs'  bill.."    If  this 
is  true,  why  did  not  plaintiffs  file  their  exceptions  to  the 
answer  as  soon  as  it  was  filed,  and  ask  for  the  decree  to 
which  they  were  entitled  on  the  bill  taken  for  confessed? 
Why  the  labor  and  expense  and  waste  of  time  in  taking 
proofs  which  were  unnecessary  on  behalf  of  plaintiffs,  and 
which  could  not  be  properly  read  on  behalf  of  defendant? 
It  is  claimed  the  answer  is  not  responsive  to  the  bill,  and 
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therefore  is  not  sufficient.  The  answer  denies  the  material 
allegations  of  the  bill;  denies  specifically  that  no  other  avail- 
able way  than  the  one  laid  out  by  plaintiffs  could  be  had, 
and  that  the  line  of  railroad  sought  to  be  built  by  plaintiffs 
through  the  leased  premises  would  in  no  way  interfere  with 
the  defendant  in  the  full  enjoyment  of  the  privileges 
granted  it  in  said  lease,  but,  on  the  contrary,  avers  that  the 
building  of  said  road  on  said  location  would  practicaly  de- 
feat the  object  of  the  lease,  and  subject  defendant  and  its 
employes  to  continued  annoyance  and  danger  and  bring  ir- 
reparable lose  and  damage  to  the  defendant;  and  des- 
ignates several  other  routes  or  ways,  as  convenient  and  as 
cheap  to  plaintiffs,  which  could  be  used  without  interfering 
materially  with  the  aperations  of  defendant  in  the  proper 
use  of  its  premisee.  The  defendant  had  taken  a  lease  for 
the  purpose  of  developing  the  coal  interests  of  plaintiffs, 
and  for  removing  the  coal  at  a  profit  to  itself;  it  had  invest- 
ed a  large  amount  of  money  in  preparations  for  its  opera- 
tions, and  was  paying  a  royalty  on  the  products  of  it» 
works  ,to  the  plaintiffs,  of  about  twenty-five  thousand  dol- 
lars per  annum;  and  it  had  the  right  to  the  unrestricted 
use  of  the  premises  for  the  purposes  of  its  business,  subject 
to  the  reservation  by  plaintiffs  of  a  right  of  way  over  the 
premises,  but  the  right  of  way  was  not  located.  Such 
right  of  way  might  be  fixed  by  the  parties,  and,  when  once 
so  fixed,  could  not  be  changed,  and,  not  being  so  fixed,  "the 
selection  of  the  route  is  for  the  owner  of  the  way,  but  he 
cannot  make  it  at  an  unreasonable  place,  when  it  would 
cause  unnecessary  injury  to  the  servient  tenant."  2  Wait, 
Act.  &  Def.  673.  '^lien  one  has  an  easement  in  another's 
land,  he  must  be  allowed  to  enjoy  it  in  such  a  manner  as 
will  secure  to  him  all  the  advantages  contemplated  by  the 
grant,  but  he  must  so  use  his  own  privileges  as  not  to  do 
any  unnecessary  injury  to  the  grantee."  Dixon  v.  Clow^  24 
Wend.  188,  190;  Bisselly.  Grant,  35  Conn.  288;  Russell  v. 
Jackson,  2  Pick.  574.  Appellant  contends  that  the  grantor 
reserving  a  right  of  way  must  use  his  own  judgment  fairly 
in  laying  out  of  the  way,  and,  if  he  does  this,  may  do  so  unre- 
strictedly, unless  restricted  by  the  terms  of  the  lease,  as 
held  in  Hart  v.  Conner^  25  Conn.  331.  Whether  plaintiffs 
have  used  "their  own  judgment  fairly  in  laying  out  the 
way"  is  the  question  for  determination  in  this  suit.    If  it 
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is  found,  as  the  plaintiffs  contend,  that  they  have  so  used 
their  judgment,  then  their  action  should  be  sustained;  but 
if,  on  the  other  hand,  it  is  found  that  they  have  arbitrarily 
exercised  their  reserved  rights,  to  the  great  damage  and 
danger  to  the  interests  of  the  lessee,  they  should  be  re- 
strained in  such  arbitrary  and  unreasonable  exercise  of 
rights  reserved  to  them.  Appellee's  contention  is,  and  it 
undertakes  to  show  by  proofs,  that  the  route  chosen  by  ap- 
pellants would  greatly  damage  and  endanger  its  operations 
under  the  lease,  and  it  undertakes  to  point  out  other  routes, 
as  convenient  and  as  cheap  to  appellants  which  would  not 
interfere  with  or  damage  its  works;  and  I  am  unable  to  see 
why  it  should  not  be  permitted  to  show  this.  If  not,  appel- 
lants might  so  exercise  their  "reserved  rights"  as  to  drive 
appellee  from  its  lease,  or  quite  destroy  its  business. 

The  second  assignment  is  that  it  was  error  to  allow  de- 
fendant to  offer  any  evidence  in  support  of  an  alternative 
route.  This  was  the  main  question  in  controversy.  It  is 
conceded  that  plaintiffs  had  the  right  of  way  by  the  reser- 
vation. Law  and  equity  say  that  it  shall  be  so  located  as 
to  be  convenient  to  plaintiffs,  but  at  the  same  time  not  to 
unnecessarily  injure  their  lessee.  Plaintiffs  allege  that  the 
way  chosen  by  them  is  the  only  available  route,  and  will 
in  no  way  interfere  with  defendant  in  its  operations,  while 
this  is  denied,  and  defendant  undertakes  to  show  there  are 
other  routes  equally  as  convenient  to  plaintiffs,  and  that 
will  not  interfere  with  its  operations,  wMle  plaintiff©' 
route  would  probably  prove  disastrous  to  it;  and  it  is  com- 
petent to  show  these  facts  by  proof. 

The  third  assignment  is  that  it  was  error  to  strike  the 
second  depositions  of  witnesses  Robinson  and  Nichol  from 
thi-  record,  and  refuse  to  consider  them.  These  depositions 
were  stricken  out  so  far  onlv  as  thev  were  not  in  rebuttal 
of  defendant's  depositions.  The  depositions  of  these  wit- 
nesses had  been  regularly  taken  before,  and  filed  in  the 
cause,  and  read  at  the  hearing.  They  were  retaken  without 
leave  of  the  court,  and  it  seems  to  be  well  settled  that  it 
is  discretionary  with  the  court  whether  such  depositions 
shall  be  read.  It  is  true,  in  the  case  of  Fox  v.  Jonesy  1 
W.  Va,  205,  it  is  held  that  "when  a  deposition  haa  been 
taken  in  a  cause,  and  excepted  to,  it  may  be  retaken  by  the 
party  desiring  to  use  it,  before  the  cause  is  heard,  without 
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an  order  from  court  for  that  purpose";  but  in  case  at  bar 
the  first  depositions  were  not  excepted  to.  In  Hall  v. 
Pegram,  85  Ala.  522,  (5  S.  E.  209,)  and  (6  S.  E.  612),  it  is 
held  that  "the  re-examination  of  a  witness  in  a  chancery 
cause  ifi  matter  of  discretion  with  the  chancellor,  and  this 
court  cannot  review  the  exercise  of  that  discretion."  So  in 
Heser  v.  Lumpkin^  4  Ala.  509,  and  in  Carter  v.  Edmonds^ 
80  Va.  56.  "It  is  a  general  rule  that  a  deposition  once  taken 
cannot  be  retaken  without  the  leave  of  the  court,  which 
will  always  be  granted  whenever  justice  seems  to  require 
it."  Fant^.  Miller,  11  Grat.  187;  Van  Hook  v.  Pendleton^ 
2  Blatchf.  85,  Fed.  Cas.  No.  16,852;  BoolA  v.  Mcjilton,  82 
Va.  827. 

The  fourth  assignment,  that  "it  was  error  to  deny  the 
plaintiffs  the  rights  reserved  in  said  deed  of  lease,  and  to 
dismiss  their  bill  by  decree  of  October  1,  1897,  without 
granting  them  the  relief  prayed  for,"  has  been  treated  of 
with  assignment  No.  2.  There  is  some  conflict  of  evidence 
as  to  the  effect  of  the  building  of  the  proposed  railroad  on 
the  route  proposed  by  plaintiffs,  on  the  works  and  opera- 
tions of  defendant  in  mining  and  shipping  the  products  of 
its  mines.  Justus  Collins,  president  of  the  defendant  com- 
pany, testifies  that  all  the  improvements  they  then  had 
upon  the  right  of  way  of  the  tramroad  were  completed  be- 
fore they  had  notice  of  its  contemplation,  except  the  side 
track  for  the  lump  and  egg  coal  cars  above  the  tipple,  which 
possibly  took  in  part  of  the  location  of  the  tramroad;  that 
its  tipple,  side  tracks,  store  house,  ovens,  and  tenant 
houses  had  all  been  located  and  erected  before  such  notice, 
except  the  side  track  mentioned.  He  further  says:  "There 
are  three  other  feasible  locations  for  a  tramroad  down 
Crooked  run,  besides  the  one  located  by  Glen  Jean  Lumber 
Company;  One  located  in  August,  1896,  by  O.  A.  Veazey, 
an  employe  of  Thomas  G.  McKell,  which  was  intended  for 
a  broad  gauge  railroad  from  a  point  on  the  main  branch 
of  the  C.  &  O.  Railway,  near  our  drainage  opening,  to  the 
apex  of  the  divide  of  Crooked  run  and  Barren  branch  at 
the  same  point  where  the  tramroad  is  located,  to  develop 
the  back  lands  of  Mr.  McKell.  There  are  also  two  other 
roads  located  by  Mr.  Harmon  Garner,  a  skilled  engineer 
employed  by  the  defendant,  and  tying  up  with  the  proposed 
tramway  of  the  plaintiffs  at  a  point  beyond  the  end  of  our 
side  tracks  up  Crooked  run.    One  of  the  roads  then  makes 
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oonnectioDB  with  the  proposed  road  of  the  plaintiff  by  the 
present  railway  station."  And  he  states  that,  in  his  opin- 
ion, timber  could  be  transported  over  the  Veazey  route 
much  more  easily  than  over  plaintiff's  proposed  route;  that 
Veazey's  location  shows  a  grade  of  four  per  cent.,  while, 
m  his  judgment,  if  a  tramroad  at  defendant's  tipple  should 
be  upon  the  grade  of  defendant's  tracks,  the  grade  to  the 
low  gap  from  that  point  would  simply  be  impracticable; 
that  neither  the  route  located  by  Veazey  nor  that  located  by 
Garner  w^ould  interfere  with  defendant's  tipple  or  side 
tracks;  that  plaintiff's  proposed  location  crosses  defendant's 
side  tracks  above  the  tipple  at  an  elevation  above  the  same 
of  six  or  eight  feet,  and  would  prevent  it  from  operating 
the  side  tracks;  it  would  come  under  the  tipple,  and  pre- 
vent the  operation  of  a  box-car  loader  ,and  the  proper  drain- 
age of  the  waters  of  the  creek;  it  would  come  through  its 
stable  lot  on  a  trestle  or  embankment;  cross  its  wagon  road 
through  the  w^orks  at  four  points;  would  make  a  deep  cut 
immediately  in  front  of  its  store  and  oflflce;  "and  generally 
the  location  of  the  tramway  is  through  our  very  vitals,  en- 
dangering possibly  our  teams  and  people  in  crossing  back 
and  forth  from  the  work,  and  subjecting  us  to  incalcula- 
ble annoyance  and  damage."  And  he  thinks  it  would  ma- 
terially interfere  with  the  company  carrying  out  the  provis- 
ions of  its  lease  from  plaintiffs.  On  cross-examination  Mr. 
Collins  testified  as  follows  in  relation  to  the  company's  pro- 
posed box-car  loader:  "Q.  How  much  space  will  your  box- 
car loader  occupy?  A.  About  fifteen  feet  foundation  to  it. 
Q.  I  understand  the  box-car  loader  is  to  lie  on  a  solid  foun- 
dation of  masonry.  Will  that  occupy  space  between  the 
tracks  as  they  now  are?  A.  No,  sir;  the  delivery  track 
will  be  thrown  over  between  some  other  bents,  and)  the 
foundation  of  the  box-car  loader  will  be  placed  between  the 
bents  that  the  delivery  track  now  occupies,  and  we  would 
throw  the  delivery  track  further  over.  Q.  The  delivery 
track  would  then  occupy  the  proposed  right  of  way  of  the 
tramroad?  A.  Yes,  sir.  Q.  Would  not  the  throwing  of  this 
delivery  track  have  the  same  effect  upon  flooding  the  tracks 
of  the  construction  of  the  tramroad?  A.  We  would  make 
proper  provision  for  it,  if  we  had  it  in  our  control,  regard- 
less of  cost  necessary  to  do  so.  Q.  Could  not  the  same  thing 
be  done  with  the  tramroad?    A.  There  is  not  room  enough 
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for  the  tramroad,  delivery  track,  and  box-car  loader  at  the 
location  they  make.  If  the  tramroad  was  built  over  the 
branch  between  the  bents  next  to  the  delivery  track,  we  can 
not  do  anything  else  there,  because  the  box-car  loader  and 
side  tracks,  or  anything  else,  would  interfere  with  the  tram- 
road.  It  blocks  us  completely.  Q.  Have  you  ever  given  the 
plaintiff  any  notice  of  the  proposed  location  of  your  box- 
car loader?  A.  We  have  plans  and  specifications  of  same, 
and  in  my  letter  to  him  of  April  20th,  1896,  I  told  him: 
*We  find  that,  in  order  to  go  into  the  Western  markets  with 
coal  in  any  quantities,  that  the  coal  must  be  loaded  in  box- 
cars; and,  in  order  to  load  box-cars  rapidly  and  economical- 
ly, we  should  use  a  box-car  loader.  Our  room  around  and 
under  our  tipple  is  very  limited  at  the  present  time,  and 
should  the  Glen  Jean  Lumber  Company  succeed  in  forcing 
the  tramway  under  the  tipple  at  the  point  they  claim  they 
wish  to  locate  it,  we  would  be  utterly  stopped  from  ever 
loading  cars  with  a  loader.  The  next  time  you  are  in  Glen 
Jean,  Mr.  Nichol,  who  has  all  the  plans  of  the  box-car  load- 
er, can  show  you  the  full  details.  The  outlook  for  Western 
business  in  box  cars  for  prepared  coal  is  great,  and  I  am 
anxious  to  be  in  position  to  take  advantage  of  all  the  trade 
that  I  can  possibly  reach.'  To  this  letter  Mr.  McKell  re- 
plied as  follows:  'Yours  of  the  20th  received.  The  reason 
for  building  the  railroad  under  your  tipple  and  through  your 
lease  is  a  matter  of  necessity,  to  enable  Mr.  Robinson  to  get 
out  my  timber  on  and  back  of  your  lease;  you.  having  re- 
fused, as  I  have  been  informed,  to  let  your  tracks  be  used 
for  that  purpose.  The  situation,  as  I  understand  it,  is  one 
of  your  own  making.  If  you  can  make  any  satisfactory  ar- 
rangement with  Mr.  Robinson  that  will  enable  him  to  get 
my  timber  out,  which  he  has  contracted  to  do,  I  will  offer 
no  personal  objection.  This,  however,  would  have  to  be 
done  promptly,  as  the  matter  is  now  in  the  hands  of  my  at- 
torneys; and,  if  I  am  put  to  further  expense  by  your  act, 
I  will  go  on  and  have  the  road  built,  as  I  have  a  large 
amount  of  timber  to  come  out  at  that  point,  and  there  are 
decided  advantages  in  having  control  of  the  road.  Rails 
have  already  been  purchased  for  this  purpose,  but  could 
possibly  be  used  elsewhere.  Awaiting  your  prompt  reply, 
yours  very  truly,  (Signedl)  T.  G.  McKelL'  In  other  words, 
Mr.  McKell  threatens,  unless  Mr.  Robinson  is  permitted  to 
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use  my  side  track,  he  will  put  that  tramroad  right  at  that 
point,  regardless  of  how  mach  he  damages  me  or  any  one 
else."  Witness  H.  Garner,  civil  engineer  of  some  seven- 
teen years'  experience,  corroborates  the  testimony  of  Collins 
very  largely  in  reference  to  the  damage  to  the  lessee's  opera- 
tions, and  danger  to  the  tipple,  in  moving  cars  loaded  with 
logs  on  the  6 1-2  grade,  and'  fully  corroborates  him  in  ref- 
erence to  other  routes  than  the  one  proposed  by  plaintiffs 
being  fully  as  practicable  for  the  purposes  intended,  and 
which  can  be  constructed  as  cheaply  and  which^ 
when  constructed  and  used,  would  not  interfere 
with  defendant's  operations.  Witness  D.  E.  Llewellyn, 
civil  engineer  of  twelve  years'  actual  practice,  says  that 
''if  the  tramroad  passed  under  the  tipple  at  a  grade  of  6 1-2 
per  cent.,  or  if  it  approached  the  tipple  within,  say,  fifty  or 
one  hundred  feet,  it  would  be  a  source  of  danger,  more  or 
less,"  and  says  he  does  not  think  the  route  claimed  by 
plaintiffs  is  the  most  practicable  route;  that  the  route 
called  the  "Alternative  West  Route"  he  estimates  to  be 
cheaper  of  construction,  and  certainly  as  practicable  as 
that  proposed  by  plaintiffs,  and)  would  not  interfere  with 
any  buildings,  tipples,  or  stores,  and  does  not  touch  the 
side  tracks  of  defendant.  J.  J.  Robinson,  witness  for  plain- 
tiffs, testifies  that  plaintiff's  proposed  route  "is  the  most 
practical  way,"  and  would  be  the  cheapest  route  over 
which  to  bring  out  the  lumber;  was  not  a  civil  engineer,, 
but  had  over  twenty  years'  experience  in  cutting,  hauling, 
and  moving  lumber;  was  president  of  the  Glen  Jean  Lumber 
Company,  which  had  authority  from  T.  G.  McKell  for  build- 
ing tramways  through  all  his  lands,  and  haulways,  necessa- 
ry for  the  prosecution  of  their  business  in  getting  out  tim- 
ber; that  the  proposed  route  was  laid  out  by  Engineer 
Thomas  Nichol  under  his  direction, — and  states  that  "it 
don't  touch  the  store.  It  tvljia  through  the  stable  yard, 
and  under  the  tipple."  Thomas  Nichol  testifies:  That  he 
was  civil  engineer  in  employment  of  Thomas  G.  McKell, 
and  located  a  line  of  tramway  or  railroad  from  the  mill  of 
the  Glen  Jean  Lumber  Company  through  the  leased  prem- 
ises of  defendant.  That  the  location  was  made  before  the 
addition  to  the  store  house  of  defendant  commenced.  As 
now  contended  for  and  located,  the  tramroad  runs  under  the 
tipples  of  the  defendant,  and  within  a  few  feet  of  the  front 
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of  the  store,  and  "would  run  through  the  addition  which  is 
being  put  up,  and  which  is  now  occupied  as  offices  by  the 
Collins  Colliery  Company."  That  it  could  not  run  nearer 
than  fifteen  feet  of  the  store.    The  tramroad  would  have  to 
be  crossed  in  going  from  those  offices  and  over  to  the  main 
part  of  the  town,  and  in  going  to  his  coke  ovens  and  to  his 
mines.    It  runs  along  within  a  few  feet  of  the  side  track 
for  some  five  hundred  or  six  hundred  feet.    The  center  of 
the  proposed  tramroad  would  be  within  twelve  feet  of  the 
center  of  the  defendant's  side  tracks  as  they  were  located, 
and  crosses  the  side  tracks  at  one  place.    Defendant  has 
built  some  side  tracks  since  the  tramroad  was  located  along 
its  line,  and  which  the  tramroad  would  be  right  on  top  of. 
Says  the  tramroad,  as  located  by  him,  could  be  operated  by 
a  steam  engine.    The  maximum  grade  was  6  1-2  per  cent. 
The  curves  were  never  laid  down, — ^never  run  out.    It  was 
located  by  angles.    Could  not  tell  the  degree  of  the  curves, 
but  could  see  that  it  was  practicable  to  run  and  operate  a 
steam  engine  over  it.    Thomas  G.  McKell  testified:    That 
he  had  had  every  possible  avenue  leading  to  the  basin  of 
Loup  creek  from  his  property  surveyed'.    Had  gone  over  the ' 
.most  of  the  routes,  and  inspected  them,  with  a  view  of  get- 
ting the  most  practicable  grades  and  routes  for  getting  out, 
and  made  a  critical  examination  of  the  proposed  line,  and  it 
seemed  to  him  to  be  the  only  feasible  route  that  would  make 
it  passible  to  build  at  an  expense  to  the  Glen  Jean  Lumber 
Company,  so  that  it  would  not  be  compelled  to  take  out 
timber  at  a  loss.    That  any  other  route  would  make  the  tim- 
ber cost  more  than  it  was  worth.    He  examined  the  route 
with  reference  to  seeing  whether  or  not  this  privilege  to 
the  Glen  Jean  Lumber  Company  would  infringe  upon  the 
privileges  of  the  Collins  Colliery  Company  to  an  unreasona- 
ble extent,  and,  in  his  judgment,  he  found  it  would  not, 
and  that  his  timber  would  be  practically  valueless,  unless 
they  used  that  route.    Says  he  is  the  largest  stockholder 
in  the  Glen  Jean  Lumber  Company.  Witness  was  asked  why 
the  Glen  Jean  Lumber  Company  did  not  bring  this  timber 
over  the  tracks  of  the  Collins  Colliery  Company,  and  he 
answered  that:    "We  starred  to  bring  the  timber  over  their 
trackB,  and  did  so  until  we  were  prevented  by  them  unless 
we  paid  them  for  the  privilege.    Besides,  the  tracks  of  the 
Collins  Colliery  Company  extend  only  a  short  distance  into 
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this  territory, — not  far  enough  to  develop  the  property  that 
will  be  reached  by  the  proposed  line.  To  use  the  Collins 
track  would  make  it  too  expensive,  as  we  would  have  to 
run  an  engine  of  our  own  on  the  extended  track,  and  it 
would  be  much  cheaper  to  run  the  same  through  to  the  mill 
than  to  unload  from  our  cars  onto  theirs  at  the  end  of  the 
switch,  and  pay  the  Chesapeake  &  Ohio  Railway  Company 
for  hauling,  and  the  Collins  Colliery  Company  for  the  use 
of  their  tracks.  The  privilege  has,  however,  never  been  giv- 
en us.  For  both  of  us  to  use  the  same  track  would  at  times 
be  very  inconvenient,  causing  delays  and  confuBion."  He 
stated  that  he  had  repeatedly  requested  defendant  to  sub- 
mit to  him  or  his  engineer  plans  and  specifications  showing 
the  location  of  its  successive  improvements,  both  verbally 
and  in  writing,  that  there  would  be  necessary  roads  and 
railroads  through  their  leasehold,  and  that  they  should  lo- 
cate their  buildings  under  the  supervision  of  an  engineer, 
and  cited  to  them  the  provisions  in  their  lease,  that  he  sup- 
posed called  for  such  submission  of  their  plans,  to  which 
notices  no  attention  was  paid;  that  such  notices  were  given 
before  the  particular  road  was  projected.  And  he  filed  with 
his  deposition  several  letters  written  to  defendant,  to  Rob: 
inson,  and  to  J.  M.  Gill,  superintendent  Chesapeake  &  Ohio 
Railway  Company,  concerning  the  matter,  which  he  says 
were  duly  posted,  and  were  received  by  the  addressees. 
While  the  evidence  is  conflicting  to  some  extene,  the  great 
preponderance  thereof  is  to  the  effect  that  plaintiffs,  in  lo- 
cating the  right  of  way  over  the  leased  premises,  have  not 
"used  their  own  judgment  fairly"  in  locating  the  right  of 
way  reserved  to  them  in  the  lease;  and  the  court  did  not  err 
in  refusing  the  injunction  and  dismissing  plaintiff's  bill, 
and  the  judgment  is  accordingly  affirmed. 

Affirmed, 
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Wilson  et  al.  v.  Maddox  et  aL 

Submitted  January  30,  1899— Decided  June  17,  1899. 

1.  RiCEiVKR — Appointment—  Pleading. 

The  bill  must  lay  the  foundation  for  the  appointment  of  a  re- 
ceiver, by  stating  the  facts  which  show  the  necessity  and  pro- 
priety of  it.     (p.  649.) 

2.  Receiver — Application — Bill  in  Equity — Prayer  for  Specific  Re- 

lief. 
When  the  application  for  a  receiver  is  made  before  decree,  it 
will  not  be  granted,  unless  the  bill  contains  a  specific  prayer 
that  a  receiver  may  be  appointed;  and  the  facts  relied  on  for  this' 
character  of  relief  should  be  distinctly  and  specifically  set  forth, 
and  not  merely  alleged  in  general  terms,     (p.  649). 

3.  Bill  in  Equity — Denial  by  Answer. 

When  the  equities  of  the  bill  are  fully  and  fairly  denied  by 
answer,  unless  the  plaintiff  overcomes  such  denial  by  other  tes- 
timony, the  question  should  no  longer  be  regarded  as  one  ad- 
dressed to  the  discretion  of  the  court,  but  it  is  error  to  appoint  a 
receiver  when  the  charges  of  the  bill  are  so  denied,     (p.  650). 

4.  Equity  Pleading— /^^w/tfrr^r — Summons — Motio7i  to  Quash, 

When  a  demurrer  to  a  bill  has  been  sustained,  and  leave 
granted  plaintiff  to  file  an  amended  bill  at  rules,  it  is  error  to 
quash  a  writ  of  summons  issued  in  the  cause  to  answer  such 
amended  bill  *'upon  the  ground  that  such  process  issued  before 
the  amended  bill  was  filed  at  rules."     (p.  651). 

Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by  Bettie  Wilson  and  others  against  Sarah  A.  Mad 
dox  and  others.     Decree  for  plaintiffs.     Defendants  ap- 
peal. 

Revci'sed, 

W.  W.  Brannon  for  appellants. 
Lewis  C.  Lawson,  for  appellees. 

McWhorter,  judge: 
James  Maddox  and  Sarah  Ann  Maddox,  his  wife,  by 
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deed  of  January  31,  1893,  conveyed  to  Irvin  Stutler  a  cer- 
tain tract  of  one  hundred  and  twenty-five  acres  of  land  on 
Buffalo  creek,  in  Harrison  County,  for  the  consideration, 
as  set  out  in  the  deed,  *'of  their  affection  for  the  party  of 
the  second  part,  whom  they  raised  from  a  child,"  and  the 
turther  consideration  of  five  dollars  paid,  and  reserved  in 
said  deed,  for  the  benefit  of  Sarah  A.  Maddox,  the  mansion 
house,  and  forty  acres  of  land  adjoining  thereto,  whenever 
she  should  desire  it,  which  house  and  forty  acres  were  to 
remain  in  her  possession  and  under  the  control  of  said 
Sarah  Ann  Maddox  during  her  lifetime,  and  at  her  death 
all  right  of  possession  and  title  should  revert  to  said  Irvin 
Stutler,  his  heirs  and  assigns.  Soon  after  the  execution  of 
the  deed,  James  Maddox  died,  having  bequeathed  all  his  per- 
sonal estate  to  his  said  wife,  Sarah.  After  his  death,  Mary 
A.  Hoff,  Charles  S.  Maddox,  Lola  Maddox  Burt,  Mary  E. 
Culver,  Mathew  R.  Maddox,  L.  R.  Maddox,  and  F.  Bird 
Young  brought  their  suit  in  equity  in  the  circuit  court  of 
Harrison  County  against  Irvin  Stutler,  Sarah  A.  Maddox, 
J.  I.  Alexander,  administrator  of  James  Maddox,  deceased, 
and  Delia  A.  Smith,  Adeline  Swisher,  A.  A.  Smith,  and  E. 
W.  Smith,  heirs  at  law  of  Mary  Smith,  to  annul,  vacate,  and 
set  aside  said  deed  to  Stutler.  On  the  22nd  day  of  May,  1896, 
said  cause  was  heard,  and  the  court  decreed  that  said  deed  to 
Stutler  '^was  and  is  wholly  invalid,  null,  and  void,"  and 
canceled,  annulled,  and  set  aside  the  same,  and  further  de- 
creed that  the  plaintiffs  in  said  suit  and  the  said  Smiths, 
defendants,  were  the  owners  in  fee  of  said  tract  of  land, 
as  the  heirs  at  law  of  said  James  Maddox,  subject,  how- 
ever, to  the  dower  of  said  Sarah  therein  as  the  widow  of 
James  Maddox,  and  awarded  said  owners  in  fee  a  writ  of 
possession  for  said  land.  At  the  August  rules,  1897,  Bettie 
AVilson,  J.  W.  Maddox,  Anna  Angus,  Sarah  Lemley,  Serena 
V.  Dailey,  Albert  Maddox,  J.  A.  Maddox,,  Annette  Mad- 
dox, Frank  Maddox,  May  F.  Lemley,  Maggie  Sawyer,  George 
Maddox,  Sarah  Ott,  and  Mary  L.  Curry  filed  their  bill  in 
said  court  against  Sarah  A.  Maddox,  Mary  A.  Hoff,  Charles 
S.  Maddox,  Lola  Maddox  Burt,  Mary  E.  Culver,  Mathew 
R.  Maddox,  L.  R.  Maddox,  F.  Bird  Young,  Delia  A.  Smith, 
E.  W.  Smith*  A.  A.  Smith,  Adaline  Swisher,  Sarah  Davis, 
or  the  unknown  heirs  at  law  of  said  Sarah  Davis,  and  J. 
I.  Alexander,  administrator  of  James  Maddox,  deceased, 
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alleging  that  James  Maddox  died  on  the day  of  Feb- 
ruary, 1893;  that  at  the  time  of  his  death  he  owned  and  pos- 
sessed a  tract  of  one  hundred  and  twenty-five  acres  of  land, 
on  which  he  resided,  and  which  was  described  by  metes 
and  bounds  in  a  paper  writing  signed  by  said  James  Mad- 
dox, dated  January  31,  1893,  and  recorded  in  the  clerk's 
oflBce  of  said  county  (and  exhibiting  with  their  bill  the  said 
deed  from  Maddox  and  wife  to  Stutler);  that  said  James 
Maddox  died  intestate  as  to  said  real  estate;  that  he  left  no 
child  or  children,  nor  the  descendants  of  any  child  or  chil- 
dren, to  inherit  his  estate,  and  the  same  passed  to  his 
brothers  and  sisters  and  their  descendants;  "that  at  the 
time  of  his  death  James  Maddox  left,  him  surviving,  said 
Mathew  R.  Maddox,  his  brother,  said  Mary  A.  Hoflf,  his 
half-sister,  L.  R.  Maddox,  the  only  heir  at  law  of  Alexander 
Maddox,  a  deceased  half-brother,  Charles  S.  Maddox,  Lola 
Maddox  Burt,  and  Mary  E.  Culver,  the  heirs  at  law  of 
Samuel  Maddox,  another  deceased  brother,  F.  Bird  Young, 
the  only  heir  at  law  of  a  deceased  sister,  Delia  A.  Smith, 
E.  W.  Smith,  A.  A.  Smith,  and  Adaline  Swisher,  the  heirs 
at  law  of  another  deceased  sister,  Sarah  Davis,  another  sis- 
ter, or  the  unknown  heirs  at  law  of  said  Sarah  Davis,  and 
your  complainants,  Sarah  Ott  and  Mary  L.  Curry,  the  chil- 
dren of  William  O.  Maddox,  another  deceased  brother,  and 
your  other  complainants,  Betty  Wilson,  J.  W.  Maddox. 
Anna  Angus,  Sarah  Lemley,  Serena  V.  Dailey,  Albert  Mad- 
dox, J.  A.  Maddox,  Frank  Maddox,  May  F.  Lemley,  Maggie 
Sawyer  and  George  Maddox,  who  are  the  children  and 
heirs  at  law  of  George  Maddox,  who  was  the  son  of  the  said 
William  O.  Maddox,  deceased";  that  many  years  prior  to 
the  death  of  James  his  said  sister  Sarah  Davis  left  the 
State  of  West  Virginia,  and  plaintiffs  did  not  know  wheth- 
er she  was  living  or  dead,  and,  if  dead,  they  did  not  know 
whether  she  left  any  child  or  children,  and  did  not  know 
the  names  of  her  heirs  at  law;  that  while  the  said  James 
Maddox  made  the  paper  writing  for  said  lands  to  Irvin 
Stutler,  which  is  in  the  form  and  nature  of  a  deed  for 
said  lands,  and  the  same  was  recorded  in  the  clerk's  office, 
the  same  was  in  fact  never  delivered  by  said  Maddox  to 
Stutler,  and  the  legal  title  to  said  lands  therefore  never 
passed  to  said  Stutler  under  said  writing  (and  alleging  the 
said  former  suit,  and  the  decree  setting  aside  the  deed  to 
Stutler) ;  that  plaintiffs'  ancestor,  William  O.  Maddon,  was 
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a  full  brother  of  said  James  Maddox,  and  that  said  Sarah 
Davis  was  a  full  sister  of  said  James  Maddox;  that  plain- 
tiffs and  Sarah  Davis  were  not  made  parties  to  said  former 
cause,  nor  were  the  heirs  at  law,  if  any,  of  said  Sarah 
Davis  made  parties  thereto,  and  were  not  legally  bound  by 
the  decree  in  said  cause;  that  plaintiffs  were  jointly  en- 
titled to  one-seventh  of  said  lands,  one-third  of  which  be- 
longed to  said  Sarah  Ott,  one-third  to  Mary  L.  Curry,  and 
the  remaining  third  to  the  other  plaintiffs  jointly,  one- 
seventh  of  said  land  to  Mathew^  R.  Maddox,  one-seventh 
jointly  to  Mary  A.  Ilofif  and  L.  R.  Maddox,  one-seventh 
to  F.  Bird  Young,  one-seventh  to  Delia  Smith,  E.  W.  Smith, 
A.  A.  Smith,  and  Adaline  Swisher,  one-seventh  to  Charles 
S.  Maddox,  Mary  E.  Culver,  and  Lola  Maddox  Burt,  and 
the  remaining  one-seventh  to  Sarah  Davis  or  her  heirs  at 
law,  and  Sarah  Ann  Maddox  to  dower  in  the  whole;  that 
the  real  estate  was  susceptible  of  partition  among  the 
parties  entitled  thereto,  but,  if  it  could  not  be  so  divided, 
it  should  be  sold,  and  the  proceeds  divided.  And  they 
pray  that  the  parties  named  in  the  caption  of  the  bill  be 
made  parties  defendants,  and  required  to  answer  the  same; 
that  process  issue,  and  that  said  decree,  a  copy  of  which 
was  exhibited  with  the  bill,  so  far  as  it  held  and  decreed 
the  legal  title  to  said  lands  to  be  in  the  plaintiffs  in  the 
said  suit  and  the  defendants  Smith,  be  modified,  changed, 
and  altered,  and  plaintiffs  in  suit  at  bar  and  Sarah  Davis 
or  her  heirs  at  law  be  decreed  to  be  joint  heirs  at  law  of 
said  James  Maddox,  and  as  such  entitled  to  participate  in 
the  division  of  said  lands;  that  the  same  be  divided  be- 
tween the  parties  entitled  thereto,  or  sold  and  the  pro- 
coeds  divided;  that  the  dower  interest  of  Sarah  A.  Maddox 
be  assigned  to  her  in  kind,  etc.;  and  for  general  relief.  The 
defendants  Delia  A.  Smith,  E.  W.  Smith,  A.  A.  Smith,  and 
Adaline  Swisher  filed  their  demurrer  (and  also  Sarah  A. 
Maddox  filed  her  demurrer)  to  plaintiffs'  bill,  and  say  that 
plaintiffs  have  not  by  their  bill  made  such  a  case  as  en- 
titles them  in  a  court  of  equity  to  the  relief  sought,  and 
for  grounds  thereof  say  that  by  plaintiffs'  bill  they  show 
that  one  Irvin  Stutler  is  a  necessary  and  indispensable 
party  to  said  suit;  that  by  their  bill  plaintiffs  show  that 
the  deed  from  Maddox  to  Stutler  is  good  and  valid  as 
against  plaintiffs;  that  the  bill  shows  that  plaintiffs  and 


W.  Va.]  Wilson  v.  Maddox.  64S 

said  Sarah  Davis  in  the  bill  mentioned  were  not  parties 
to  the  suit  in  the  bill  mentioned,  to  vacate  and  annul  the 
said  deed  to  Stutler,  and  that  said  decree  vacating  and  an- 
nulling said  deed  is  not  binding  upon  them,  and  that  said 
deed  is  valid  and  binding  as  against  plain tififs.  And  they 
further  sav  that  bv  reason  of  said  deed,  which  is  valid  as 
against  plaintiffs,  and  w'hich  is  not  assailed  by  them,  they 
have  no  interest  or  estate  whatever  in  the  said  tract  of  land. 
Mary  A.  Hoff,  Charles  S.  Maddox,  Lola  Maddk)x  Burt, 
Mathew  R.  Maddox,  L.  R.  Maddox,  and  F.  Bird  Young  filed 
their  answer,  admitting  the  allegations  of  the  bill.  And  on 
the  5th  day  of  October,  1897,  the  cause  was  heard  on  a  mo- 
tion of  plaintiffs  to  have  a  receiver  appointed  to  take  pos- 
session of  and  rent  the  lands  described  in  the  bill  until  the 
same  is  disposed  of  by  a  final  decree  entered  in  the  cause. 
The  affidavit  of  Lewis  C.  Lawson  was  filed  in  support  of  said 
motion  and  was  argued,  when  the  court  appointed  J.  I. 
Alexander  as  receiver;  and  the  court  sustained  the  demur- 
rer of  the  defendants,  and  granted  leave  to  plaintiffs  to  file 
an  amended  bill  at  rules  and  mature  the  same  for  hearing 
making  Irvin  Stutler,  E.  G.  Smith,  and  Lewis  C.  Lawson 
additional  defendants  thereto,  and  incorporating  therein 
any  additional  matters  which  they  might  deem  pertinent^ 
or  which  were  proper  in  the  cause. 

On  the  11th  day  of  October,  1897,  the  defendants  Sarah 
A.  Maddox,  E.  W.  Smith,  A.  A.  Smith,  Adaline  Swisher, 
and  Delia  Smith  objected  to  the  order  theretofore  appoint- 
ing J.  I.  Alexander  receiver  of  said  land,  because  written 
notice  of  the  motion  was  not  served  on  the  defendants,  and 
asked  a  suspension  of  the  order  for  sixty  days,  in  order  to 
permit  a  petition  to  the  Supreme  Court  of  Appeals  for  an 
appeal,  when  the  court  set  aside  the  order  appointing  the 
receiver  so  far  only  as  the  same  related  to  the  appointment 
and  qualification  of  the  receiver,  and  annulled  and  revok- 
ed his  power  and  authority.  The  following  notice  was  giv- 
en: "To  E.  W.  Smith,  A.  A.  Smith,  Delia  Smith,  Sarah  A. 
Maddox,  and  Adeline  Swisher:  Take  notice  that  on  the 
20th  day  of  January,  1898,  the  plaintiffs  in  the  chancery 
cause  of  Betty  Wilson  and  others,  now  pending  in  the  cir- 
cuit court  of  Harrison  County,  State  of  West  Virginia, 
will  make  a  motion  in  the  circuit  court  of  said  County  of 
Harrison,  in  said  chancery  cause,  to  have  a  special  receiver 
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appointed  therein  as  provided  in  section  28  of  chapter  133 
of  the  Code,  to  take  posseBsion  and  control  of  the  one  hun- 
dred and  twenty-five  acres  of  land  mentioned  and  describ- 
ed in  the  bills  of  said  chancery  cause,  wherein  they  are 
plaintiffs  and  you  and  others  are  defendants.  This  the  13th 
day  of  January,  1898.  Betty  Wilson  and  Others,  by  Coun- 
sel,"— which  was  served  January  14th,  1898.  On  the  20th 
day  of  January,  1898,  defendants  A.  A.  Smith,  E.  W.  Smith, 
Delia  A.  Smith,  Adaline  Swisher,  and  Sarah  A.  Maddox 
moved'  the  court  to  quash  the  writ  of  summons  issued  in 
the  cause,  to  answer  the  amended  bill  of  the  plaintiffs,  up- 
on the  ground  that  such  process  issued  before  the  amend- 
ed bill  was  filed  at  rules,  which  motion  was  sustain- 
ed, and  the  process  quashed,  and  leave  given  plaintiffs  to 
sue  out  other  process  on  the  filing  of  such  amended  bill  at 
rules.  And  leave  was  given  to  withdraw  from  the  amend- 
ed bill  Exhibits  A  and  B,  and  Lewis  C.  Lawson  was  given 
leave  to  withdraw  from  his  answer  thereto  Exibit  X.  And 
plaintiffs  moved  the  court  to  appoint  a  special  receiver  to 
take  possession  of  the  lands  mentioned  in  the  bill  and  pro- 
ceedings, and  rent  out  the  same  until  the  further  order  of 
the  court,  and  «aid'  notice  was  docketed-  And  on  the  7th 
day  of  February,  1898,  "the  motion  of  plaintiffs  for  a  re- 
ceiver of  the  one  hundred  and  twenty-five  acres  of  land 
came  on  to  be  further  heard  upon  the  original  bill  of  plain- 
tiffs now  pending  at  rules;  answer  of  the  defendants  Mary 
A.  Hoff,  Charles  S.  Maddox,  Lola  Maddox  Burt,  Mary  E. 
Culver,  Mathew  R.  Maddox,  L.  R.  Maddox,  and  F.  Bird 
Young;  the  aflSdavit  of  L.  C.  Lawson,  filed  by  plaintiffs, 
and  the  affidavits  of  E.  W.  Smith,  A.  A,  Smith,  and  F.  W. 
Allman,  filed  by  the  defendant  Sarah  A.  Maddox,  and  also 
by  the  defendants  Delia  A.  Smith,  E.  W,  Smith,  A.  A. 
Smith,  and  Adaline  Swisher,  in  opposition  to  said  motion; 
the  objection  of  said  defendants  to  the  noiico  for  such  ap- 
pointment; ihe  answer  of  Sarah  A.  Maddox,  and  general 
replication  thereto;  the  said  answer  of  F>elia  A.  Smith  and 
others,  and  general  replication  tlioreto."  The  ':ourt  certi- 
fied that  the  case  was  argued  and  submitted  on  the  2Sth 
of  January,  1898,  upon  all  the  papf^rs  aforesaid,  exce])t  said 
answers;  counsel  for  said  defendants  subsequently  answer- 
ing, stating  at  the  same  time  that  he  relied  upon  his  objec- 
tion to  the  sufficiency  of  the  notice,  bill,  iind  affidavit;  say- 
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ing  that,  if  they  should  be  deemed  sufficient,  he  desired  to 
file  said  answers.  And  on  the  Slst  of  January,  after  hav- 
ing partly  considered  the  questions  arising  on  said  motion 
in  open  court,  the  court  informed  counsel  for  defendants 
that  the  court  desired  to  have  said  answers  in  the  cause, 
if  there  were  an  intention  to  file  the  same.  The  said  an- 
swer of  Sarah  A.  Maddox  and  the  said  answer  of  Delia  A. 
Smith  and  others  were  then  tendered  by  their  counsel,  who 
asked  that,  under  the  circumstances,  he  be  allowed^  to  file 
them,  but  counsel  for  plaintiff  objected.  The  objection  was 
overruled,  and  the  answers  filed,  and  to  which  plaintiffs 
replied  generally.  The  answers  of  defendant  Sarah  A.  Mad- 
dox and  of  Delia  A.  Smith  and  others,  while  they  deny  all 
the  material  allegations  of  the  bill,  contain  averments  that 
defendant  Sarah  A.  Maddox  was  m  possession  and  enjoy- 
ment of  the  whole  tract  of  one  hundred  and  twenty-five 
acres  with  the  consent  and  agreement  of  the  heirs  at  law 
of  James  Maddox,  deceased;  and  the  answer  of  said  Smiths 
avers  that  they  are  willing  and  desirous  that  said  agree- 
ment among  the  heirs  should  be  observed  and  kept,  and 
that  the  said  Sarah  should  have  the  benefit  of  the  "provis- 
ions of  the  deed  to  Stutler,  as  far  as  she  might  be  entitled', 
as  against  the  plaintiffs."  And  it  appearing  to  the  court 
that  the  said  written  notice  w^as  duly  served  on  the  defend- 
ants Sarah  A.  Maddox,  Delia  A.  Smith,  E.  W.  Smith,  A. 
A.  Smith,  and  Adaline  Swisher,  and  that  the  other  defend- 
ants had  accepted  service  of  said  motion,  and  it  further  ap- 
pearing to  the  court  from  said  papers  that  a  receiver  should 
be  appointed  in  the  cause  to  take  possession  and  control 
of  said  one  hundred  and  twenty-five  acres  of  land,  the  said 
J.  I.  Alexander  was  appointed  receiver,  with  authority  to 
take  charge  of  said  lands,  except  the  mansion  house  there- 
on and  the  curtilage,  which  said  Sarah  A.  Maddox  might 
hold,  occupy,  and  enjoy  without  charge  until  the  suit  should 
be  finallv  determined,  or  until  the  further  order  of  the 
court.  The  answers  of  said  Sarah  A.  Maddox  and  of  Delia 
Smith  and  others  deny  the  material  allegations  of  the  bill; 
deny  that  William  O.  Maddox,  the  ancestor  under  whom 
plaintiffs  claim,  was  a  brother  of  James  Maddox;  deny  that 
Sarah  Ott  and  Mary  L.  Curry  were  children  of  William 
O.  Maddox,  that  the  other  plaintiffs  are  children  of  George 
Maddox,  that  George  Maddox  w^as  a  son  of  William  O. 
Maddox. 
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Sarah  A.  Maddox  appealed  from  said  decree,  and  as- 
signed various  errors:  That  the  record  shows  that  no  prop- 
er case  was  pending  at  the  time  for  the  appointment  of  a 
receiver;  that  the  demurrer  to  the  original  bill  had  been 
sustained,  and  it  did  not  appear  that  there  was  any  suit 
pending  which  would  ever  result  in  a  division  of  the  prop- 
erty or  the  proceeds  of  a  sale  thereof;  that  the  original  bill 
shows  on  its  face  that  the  plaintififs  had  no  interest  what- 
ever in  the  lands  sought  to  be  partitioned,  they  not  being 
parties  to  the  suit  in  which  the  deed  to  Stutler  was  vacat- 
ed; that  the  deed  to  Stutler  is  binding  as  against  the  plain- 
tiffs; that  the  rights  of  the  plaintiff  are  expressly  disputed 
and  denied  by  the  defendant  Sarah  A.  Maddox  and  other 
defendants,  and  there  is  no  proof  whatever  in  the  cause 
that  plaintiffs  are  heirs  of  James  Maddox;  that  there  is  no 
evidence  in  the  cause  that  any  waste  or  destruction  is  be- 
ing committed  which  would  justify  the  appointment  of  a 
receiver;  that  it  appears  on  the  cause,  by  the  affidavits  of 
A.  A.  Smith,  E.  W.  Smith,  and  F.  W.  Allman,  that  no 
waste  or  destruction  was  being  committed,  and  that  no 
sufficient  notice  of  the  appointment  of  a  receiver  was  given 
by  the  plaintiffs,  the  alleged  notice  not  being  sufficient  on 
its  face. 

The  decree  entered  in  the  original  suit  to  vacate  the 
deed  made  by  James  Maddox,  and  which  it  is  sought  in  this 
suit  to  modify,  virtually  ascertained  and  decreed  that  the 
decedent,  James  Maddox,  had  five  brothers  an'd'  sisters,  and 
that  the  five,  or  their  descendants,  recovered  said  proper- 
ty in  the  annulling  of  said  deed  to  Stutler.  The  plaintiffs 
in  this  cause  file  their  bill,  alleging  a  mistake  in  the  former 
suit,  and  claim  that,  instead  of  five,  he  had  seven,  brothers 
and  sisters,  and  that  plaintiffs  represent  one  of  said  broth- 
ers avd  one-seventh  of  the  estate,  and  one  other  seventh 
is  represented  by  a  sister,  who  is  a  nonresident,  if  living, 
and  her  heirs  unknown,  if  dead.  The  bill  filed  is  defect- 
ive, in  that  while  it  files  as  an  exhibit  the  deed  from  Mad- 
dox to  Stutler,  as  descriptive  of  the  property,  it  fails  to  as- 
sail it  in  any  manner,  or  to  make  the  grantee  therein  a 
party  to  the  bill.  The  deed  on  its  face,  is  sufficient  to  con- 
vey the  title,  and  has  only  been  vacated  as  to  the  parties 
to  said  cause.  The  defendants  Sarah  A.  Maddox  and  Delia 
A.  Smith  and  others  filed  their  demurrers,  showing  specif- 
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ically  that  plaintififs  had  no  interest  in  said  property  as  ap- 
pears on  the  face  of  the  bill  as  presented,  and  the  court 
sustained  the  demurrers  and  granted  leave  to  plaintiffs  to 
file  an  amended  bill,  which  there  is  nothing  in  the  record 
to  show  they  ever  did,  except  by  inference.  In  the  order  made 
January  20,  1898,  it  is  provided  "that,  upon  an  amended 
bill  being  filed  at  rules,  the  plaintiflfe  are  given  leave  to  sue 
out  process,  and  leave  is  here  given  to  withdraw  from  the 
amended  bill  Exhibits  A  and  B,  and  Lewis  C.  Lawson  i% 
given  leave  to  withdraw  from  his  answer  thereto  Exhibit 
X."  There  is  no  prayer  in  the  bill  for  a  receiver,  nor  allega- 
tion of  waste  or  danger  of  loss.  "The  bill  must  lay  the 
foundation  for  the  appointment  of  a  receiver,  by  stating 
the  facts  which  show  the  necessity  and  propriety  of  it." 
Tomlinson  v.  Ward,  2  Conn.  396.  "When  the  application 
for  a  receiver  is  made  before  decree,  it  will  not  be  granted, 
unless  the  bill  contains  a  specific  prayer  that  a  receiver 
may  be  appointed;  and  the  facts  relied  on  for  this  charac- 
ter of  relief  should  be  distinctly  and  specifically  set  forth, 
and  not  merely  alleged  in  general  terms."  1  Bart.  Ch.  Prac'. 
486;  2  Daniell,  Ch.  Prac.  1734.  Section  28,  chapter  133,  Code, 
provides  that  "a  court  of  equity  may  in  any  proper  case 
pending  therein,  in  which  the  property  of  a  corporation, 
firm  or  person  is  involved,  and  there  is  danger  of  the  loss 
or  misappropriation  of  the  same  or  a  material  part  thereof, 
appoint  a  special  receiver  of  such  property,  or  of  the  rents, 
issue  and  profits  thereof,  or  both,  who  shall  give  bond," 
etc.  Was  this  a  proper  case  in  which  to  exercise  this  power, 
which  the  authorities  say  should  be  exercised  with  extreme 
caution?  Rtiffner  v.  Mairs,  33  W.  Ya.  655,  (11  S.  E.  5); 
High,  Rec.  section  111.  In  5  Wait,  Act.  &  Def.  p.  355,  it 
is  said,  "Receiverships  should'  be  granted,  as  a  general  rule, 
only  under  peculiar  and  urgent  circumstances,  where  the 
right  to  be  protected  is  clear,  and  where  there  is  no  other 
safe,  or  expedient  remedy."  High,  Rec.  section  24.  "An  im- 
portant principle  of  general  application  in  the  exercise  of 
this  branch  of  the  extraordinary  jurisdiction  of  equity  is 
that  plaintiff  is  never  entitled  to  a  receiver  when  the  equi- 
ties of  his  case  are  fully  and  fairly  denied  by  the  sworn 
answer  of  defendant.  TMien,  therefore,  the  application  for 
a  receiver  is  made  after  the  coming  in  of  the  answer,  and 
the  equities  of  the  bill  upon  w^hich  the  receiver  is  sought 


650  Wilson  v,  Maddox.  [46 

are  folly  denied  by  defendant's  answer  under  oath,  and  the 
evidence  adduced  in  support  of  the  bill  does  not  overcome 
the  denials  of  the  anewer,  the  court  will  refuse  to  appoint 
a  receiver.  In  such  cases,  the  plaintiff,  having  addressed 
himself  to  the  conscience  of  the  defendant,  has  made  him 
a  witness,  and  must  take  his  answer  as  true,  unless  he  can 
overcome  it  by  other  testimony,  and  the  question  is  no  lon- 
ger regarded  as  one  addressed  to  the  discretion  of  the 
court;  but  it  is  judicial  error  to  appoint  a  receiver  when 
the  charges  of  the  bill  are  thus  denied."  Thompson  v.  Dif- 
fendifer,  1  Md.  Ch.  489;  Fairbairn  v.  Fisher,  57  N.  C.  390. 
It  may  be  said  in  reply  to  this  that  the  answers  in  case  at 
bar  were  not  sworn  to,  and  these  authorities  cannot  apply. 
Section  38,  chapter  125,  Code,  provides  that  "if  the  bill  be 
not  verified  the  defendant  need  not  verify  his  answer,  and 
if  he  does  so  it  shall  not  be  entitled  to  any  more  weight  in 
the  cause  than  if  it  had  not  been  verified."  So  that  under 
our  statute  it  has  the  same  effect  as  if  sworn  to,  plaintiffs' 
bill  not  being  verified.  Plaintiffs  had  not  a  "proper  case" 
before  the  court,  unkier  the  statute,  to  authorize  the  exer- 
cise of  its  dtScretionary  power  to  appoint  a  receiver.  De- 
fendants point  out  no  defect  in  the  notice,  and  it  seems  to 
me  suflScient.  It  states  the  case  in  w^hich,  and  the  day  and 
place  w^hen  and  where,  the  motion  will  be  made  for  a  re- 
ceiver. 

The  appellees  assign  cross  errors: 
"First.  The  court  should  not  have  sustained  the  mo- 
tion of  plaintiffs  to  quash  the  writ  of  summons  issued  in 
this  cause  to  answer  the  amended  bill  of  plaintiffs  herein 
upon  the  ground  that  such  process  issued  before  the  amend- 
ed bill  was  filed  at  rules."  The  order  of  the  court  sustain- 
ing the  demurrer  to  the  bill  also  gave  leave  to  plaintiffs  to 
file  an  amended  bill  at  rules,  and  mature  the  same  for  hear- 
ing. The  order  says  nothing  about  process  on  said  bill. 
IJnIder  section  5,  chapter  124,  Code,  process  to  commence 
a  suit  is  issued  on  the  order  of  plaintiff  or  his  attorney  or 
agent,  and  the  declaration  or  bill  may  be  at  the  same  time 
placed  in  the  possession  of  the  clerk,  and,  if  so,  is  filed  at 
the  rules  at  which  the  process  is  returnable;  but,  if  not, 
the  cause  is  continued  from  one  rule  day  to  another,  for 
bill  or  declaration.,  if  no  appearance  by  defendant  for  the 
time  specified  by  law.    Unid'er  the  order  of  the  court  grant- 
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ing  leave  to  file  an  amended  bill,  the  plaintiffs  were  author- 
ized to  sue  out,  under  said  section  5,  process  thereon  return- 
able to  rules.  A  demurrer  to  the  original  bill  having  been 
sustained,  it  was  in  the  nature  of  process  to  commence  a 
suit,  and  it  was  entirely  competent  to  order  out  the  proceas 
returnable  to  rules,  and  the  proceedings  thereon  should  be 
the  same  as  in  case  of  an  original  suit. 

"Second.  That  the  court  erred  in  permitting  defend- 
ants to  file  their  answ^ers,  over  the  objection  of  plaintiffs, 
at  the  hearing  of  the  motion  for  a  receiver,  after  the  demur- 
rers to  the  bill  had  been  sustained."  Plaintiffs  persisting 
and  pressing  their  motion  for  a  receiver  after  the  demurrer 
to  their  bill  had  been  sustained,  the  answers  were  proper 
to  be  used  on  the  hearing  of  said  motion. 

For  the  reasons  herein  given,  the  decree  appointing 
a  receiver  is  reversed,  and  the  cause  remanded. 

Reversed. 


WHEELING. 


Wilson  et  al  v.  Straight  et  aL 


Submitted  January  30,  1899— Decided  June  17,  1899. 
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Equity — Bill  by  Remainder- Men — Recovery  of  Assets. 

L.  f?ave,  devised,  and  bequeathed  all  his  personal  and  real  es- 
tate whatsoever  and  wheresoever  to  his  wife,  S.  L.,  to  have  and  to 
hold  the  same  during  the  term  of  her  natural  life;  and  gave, 
devised,  and  bequeathed  all  of  his  real  and  personal  estate  what- 
soever to  his  nephew,  B.  S.  W.,  and  his  niece,  S.  W.,  their  heirs, 
executors,  administrators,  and  assigns,  equally,  share  and  share 
alike,  subject  to  the  gift,  devise,  and  bequest  to  his  wife,  S.  L., 
and  appointed  H.  P.  W.  executor.  H.  P.  W.,  after  paying  the 
debts  and  funeral  expenses,  ■  turned  over  the  personal  estate,  in- 
cluding over  twelve  hundred  dollars  in  money,  at  her  request,  to 
the  legatee  for  life,  who  invested  the  money  in  interest-bearing 
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notes,  and  sold  and  assigned  said  notes  to  £.  G.  S.,  who  refused 
to  surrender  the  same  after  the  death  of  S.  L.,  to  the  executor  or 
residuary  legatees,  B.  S.  W.,  and  S.  W.,  the  residuary  legatees, 
filed  their  bill  in  equity  aj^ainst  E.  G.  S.,  making  parties  de- 
fend ant  thereto  the  executor,  H.  P.  W.,  also  the  administrator  of 
S.  Li.,  and  the  makers  of  the  several  notes  assigned  to  £.  G.  S., 
alleging  that  such  assignments  were  in  fraud  of  plaintiffs*  rights, 
and  that  E.  G.  S.  was  claiming  said  notes  as  her  own,  and  ille- 
gally withholding  the  possession  thereof  from  the  executor  and 
from  plaintifiPs,  and  praying  that  E.  G.  S.  be  required  to  sur- 
render said  assignments  and  notes  to  plaintiffs  or  to  the  executor, 
and  that  said  assignments  be  canceled.  Held^  that  a  court  of 
equity  has  jurisdiction  to  entertain  such  bill,  and  demurrer 
thereto  should  have  been  overruled. 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Benjamin  S.  Wilson  and  Sarah  Tennant  ag-ainst 
Efl&e  G.  Straight  and  others.  Decree  for  defendants,  and 
plaintiflFs  appeal. 

Reversed. 

Raphael  Hayden  and  Frank  Hayden,  for  appellant. 
W.  S.*  Meredith,  for  appellees. 

McWhorter,  Judge: 

Alpheus  Lemasters  devised  and  bequeathed  all  his  real 
and  personal  estate  whatsoever  and  wheresoever  to  his  wife, 
Sarah  Lemasters,  to  have  and  to  hold  the  same  during  the 
term  of  her  natural  life,  and  bv  a  second  clause  devised 
and  bequeathed  all  his  said  real  and  personal  estate  what- 
soever unto  his  nephew,  Benjamin  Sanford  Wilson,  and 
his  neice,  Sarah  Wilson,  their  heirs,  executors,  adminis- 
trators, and  assigns,  equally,  share  and  share  alike,  subject 
to  the  gift,  devise,  and  bequest  thereinbefore  made  to  his 
wife,  Sarah  Lemasters;  and  appointed  Henry  P.  Wilson 
executor  of  his  said  will.  The  testator  died  April  4,  1890. 
The  executor  probated  the  will,  and  qualified  as  executor. 
Sarah  Lemasters  died  April  1,  189G.  In  September,  1896, 
Benjamin  S.  Wilson  and  Sarah  Wilson  Tennant,  the  remain- 
der-men in  said  will,  filed  their  bill  in  the  circuit  court  of 
Marion  County  against  Effie  G.  Straight,  Charles  L.  Clay- 
ton, administrator  of  the  estate  of  Sarah  Lemasters,  deceas- 
ed, Henry  P.  Wilson  in  his  own  right  and  as  the  executor 
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of  the  last  will  and  testament  of  Alpheus  Lemasters,  Asa 
Ballah,  and  J.  N.  Michael,  defendants,  alleging:  That  soon 
after  the  death  of  the  testator  the  said  executor  proved  the 
will,  and  took  upon  himself  the  executorship  thereof,  and 
by  virtue  thereof  possessed  himself  of  all  the  personal  es- 
tate of  the  testator,  which  was  much  more  than  -suflScient 
in  amount  and  value  to  pay  the  testator's  debts  and  funer- 
al expenses;  and,  after  so  applying  of  said  personalty  what 
was  necessary  for  that  purpose,  the  executor  had  remain- 
ing in  his  hands  of  said  personal  estate  certain  specific  chat- 
tels and  one  thousand,  two  hundred  and  twenty  dollars 
and  seventy  cents  in  money,  which  chattels  and  money  he 
turned  over  to  Sarah  Lemasters  at  her  request.  That,  in 
order  to  obtain  the  benefit  of  her  life  estate  in  said  money 
by  deriving  an  income  therefrom,  as  well  as  to  save  and 
keep  the  principal  thereof  for  plaintiffs  in  accordance  with 
the  provisions  of  said  will,  said  Sarah  Lemasters  invested 
said  money  in  certain  interest-bearing,  nonnegotiable  prom- 
issory notes,  payable  to  herself,  some  of  which  were  the 
following,  viz.:    Note  of  said  Henry  P.  Wilson,  dated  the 

day  of ,  for  the  sum  of  fifty-five  dollars;  note  of  said 

Asa  Ballah,  dated  the  19th  day  of  May,  1892,  for  the  sum 
of  three  hundred  dollars;  note  of  J.  N.  Michael,  dated  the 
day  of ,  1890,  for  the  sum  of  five  hundred  and  fif- 
teen dollars;  and  note  of  Benjamin  S.  W^ilson,  one  of  the 

plaintiffs,  dated  day  of  ,  1891,  for  one     hundred 

and  seventeen  dollars  and  fiftv  cents.  That  said  defendant 
Clayton  was  appointed  administrator  of  the  estate  of  said 
Sarah  Lemasters.  That  some  time  before  the  death  of  Sa- 
rah Lemasters  possession  of  safd  notes  was  obtained  by 
defendant  Eflie  G.  Straight,  who  had  since  retained  the 
same,  and  constantly  refused,  and  still  refuses,  to  turn  the 
same  over  to  said  administrator,  or  to  plaintiffs'  though 
often  requested  by  them  to  do  so.  That  plaintiffs  are  in- 
formed that  Straight  claims  absolute  ownership  of  said  sev- 
eral notes  by  virtue  of  some  several  pretended  assignments 
thereof  to  her  by  said  Sarah  Lemasters, ,  and  plaintiffs 
charge  that  such  pretended  assignments  were  made  without 
consideration,  and  insist  that  whether  made  with  or  with- 
out consideration,  or  in  what  manner,  or  for  what  purpose 
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soever  made,  such  afifiignmenta  were  and  are  in  fraad  of 
the  rights  of  the  plaintiffs  under  said  will,  and  were  and  are 
void  as  against  plaintiffs'  veerted  estate  in  said  notes,  an^d 
ought  to  be  set  aside,  and  delivered  up  to  plaintiffs  to  be 
canceled;  and  that  said  defendant  holds  said  notes  as  trus- 
tee for  plaintiffs,  and  ought  to  deliver  them  up  to  plaintiffs, 
or  to  said  administrator  for  plaintiffs'  use,  at  their  request. 
They  pray  that  their  rights  and  interests  under  said  will 
be  declared;  that  it  may  be  declared  that  upon  the  invest- 
ment of  said  money  in  said  notes  plaintiffs  acquired  a  vest- 
ed estate  in  remainder  in  the  same  under  the  will,  and  that 
upon  the  death  of  said  Sarah  Lemasters  said  notes  and  the 
possession  thereof  belong  to  plaintiffs,  or  to  said  adminis- 
trator for  their  use;  that  said  assignments  be  held  to  be 
void  and  of  no  effect,  as  against  plaintiffs,  and  that  said 
assignments  be  delivered  up  to  plaintiffs  to  be  canceled; 
that  by  said  pretended  assignments  said  Straight  became 
and  is  trustee  of  said  notes  for  plaintiffs;  that  she  forthwith 
deliver  up  said  notes  to  plaintiffs,  or  to  said  administrator 
for  plaintiffs*  use;  that  she  may  pay  the  costs  of  this  suit  and 
for  general  relief.  On  the  3rd  day  of  August,  1897,  the  fol- 
lowing decree  was  entered:  "This  day  came  the  plaintiffs, 
by  their  counsel,  as  well  as  the  defendants,  by  their  coun- 
sel, and  the  court,  having  maturely  considered  the  demur- 
rer to  the  plaintiffs'  bill  entered  at  rules  by  the  defendant 
Eflfle  G.  Straight,  and  having  maturely  considered  the  ar- 
gument of  counsel,  doth  consider,  adjudge,  order,  and  de- 
cree that  the  said  demurrer  is  well  taken,  and  that  the  same 
be,  and  is  hereby,  sustained;  and  the  court  hereby  grants 
leave  to  the  plaintiffs  to  amend  their  bill.  But  said  plain- 
tiffs, by  their  counsel,  declining  to  amend  their  said  bill, 
it  is  therefore  adjudged,  ordered,  and  decreed  that  said 
bill  be,  and  the  same  is  hereby,  dismissed,*  and  that  the  de- 
fendants recover  against  the  plaintiffs  their  costs  by  them 
in  this  behalf  expended," — from  which  the  plaintiffs  ap- 
pealed, insisting  that  the  court  erred  in  sustaining  the  de- 
murrer and  granting  the  relief  prayed  for.  There  appears 
copied  in  the  record  also  the  answer  of  the  defendant  Effie 
G.  Straight,  and  depositions  taken  and  filed  in  the  cause 
for  plaintiffs  and  said  defendants;  also  a  settlement  of  the 
accounts  of  Henry  P.  Wilson,  executor  of  Alpheus  Lemas- 
ters,  made  before  a  commissioner  of  accounts  of  Marion 
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county,  but  no  order  appears  filing  any  of  said  statements, 
and  the  cause  was  heard  alone  on  the  demurrer  entered  at 
rules.    The  only  question  for  this  Court  is  whether  the  case 
is  such  a  one  as  to  entitle  the  plaintiffs  to  bring  their  bill. 
It  is  insisted  by  appellees  that  plaintiffs  had  an  adequate 
remedy  at  law,  an^d  therefore  could  not  maintain  their  suit 
in  equity;  that  they  should  haye  sued  the  executor,  and  that 
their  remedy  at  law  w^s  adequate.    The  bill  alleges  that 
the  executor,  after  paying  the  debts  of  the  estate  of  Al- 
pheus  Lemaflters,  at  the  request  of  the  legatee  for  life  turn- 
ed over  to  her  the  personal  estate    remaining  in  his  hands, 
certain  specific  chattels,  and  one  thousand,  two  hundred 
and  twenty-three  dollars  and  seventy  cents  in  money,  and 
that  said  Sarah  Lemasters  invested  the  money  in  interest- 
bearing,  nonnegotiable  promissory  notes,  payable  Xo  her- 
self; that  some  time  before  the  death  of  Sarah  the  defen<d- 
ant  Effie  G.  Straight  obtained  possession  of  said  notes, 
which  she  claimed  as  her  own;    that  defendant  was  claim- 
ing the  notes  under  pretended  assignments  thereof  made 
by  said  Sarah;  that    said  assignments  were  in  fraud  of  the 
rights  of  the  plaintiffs,  who  were  entitled    to    them.      In 
Cross^  Curatrix  v.  Cross"  Legatees^    4  Grat.  257,  the  parties 
entitled  under  the  limitation  over,  in  a  similar  case^to  this, 
filed  their  bill  against  the  curatrix  of  F.  C.,  the  life  legatee, 
who  had  sold  some  of  the  slaves,  to  recover  the  slaves,  or 
the  value  of  those  sold,  and  to  seek  a  discovery  as  to  an  un- 
known purchaser  of  one  of  them.     It  was  held  *'that,  all 
the  parties  being  before  the  court,  the  plaintiffs  may  elect 
to  proceed  for  the  recovery  of  the  slaves  specifically,  or 
for  the  value  of  those  sold,  from  the  curatrix  of  F.  C;  and 
to  avoid  multiplicity  of  suits,  and  because  the  bill  seeks 
a  discoverv  in  relation  to  one  of  the  slav€»s  sold  to  some 
person  unknown,  a  court  of  equity  has  jurisdiction  of  the 
case."    In  Pratt  v.  Bowman,  37  W.  Va.  716,  (17  S.  E.  210,) 
it  is  held  that:     **\Vhile  the  executor  is  the  proper  party 
to  institute  suit  to  rescind  such  contract,  yet  if  he  has  dis- 
bursed the  purchase  mont^y  among  the  devisees,  and  closed 
his  accounts  as  such  executor,  and  does  not  proceed  in  a 
reasonable  time,  the  devis(H«  have  the  right  to  ask  for  the 
rescission  of  such  sale,  not  only  for  their  own  benefit,  but 
also  for  the  protection  and  relief  of  the  executor.  ITere  the 
parties  are  all  before  the  court.    The  plaintiffs  are  seeking 
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to  recover  a  trust  fund,  which  they  allege  is  frau^dulently 
withheld  from  them  by  one  who  is  seeking  to  hold  the  same 
under  an  assignment  by  the  legatee  for  life,  who  had  no 

right  to  sell  or  dispose  of  the  same.  In  Alsagerv.  Rowley^ 
6  Ves.  748,  it  is  said:  "The  general  principle  on  which 
the  debtor  to  the  estate  cannot  be  made  a  'defendant  to  a 
bill  by  a  creditor  or  residuary  legatee  against  the  executor, 
unless  collusion,  insolvency,  or  seme  special  case,  applies 
equally  to  the  case  of  a  creditor  overpaid  by  the  executor." 
Lord  Chancellor  Eldon,  in  the  opinion  of  the  court,  refers 
approvingly  to  the  following  note  by  Lord  Hardwicke  in 
another  case:  "One  of  two  residuary  legatees  brought  his 
bill  against  the  executor  and  the  other  residuary  legatee 
and'  a  debtor,  suggesting  no  fraud,  nor  suggesting  any  neg- 
ligence in  the  executor.  The  bill  was  dismissed  as  against 
the  debtor  at  the  rolls.  Upon  the  appeal  the  lordchancellor 
said  there  is  no  doubt  this  is  an  improper  bill  as  against 
the  debtor.  It  cannot  be,  without  a  special  case,  for  there 
can  be  regularly  no  suit  against  the  debtor  but  by  the  exec- 
utor, who  has  the  right  both  in  law  and  equity.  If  he  even 
releases,  and  is  solvent,  neither  a  creditor  of  the  testator 
nor  a  residuary  legatee  can  bring  any  bill  against  that  debt- 
or. There  must  be  collusion,  or  insolvency,  or  some  special 
case;  otherwise,  it  would  overthrow  all  the  law  relating  to 
devastavits  and  the  rights  and  property  of  executors.  The 
court  will  interfere  if  there  is  a  special  case, — as  collusion 
or  insolvency;  and  then  the  bill  may  be  brought  against 
both  the  debtor  and  the  executor.  But  here  this  bill  is 
not  founded  upon  any  special  case;  and  there  must  be  a 
special  case,  or  otherwise  the  bill  is  inconsistent  with  the 
general  rules  both  of  law  and  equity."  See,  ^\bo^  Burroughs 
V.  Elton^  11  Ves.  29.  "Suit  by  a  creditor  against  persons 
accountable  to  the  estate  allowed  in  a  special  case;  as  when 
the  representative  cannot  or  will  not  act."  In  the  case  at 
bar  the  defendant  is  not,  under  the  allegations  of  the  bill, 
to  be  treated  as  a  simple  debtor  of  the  estate,  but  she  is 
charged  with  being  fraudulently  in  possession  of  trust  prop- 
erty and  funds,  claiming  it  as  her  own  property,  and  refus- 
ing to  surrender  it.  While  it  is  not  alleged  that  the  ex- 
ecutor refused  to  act,  yet  he  had  delivered  the  property  f.nd 
funds  to  the  life  legatee,  and  had  settled  his  accounts.  The 
residuary  legatees, — the  plaintiffs, — by  their  bill  present  a 
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special  case.  They  are  entitled  to  the  property  anid!  fund, 
and,  having  made  the  executor  a  party,  they  were  properly 
in  a  court  of  equity,  and  the  demurrer  should  have  been 
overruled.  The  decree  therefore  is  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had'  therein. 

Reversed. 


WHEELING.  «  .57 

49    444! 

Woods,  Special  Commissioner^  v.  Douglas  et  aL  ^  ^s? 

Submitted  February  1,  1899— Decided  June  17,  1899. 

1.  Subrogation — Sureties — Real  Estate. 

Where  land  is  sold  by  a  special  commissioner,  who  takes  notes, 
with  sureties,  for  the  deferred  installments,  and  the  purchaser 
failing"  to  pay  said  purchase  money  notes,  or  any  of  them,  said 
special  commissioner  takes  judgtnent  on  said  note  or  notes  ag'ainst 
the  purchaser  and  his  sureties,  and  one  of  the  sureties  against 
whom  judgment  is  taken  pays  off  said  judgment,  he  will  thereby 
be  entitled  to  be  subrogated  to  the  liens  created  by  taking  said 
judgments  and  docketing-  same,  not  only  against  the  land  so  sold, 
but  any  other  real  estate  owned  by  said  purchaser,  situated  in 
the  county  in  which  such  judgment  is  docketed,     (p.  666.) 

2.  Subrogation — Priorities — Liens, 

The  right  of  subrogation  thus  acquired  will  entitle  such  surety 
so  paying  said  judgment  to  priority  over  a  trust  lien  executed 
and  recorded  on  other  real  estate  situated  in  said  county  after 
such  judg-ment  was  recovered  and  docketed,  should  it  become 
necessary  to  resort  to  it  for  satisfaction,     (p.  667). 

3.  Equity — Answer — Affirmative  Relief, 

Where  a  party  is  not  made  defendant  in  a  suit  in  equity,  and 
files  a  paper  in  the  case,  which  he  terms  an  * 'answer  and  peti- 
tion,'* in  which  he  prays  for  affirmative  relief,  and  sets  up  affirm- 
ative matter,  but  upon  which  no  process  issues,  he  can  thereby 
obtain  no  affirmative  relief  against  a  defendant  in  said  suit, 
(p.  665.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Suit  by  Samuel  V.  Woods,  special  commissioner,  against 
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S.  C.  Douglas  and  others.     Judgment  for  complainant^  and 
defendant  J.  N.  B.  Crim  appeals. 

jReversed. 

Melville  Peck,  for  appellant. 

S.  V.  Woods,  W.  T.   Ice,  and  Fred  O.  Blue,  for  appel- 
lees. 

English,  Judge: 

» 

On  the  13th  of  July,  1888,  Samuel  V.  Woods,  as  spec- 
ial commissioner,  sold  certain  mill  property,  houses  and 
lots  in  the  town  of  Philippi,  Barbour  County,  under  a  de- 
cree of  court,  to  S.  C.  Douglas,  for  the  sum  of  nine  thous- 
and, and  fifty  dollars,  with  which  purchase  said  Douglas  fail- 
ed to  comply,  and  by  a  subsequent  decree  of  court  said 
property  was  again  offered  for  sale  by  said  special  commis- 
sioner, and  again  sold  to  said  Douglas  at  the  price  of  ser- 
en  thousand,  eight  hundred  dollars,  the  purchaser  paying 
one  thousand  dollars  cash,  and'  executing  three  joint  and 
several  obligations  for  two  thousand,  two  hundred  and  six- 
ty-six and  two-thirds  dollars  each,  payable  in  one,  tw^o,  and 
three  years,  with  interest,  dated  July  16,  1888,  for  the  res- 
idue, which  sale  was  afterwards  confirmed,  saving  the  right 
to  those  entitled  thereto  to  proceed  against  said  Douglas . 
for  one  thousand,  two  hundred  and  fifty  dollars,  the  differ- 
ence between  said  first  and  second  sales  to  him.  •  On  July 
19,  1888,  a  rule  was  awarded  against  said  Douglas  to  ap- 
pear and  show  cause,  if  any  he  could,  why  he  should  not 
be  required  to  pay  into  the  court  the  said  f  1,250,  and  the 
special  commissioner  was  directed  to  withdraw  and  col- 
lect the  said  purchase-money  notes  as  they  severally  fell 
due,  and  to  retain  the  same,  subject  to  the  order  of  the 
court.  These  proceedings  were  had  in  the  chancery  suit  of 
Benjamin  B.  Stout  and  others  against  the  Philippi  Man- 
ufacturing &  Mercantile  Company,  which  was  pending  in 
the  circuit  court  of  Barbour  County.  On  the  first  Monday 
in  April,  1894,  said  Woods,  special  commissioner,  filed 
his  bill  in  the  circuit  court  against  S.  C.  Douglas,  J.  N.  B. 
Crim,  S.  J.  Heatherly,  J.  E.  Ileatherly,  H.  F.  Brohard,  A. 
G.  Dayton,  trustee,  Case  Manufacturing  Company,  Sam- 
uel Woods,  and  C.  Kelley,  reciting  therein  the  above  facts 
in  regaled  to  the  sale  of  said  real  estate,  and  further  alleg- 
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ing  that,  said  purchase-money  notes  being  unpaid  at  their 
maturity,  he  brought  an  action  of  debt  in  the  circuit  court 
on  the  first  of  said  notes,  and  on  April,  1890,  said  Douglas 
confessed  a  judgment  thereon  for  two  thousand,  five  hun- 
dred dollars  and  thirteen  cents,  with  interest  from  that 
day,  and  three  dollars  and  seventy-five  cents  costs,  and  on 
the  second  of  said  notes  he  recovered  a  judgment  on  August 
30,  1890,  for  two  thousand,five  hundred  and  fifty-four  dol- 
lars and  ninety  cents,  with  interest  from  that  day,  and  nine 
dollars  and  eighty-five  cents  costs,  and  on  November  16, 
1890,  he  recovered  a  judgment  upon  said  second  note 
against  said  Crim  and  Heatherlys  for  two  thousand,  five 
hundred  and  eighty-four  dollars,  with  interest  from  that 
day,  and  fourteen  dollars  and  seventy-five  cents  costs;  that, 
in  addition  to  said  down  payments  of  one  thousand  dollars 
made  July  16,  1888,  he  has  collected  the  following  amounts 
from  said  Crim:  On  September  5,  1891,  the  sum  of  two 
thousand,  six  hundred  and  forty-seven  dollars  and  forty- 
five  centa,  on  September  16,  1891,  two  thousand  dollars, 
and  on  September  28,  1891,  sixty-six  dollars  and  forty-sev- 
en cents, — and  that  all  the  residue  of  said  purchase-mon- 
ey remains  unpaid  to  the  plaintiff;  that  such  further  pro- 
ceedings were  had  that  at  the  February  term  of  court,  1894, 
S.  C.  Douglas,  upon  said  rule,  was  ordered  to  pay  the  plain- 
tiff, on  account  of  the  difference  between  the  said  two  sales, 
the  further  sum  of  one  thousand,  two  hundred  and  fifty  dol- 
lars, with  interest  from  July  13,  1888,  which  has  never  been 
paid,  but  upon  which  plaintiff  is  informed  he  is  entitled'  to 
be  credited  with  forty-seven  dollars  and  fourteen  cents. 
The  plaintiff  also  charges  that,  as  he  has  never  conveyed 
to  S.  C.  Douglas  the  real  estate  purchased  by  him  on  the 
16th  of  July,  1888,  the  one  thousand,  two  hundred  and  fif- 
ty dollars,  with  interest  from  July  13,  1888,  on  account  of 
the  difference  between  said  sales,  constitutes  a  vendor's 
lien  upon  the  real  estate  sold  him  by  the  plaintiff.  This 
real  estate  consisted  of  a  lot  of  ground  in  Philippi,  contain- 
ing one  and  one-fourth  acres,  on  which  there  was  a  steam 
flouring  mill  and  a  planing  mill;  also  a  residue  of  three- 
fourths  of  an  acre  conveyed  to  said  company  by  C.  C.  Hovat- 
ter  and  wife,  on  w^hich  is  a  dwelling  house.  Plaintiff  fur- 
ther alleges  that  the  amount  due  him  on  May  22,  1894,  in- 
cluding said  one  thousand',  two  hundred  and  fifty  dollars, 
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with  interest  on  the  whole  of  said  purchase  until  that  day, 
is  six  thousand,  one  dollar  and  eleven  cents,  all  of  which 
constitutes  a  lien  on  said  real  estate  sold  by  plaintiff  to  said 
Douglas,  and  that  his  three  judgments  against  Douglas  were 
docket€*d'  in  the  judgment  lien  docket  of  said  county  in  the 
order  in  which  they  were  recovered, — on  April  5,  1890,  Au- 
gust 30,  1890,  and  December  17,  1890, — ^and  constituted 
judgment  liens  upon  all  the  other  real  estate  owned  by  said 
Douglas  superior  to  the  trust  liens  thereon,  and  no  execu- 
tions have  ever  been  issued  upon  said  judgments.    Plain- 
tiff further  charges  that  said  Douglas  is  the  owner  of  two 
tracts  of  land  in  said  county  on  Elk  creek,  one  containing 
one  hundred  and  twenty-two  acres,   the  other  adjoining 
tract  containing  twenty-four  and  one-half  acres,  and  anoth- 
er of  ninety-six  acres  adjoining  same;  that  he  also  owns 
a  lot  containing  six-sevenths  of  an  acre  in  the  town  of  Bel- 
ington,  in  said  county,  upon  which  is  a  flouring  mill;  that, 
after  the  recovery  of  his  judgments,  and  after  the  same 
were  dockete^d',  said  Douglas  conveyed  all  of  said  tracts 
on  Elk  creek  in  trust  to  A.  G.  Dayton,  trustee,  to  secure 
H.  F.  Brohard  a  debt  of  three  thousand  dollars,  payable 
in  five  years,  with  interest  from  February  1,  1893,  payable 
annually,  and  in  default  of  the  payment   of   interest   the 
whole  of  the  debt  to  become  payable;  also  that  after  said 
judgments  were  docketed,  to  wit,  on  the  11th  of  February, 
1893,  the  said  Douglas  conveyed  the  lot  in  Belington  to 
Dayton,  trustee,  in  trust  to  secure  a  debt  of  one  thousand, 
three  hundred  dollars  due  the  Case  Manufacturing  Compa- 
ny, of  Columbus,  Ohio,  by  two  notes  of  |650  each,  dated  Oc- 
tober 10,  1892,  payable  in  six  and  twelve  months,  with  in- 
terest; also  on  August  30,  1893,  a  judgment  was  recovered 
by  C.  Kelley,  for  the  use  of  Samuel  Woods,  against  said 
Douglas,  for  one  hundred  and  ninety-six  dollars  and  sev- 
enty-nine cents,  with  interest  from  that  day,  and  two  dol- 
lars and  twenty -five  cents  costs;  and  there  are  no  other 
liens  on  said  lands.     Plaintiff  further  charges  that  said 
one  thousand,  two  hundred  and  fifty  dollars,  with  interest 
thereon  from  July  13,  1888,  is  a  vendor's  lien  upon  the  prop- 
erty sold  to  Douglas  by  him,  for  which  he  has  no  other  se- 
curity, and  that  the  residue  of  the  debts  due  him  are  also 
a  ven^d'or's  lien  upon  the  property  sold  to  Douglas  by  the 
plaintiff  on  July  13,  1888,  and  constitute  a  judgment  lien 
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upon  all  of  his  other  real  estate  superior  to  all  other  liens 
thereon,  and  is  also  a  lien  prior  in  point  of  time  to  said 
trust  liens  and  the  lien  of  the  judgment  of  said  Kelley;  and 
the  said  Douglas  owns  no  other  real  estate  except  that  here- 
inbefore set  forth,  and  his  personal  property  is  wholly  in- 
sufficient for  the  payment  of  the  debts  due  plaintiff  which 
are  in  judgment;  and  that  said  Dayton,  trustee,  had  no- 
tice before  the  execution  or  recordation  of  either  of  said 
deeds  of  trust  of  the  proceeding  in  said  original  chancery 
cause  to  charge  said  land  sold  to  Douglas  with  the  debt  of 
one  thousand,  two  hundred  and  fifty  dollars  and  interest 
as  a  vendor's  lien;  and  he  praj's  that  said  one  thousand, 
two  hundred  and  fifty  dollars,  with  interest,  may  be  fixed 
as  a  vendor's  lien  on  the  property  sold  by  him  to  Douglas 
superior  to  all  other  liens  thereon;  that*  the  residue  of  the 
debts  due  him  may  be  charged  as  a  vendor's  lien,  and  also 
a  judgment  lien  upon  the  other  real  estate  of  said  Douglas, 
and  first  in  priority  thereon;  that  the  real  estate  of  said 
Douglas  may  be  subjected  to  the  payment  of  the  debts 
chargeable  thereon;  and  for  general  relief.  J.  N.  B.  Crim 
filed  his  answer  to  this  bill,  admitting  that  he  was  one  of 
the  sureties  of  said  Douglas  upon  his  purchase-money  ob- 
ligations to  the  plaintiff  for  said  mill  property,  and  alleges 
that  he,  as  such  surety,  has  paid  plaintiff,  September  5, 
1891,  two  thousand,  six  hundred  and  forty-seven  dollars  and 
forty-five  cents,  September  16,  1891,  two  thousand  dollars, 
September  28,  1891,  sixty-six  dollars  and  forty-seven  cents, 
for  which  sums  he  claims  the  eights  of  plaintiff  in  regard 
to  the  lien  upon  said  real  estate,  and  said  sums  of  money 
paid  back  to  him  out  of  the  sale  of  said  property,  that  prior 
to  January  1,  1891,  he  and  said  Douglas  were  partners  in 
said  mill  property,  he  owning  one-fourth  interest,  which 
he  had  fully  paid  for,  and  that  day  he  sold  his  interest  to 
said  Douglas  for  one  thousand,  nine  hundred  and  fifty  dol- 
lars; that  one  thousand,  eight  hundred  dollars  of  said  sum 
was  for  the  real  estate  and  one  hundred  and  fifty  dollars 
for  his  interest  in  the  personal  estate  then  in  hand;  and 
he  conveyed  said  interest  to  Douglas,  retaining  a  lien  on 
said  one-fourth  interest.  Said  Crim  also  alleges  that  plain- 
tiff has  shown  by  his  bill  that  he  has,  by  virtue  of  the  judg- 
ments recovered  by  him  on  his  purchase-money  note,  six 
liens  for  his  money  on  other  valuable  real  estate  of  said 
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Douglas,  as  well  as  upon  the  said  mill  property,  while  re- 
spondent has  a  lien  only  on  said  one-fourth  of  said  mill 
property  for  his  purchase  money,  one  thousand,  eight  hun- 
dred dollars,  with  interest;  and  having  paid,  as  security, 
the  large  sums  of  money  aforesaid  to  the  plaintiff  on  said 
judgments  against  Douglas,  he  claims  the  right  in  this 
cause  to  have  the  real  estate  of  said  Douglas  so  marshaled 
that  respondent  may  have  the  said  judgments  paid  out  of 
other  lands  of  Douglas,  saving  thereby  the  mill  to  pay  his 
one  thousand,  eight  hundred  dollars  of  purchase  money; 
and  he  prays  that  he  may  be  substituted  by  the  court  to 
all  the  rights  of  plaintiff  against  said  Douglas  as  to  all 
of  his  payments  upon  purchase  money  for  said  mill  prop- 
erty made  to  plaintiff;  that  the  judgments  recovered  by 
plaintiff  against  Douglas,  and  upon  which  respondent  has 
made  his  said  large  payments,  may  be  pushed  over  off  of 
the  one-fourth  of  said  mill  property  upon  the  other  real  es- 
tate of  Douglas,  and  paid  out  of  the  proceeds  thereof,  and 
that  said  one-fourth  may  be  subjected  to  the  payment  of 
his  lien  for  one  thousand,  eight  hundi'ed  dollars.  H.  F. 
Brohard  and  S.  C.  Douglas  also  answered  the  bill,  and  T. 
B.  Douglas  filed  w^hat  is  termed  an  "answer  and  x^^tition," 
not  having  been  made  a  party  defendant.  The  cause  was 
twice  referred  to  a  commissioner,  and  reports  filed,  both 
of  which  were  excepted  to,  and  depositions  taken,  and  filed. 
Columbus  Kelley  also  filed  a  petition  in  the  cause  with  ref- 
erence to  the  one  thousand,  four  hundred  dollars  debt.  On 
the  16th  of  November,  1897,  a  final  decree  was  entered,  in 
which,  after  providing  for  the  payment  of  certain  costs  and 
taxes  therein  mentioned,  and  applying  the  money  in  the 
hands  of  the  special  commissioner  accruing  from  the  rent- 
al of  the  property,  the  court  overruled  the  exceptions  to 
the  commissioner's  report  filea  by  Grim,  Brohard,  Edgar 
Douglas,  William  Douglas,  and  T.  B.  Douglas,  and  confirm- 
ed the  same  as  modified  by  the  decree,  holding  that  the 
lien  reported  by  said  commissioner  in  favor  of  said  Grim 
on  account  of  the  judgments  of  said  special  commissioner 
discharged  by  him,  amounting  to  two  thousand,  eight 
hundred  and  twenty-three  dollars  and  six  cents,  should  be 
second  in  order  of  priority,  and  that  the  third  purchase- 
money  note  reported  by  the  said  special  commissioner  in 
favor  of  the  said  Grim  as  a  lien  second  in  order  of  priority 
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upon  the  said  property,  amounting  to  three  thousand,  six 
hundred  and  twenty-three  dollars  and  thirteen  cents,  should 
be  made  third  in  order  of  priority,  and  said  report  was  re- 
formed accordingly;  ascertained  the  real  estate  belonging 
to  said  Douglas,  and  the  first  lien  upon  all  said  real  estate 
in  Philippi  sold  to  S.  C.  Douglas  by  said  special  commis- 
sioner is  the  sum  of  two  hundred  and  thirty-four  dollars 
and  twenty-two  cents,  with  interest  thereon  from  October 
30,  1897,  in  favor  of  T.  B.  Douglas;  proceeded  to  fix  the 
amount  and  priority  of  the  lien  of  said  special  commission- 
er, J.  N.  B.  Crim,  and  T.  B.  Douglas  upon  the  property  in 
Philippi,  and,  in  case  of  its  insufficiency  to  satisfy  the  same, 
fixing  the  manner  it  shall  be  paid  out  of  the  proceeds  in  the 
Belington  mill  property,  after  the  payment  therefrom  of 
the  trust  debt  in  favor  of  Edgar  and  William  Douglas  for 
one  thousand,  six  hundred  and  thirty-one  dollars  and  sev- 
enty cents,  which  wa^  fixed  as  a  first  lien  on  said  Belington 
mill  property;  the  next  in  order  of  priority  to  be  paid  out 
of  the  proceeds  of  the  mill  property  being  a  debt  of  one 
thousand',  six  hundred  and  thirty-one  dollars  and  seventy 
cents  with  interest,  in  favor  of  E.  and  W.  Douglas,  assignees 
of  George  M.  Seprell,  who  was  assignee  of  the  Case  Man- 
ufacturing Company, — the  same  being  a  first  lien  there- 
on; the  debt  next  in  priority  to  be  charged  upon  the  pro- 
ceeds of  said  Elk  farm  of  two  hundred  and  forty-one  acres 
being  a  trust  debt  in  favor  of  II.  F.  Brohard  for  three 
thousand,  eight  hundred  and  fifty-four  dollars  and  fifty 
cents;  the  next  in  order  of  priority,  and  next  entitled  to  be 
paid  out  of  the  proceeds  of  said  property  in  Philippi  after 
the  payment  of  the  specific  liens  thereon  therebefore  fixed, 
and  after  the  payment  of  the  two  thousand,  five  hundred 
and  thirty-eight  dollars  to  said  Crim  out  of  the  proceeds 
of  one  fourth  thereof,  if  any  there  be,  after  the  aggregate 
of  the  liens  on  said  Philippi  property  as  therein  fixed  has 
been  fully  paid;  next  fixing:  the  amount  and  priority  of 
certain  judgments  which  are  to  be  paid  from  the  proceeds 
of  all  of  said  real  estate  after  the  payments  of  the  above- 
mentioned  liens  in  the  order  therein  fixed;  and,  it  appear- 
ing that  the  debt  of  four  hundred  and  eighty-one  dollars 
and  ninety-eight  cents  in  favor  of  the  Tygart  Valley  Bank 
has  been  paid',  the  same  was  not  decreed  for,  and  no  ac- 
tion was  taken  upon  the  petition  of  C.  Kelley;  and  it  was 
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decreed  that,  unless  S.  C.  Douglas  should  pay,  within  thir- 
ty days  from  the  adjournment  of  the  court,  to  said  several 
creditors,  the  debts  decreed  to  them,  respectively,  a  special 
commissioner,  therein  named,  be  directed  to  sell  said  sev- 
eral parcels  of  land  upon  the  terms  therein  specified.  From 
this  decree  J.  N.  B.  Crim  appealed. 

The  first  error  claimed  is  that  the  court  allowed  sev- 
eral small  claims  for  costs  to  B.  B.  Stout,  the  Novelty  Mill 
Company,  the  Cleveland  Dryer  Company,  T.  Ault  &  Son, 
and  Kardyke,  Norman  &  Co.,  no  claim  whatever  having 
been  made  to  such  debts  till  the  final  decree  was  entered; 
the  court  reciting  that  the  costs  accrued  by  reason  of  the 
cases  against  the  Philippi  Manufacturing  &  Mercantile 
Company  and  others  being  kept  on  the  docket  for  the  ben- 
efit of  the  fund,  and  the  claims  thereto  coming  from  S.  0. 
Douglas  thrQugh  the  hands  of  Special  Commissioner  Woods. 
The  rule  as  to  awarding  costs  in  courts  of  equity  is  found 
in  5  Enc.  PI.  &  Prac.  184,  where  it  is  said:  "The  awarding 
of  costs  in  cases  in  equity  is  said  to  rest  in  the  sound  dis- 
cretion of  the  court,  but  this  does  'not  mean  that  such  dis- 
cretion may  be  exercised  arbitrarily  or  capriciously."  I  can 
see  no  good  reason  why  these  costs  should  take  precedence 
over  the  claims  of  appellant,  especially  as  they  are  not  men- 
tioned in  the  pleadings,  and  it  in  no  way  appears  what 
disposition  was  made  of  the  cases  in  which  they  accrued, 
which,  if  made  to  appear,  would  indicate  their  proper  place 
in  point  of  priority. 

As  to  the  second  point  relied  on  as  error  by  the  appel- 
lant, the  court  clearly  erred  in  decreeing  that  T.  B.  Douglas 
should  have,  as  the  first  lien  on  the  real  estate  of  S.  C. 
Douglas  in  Philippi,  the  sum  of  two  hundred  and  thirty- 
four  dollars  and  twenty-two  cents  for  the  following  rea- 
sons: He  was  not  made  a  party  defendant  to  plaintiff's 
bill,  but  on  November  5,  1897,  he  filed  what  he  designates 
as  an  "answer  and  petition,"  and  prayed  for  aflBirmative  re- 
lief against  S.  C.  Douglas,  assignor,  and  J.  N.  B.  Crim,  as- 
signee, of  the  one  thousand,  two  hundred  dollars,  to  which 
the  plaintiff  replied  generally,  and  no  process  was  awardted 
or  executed  on  said  answer.  ^e^Goffv.  Price^  42  W.  Va. 
385,  (26  S.  E.  287,)  where  this  Court  held  that  an  answer 
under  section  35,  chapter  125,  of  the  Code,  containing  new 
matter  constituting  a  claim  for  affirmative  relief,  may  be 
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taken  for  confessed  as  against  the  plaintiff,  but  not  against 
another  defendant  without  service  of  process  to. reply  to 
it.  It  is  claimed  by  appellant — ^I  think  correctly — that  it 
was  error  to  apply  the  portion  of  the  debt  due  him  by  as- 
signment from  S.  C.  Douglas  (that  is,  said  Douglas'  portion 
of  the  one  thousand,  four  hundred  and  four  dollars,  with 
its  interest)  to  the  payment  of  the  debt  of  Woods,  special 
commissioner,  whose  judgments  were  liens  on  other  real 
estate  of  S.  C.  Douglas,  while  appellant  still  held  the  third 
purchase-money  note  on  the  Philippi  property,  which  had 
not  been  reduced  to  judgment.  It  is  also  assigned  as  error 
to  decree  the  judgments  of  Woods,  special  commissioner, 
and  appellant  against  the  undivided  fourth  of  the  mill  prop- 
erty which  said  Cram  had  sold  to  Douglas,  and  upon  which 
he  held  a  vendor's  lien  prior  to  the  debt  of  Brohard,  sim- 
ply to  save  the  Elk  farm  from  Brohard's  debt.  This  claim 
I  regard  as  correct,  for  the  reason  that  S.  V.  Woods,  as 
special  commissioner,  had  taken  judgments  upon  the  pur- 
chase-money notes,  and  had  the  same  docketed  long  before 
the  deed  of  trust  to  secure  Brohard  was  executed  and  re- 
corded; and  Woods,  as  special  commissioner,  having,  by 
docketing  said  judgments,  created  a  lien  upon  all  the  real 
estate  of  said  Douglas  in  Barbour  County,  and  having  a 
right  to  resort  thereto  for  the  payment  of  his  judgments, 
while  the  appellant  could  look  only  to  the  Philippi  proper- 
ty for  payment  of  his  lien,  equity  would  compel  said  Woods 
to  so  enforce  his  judgment  liens  as  not  to  deprive  appel- 
lant of  the  benefit  of  his  lien. 

It  is  also  pointed  out  by  the  assignment  of  errors  that 
said  decree  is  inconsistent,  in  this:  that  while,  in  one  clause, 
it  provides,  if  the  property  in  Philippi  should  not  sell  for 
enough  to  pay  the  debts  of  T.  B.  Douglas,  8.  V.  Woods, 
special  commissioner,  J.  N.  B.  Crim,  and  the  costs  of  suit, 
the  residue  should  be  a  first  lien  on  the  Belington  mill 
property,  and  first  paid  out  of  the  proceeds  of  the  sale  there- 
of; and  in  the  next  clause  it  fixes  the  trust  debt  in  favor 
of  Edgar  and  William  Douglas  for  one  thousand,  six  hun- 
dred and  tharty-one  dollars  and  seventy  cents  as  the  first 
lien  on  the  said  mill  property.  This  portion  of  the  decree 
must  be  regarded  as  erroneous,  not  only  on  the  ground  of 
its  inconsistency,  but  because  the  judgments  mentioned 
were  liens  upon  said  Belington  mill  property  long  anterior 
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to  the  execution  and  recordation  of  the  trust  deed  in  favor 
of  Edgar  and  William  Douglas.  There  can  be  no  question 
that  Crim,  being  surety  for  S.  C.  Douglaa  for  the  purchase- 
money  of  the  Philippi  property  to  said  special  commissioner, 
had  the  right  to  pay  said  purchase  money,  and  was  forc- 
ed to  pay  the  same,  and  was  entitled  to  be  subrogated  to 
the  rights  of  S.  V.  Woods,  special  commissioner.  It  must 
be  borne  in  mind  that  this  is  a  proceeding  in  equity  on  the 
part  of  S.  V.  \Voods,  special  commissioner,  against  S.  C. 
Douglas  and  his  sureties,  to  collect  the  purchase  money 
remaining  unpaid  to  him  as  special  commissioner  by  reason 
of  the  sale  of  the  Philippi  property;  and,  such  being  the 
case,  said  S.  V.  Woods,  special  commissioner,  was  aware 
that  Crim  was  the  surety  of  S.  C.  Douglas  on  the  note  so 
executed  for  the  purchase  money  of  said  Philippi  mill  prop- 
erty, and  he  also  knew  that  Crim,  as  such  surety,  paid  the 
third  purchase-money  note.  Said  special  commissioner  had 
taken  judgments  on  the  first  two  notes,  and  docketed  them, 
thereby  constituting  liens  on  all  the  real  estate  of  S.  C. 
Douglas  in  Barbour  County.  Crim,  having  paid  said  third 
purchase-money  note  as  the  surety  of  Douglas,  was  enti- 
tled to  step  into  the  shoes  of  S.  V.  Woods,  special  com- 
missioner, as  to  his  rights  against  the  Philippi  property; 
but,  no  judgment  having  been  taken  on  said  third  note, 
he  could  not  resort  to  the  other  real  estate  of  Douglas  in 
the  county  for  the  payment  of  that  note.  Now,  can  it  be 
possible  that  Douglas,  being  aware  of  these  facts,  could, 
by  conveying  his  other  real  estate  in  Barbour  County  to 
a  trustee,  or  any  other  person,  give  such  grantee  prece- 
dence over  the  docketed  judgments  of  S.  V.  W^oods,  special 
commissioner,  and  compel  him  to  satisfy  his  judgments 
out  of  the  Philippi  property,  and  thus  consume  the  only 
means  to  which  Crim  (who  had  befriended  him  by  becom- 
ing has  surety  and  paying  his  debts)  could  resort  for  pay- 
ment? W'hen  Brohard  and  the  Case  Manufacturing  Com- 
y)any  took  their  trusts  upon  the  other  real  estate  of  Doug- 
las, they  had  notice  of  the  docketed  judgments  against  him, 
and  that  they  constituted  liens  upon  the  property  they  were 
taking  their  trusts  upon,  and  this  was  sufficient  to  put  them 
upon  inquiry,  and  upon  proper  investigation  they  would 
have  ascertained  that  the  notes  which  said  judgments  were 
obtained  were  for  part  of  the  purchase  money  of  the  Philippi 
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property;  that  there  was  a  third  note  upon  which  judg- 
ment had  not  been  taken,  but  which  had  been  paid  by 
Crim,  as  surety  for  Douglas;  that  Crim,  having  paid  it,  was 
entitled  to  substitution  as  against  the  Philippi  property 
alone,  while  Woods  had  a  right  to  resort  to  the  other  real 
estate  of  Douglas  for  the  satisfaction  of  his  judgments, 
and  equity  would  compel  him  to  do  so  if  the  Philippi  prop- 
erty was  not  sufficient  to  pay  both  Woods,  as  special  com- 
missioner, and  Crim.  Haying  notice  of  said  docketed  judg- 
ments, could  Brohard  and  the  Case  Manufacturing  Com- 
pany compel  Woods,  special  commissioner,  to  resort  there- 
to for  the  satisfaction  of  said  judgments?  In  the  circum- 
stances of  this  case,  to  do  so  would  be  to  require  Crim,  who, 
as  surety  of  Douglas,  had  paid  for  the  property,  to  pay  a 
considerable  portion  of  the  purchase  money  a  second  time, 
and  this  would  not  be  equity.  Crim,  having  paid  the  third 
purchase  money  note  as  surety,  is  entitled  to  have  the 
amount  reimbursed  to  him  out  of  the  Philippi  property, 
and  said  judgments  must  be  made  out  of  the  residue  of  the 
Philippi  property,  and,  if  that  is  insufficient,  after  the  pay- 
ment to  Crim  of  said  third  note  they  are  entitled  to  satis- 
faction out  of  the  other  real  estate  of  said  Douglas  in  Bar- 
bour County. 

An  effort  was  made  to  show  that  Crim  was  a  part- 
ner in  the  purchase  from  S.  V.  Woods,  special  commis- 
sioner, of  the  Philippi  property,  but  this  contention  was 
not  sustained  by  the  evidence,  and  the  argument  predica- 
ted thereon  must  fall. 

For  these  reasons  the  decree  complained  of  is  revers- 
ed and  the  cause  remanded. 

Note  by  Brannon,  Judge: 

I  agree  to  a  reversal,  but  not  for  all  the  reasons  g^iven  by  Judge 
English.  Crim  has  preference  for  money  paid  as  surety  over  the 
trust  creditors.  When  a  jud^^ent  is  paid  it  is  ended  at  law,  and 
equity  will  not  keep  it  alive  for  subrogation  to  prejudice  an  innocent 
purchaser,  but  will  let  the  rule  at  law  prevail.  McClaskey  v.  O^Brien^ 
16  W.  Va.  781,  point  7;  2  Bart.  Ch.  Prac.  1052.  1053;  Sheld.  Subr.  § 
34.  If  the  man  taking-  a  deed  of  trust  knows  that  the  surety,  as 
such,  paid  the  debt,  the  surety  would  g-et  subrogation  over  him,  but 
not  otherwise  Brandt.  Sur.  ^  316.  Ahem  v.  Freeman^  [Minn  ]  48  N.  W. 
677;  Riefe  v.  El  ting,  [Iowa]  56  N.  W.  285.  The  judgtnents  were 
docketed,  and  constructive  notice  is,  for  g-eneral  purposes,  equal  to 
actual  notice,  and,  if  so  in  the  present  case,  it  would  give  Crim  pref- 
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erence.  Docketing-  g-ives  notice  of  the  judgment,  but  does  it  go  furth- 
er, and  require  a  subsequent  purchaser,  who  learns  that  the  judg-- 
ment  has  been  paid,  to  know  also  that  one  of  two  debtors  paid  it,  and 
that  he  was  surety?  Must  he  make  further  inquiry  as  to  this.  May 
he  not  rather  presume  that  the  principal  debtor  paid,  as  held  in 
Ahem  v.  Freeman,  supraJ  If  this  is  not  true,  you  make  the  docket 
import  what  it  does  not  say, — that  is,  that  one  of  the  debtors  is  prin- 
cipal, the  other,  surety;  and  also  that  the  surety  paid  the  judgment. 
It  cannot  go  so  far.  Subrogation  is  the  creature  of  equity  to  do 
justice, —  a  latent  equity;  an  equity  will  not  affect  an  innocent  pur- 
chaser for  value  with  a  latent  equity.  See  Shert9iah*s  Adni'r  v.  Ska- 
very  7SVa.  8;  1  IVhitedL  T,  Lead,  Cas.  Eq.  (4th  Am.  Ed.)  pt.  1,  p.  152. 
Though  it  is  broadly  stated  that  marshaling  will  not  be  enforced  to 
the  prejudice  of  third  parties,  yet  that  statement  is  too  broad,  for  it 
seems  that,  when  once  the  right  of  a  creditor  having  a  lien  on  one 
property  to  compel  another  creditor  having  a  lien  on  two  properties 
to  subject,  in  the  first  instance,  the  property  on  which  the  junior 
creditor  has  no  lien,  exists,  it  is  good  £ig-ainst  a  third  subsequent 
lienor,  though  not  against  one  antedating  the  one  who  asks  the  mar- 
shaling, because  he  had  this  right  when  the  third  party's  right  be- 
gan. 2  Beach,  Mod.  Eq.  Jur.  g  785,  says  this  is  the  general  rule, 
citing i^rt//  V.  Setzer,  33  W.  Va.  444,  (lOS.  E.  798)  Crawford  v.  Richeson, 
101  111.  351,  and  other  cases.  Under  this  principle,  as  the  trust  debts 
are  later  in  date  than  the  Crim  debt  for  the  price  of  the  fourth 
of  the  mill  sold  to  Douglas,  Crim  has  the  right,  in  the  first  instance, 
to  put  Woods  to  three-fourths  of  that  mill  and  the  other  realty,  so  as 
to  let  Crim's  purchase  money  be  paid  out  of  that  fourth.  Under  some 
authorities,  even  this  is  doubtful.     Sheld    Subr.  g  65. 

Reversed. 
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CHARLES  TOWN. 

Engeman  v.  Taylor  et  aL 

Submitted  September  9,  1898— Decided  Sept.  9,   1899. 

1.  Fraud — Rescission  of  Contract, 

A  contract  may  be  rescinded  for  fraudulent  misrepresentations, 
thoug-h  the  means  of  obtaining-  information  were  fully  open  to  the 
party  deceived,  when  from  the  circumstances  he  was  induced  to 
rely  upon  the  other  party's  representations,     (p.  711), 

2.  Fraud — Voidable  Contract. 

Any  contract,  the  making-  of  which  is  induced  by  fraud  of 
either  party  practiced  upon  the  other  at  the  time  the  contract  is 
made,  or  while  negotiations  in  regard  to  it  are  being  carried  on, 
is  voidable,  and  may  be  rescinded  at  the  election  of  the  party  de- 
frauded,    (p.  711). 

3.  Fraudulent  Representations— G?«/rar/^. 

False  representations  or  fraudutent  concealment  in  respect  to 
the  subject  matter  of  the  contract  will  entitle  the  injured  party  to 
rescission  of  the  contract,     (p.  712). 

4.  Damages — Fraud. 

The  court  will  not  inquire  into  the  extent  of  the  prejudice.  It 
is  sufficient  if  the  party  misled  has  been  slightly  prejudiced,  if 
the  amount  is  at  all  appreciable,     (p.  712). 

Appeal  from  Circuit  Court  Grant  County. 

Bill  by  William  A.  Engeman  against  James  S.  Taylor 

and  John  E.  Taylor.     Decree  for  defendants,  and  plaintiff 

appeals. 

Reversed. 

Fuck,  Westenhaver  &  Baker,  Benj.  Dailey,  and  H.  B. 
GiLKERSON,  for  appellant. 

F.  M.  Reynolds,   L.  J.  Forman,  and  J.  N.  McMullan, 
for  appellees. 

McWhorter,  Judge: 

On  the  26th  day  of  November,  1890,  W.  A.  Engeman, 
of  Brooklyn,  N.  Y.,  and  John  E.  Taylor  and  James  S.  Tay- 
lor, of  Hampshire  County,  W.  Va.,  entered  into  a  writ- 
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ten  agreement  of  that  date  forming  a  partnership  to  con- 
tinue for  the  period  of  ten  years  from  the  date  of  agree- 
ment, for  the  purpose  of  erecting  and  building  a  tannery 
near  the  town  of  Petersburg,  in  Grant  county,  and  for  the 
purpose  of  carrying  on  and  operating  said  tannery,  and 
buying  bark  lands  and'  bark  rights;  the  capital  stock  to 
be  sixty  thousand  dollars;  said  Engeman  to  contribute 
one-half,  and  each  of  the  Taylors  one-fourth,  of  said  capi- 
tal; said  capital  stock  to  be. increased  from  time  to  time 
as  the  parties  might  agree  upon,  the  interests  to  be  held 
by  them,  respectively,  in  the  proportion  stated.  There 
was  to  be  a  settlement  of  the  affairs  of  the  co-partnership 
on  the  1st  day  of  July,  1891,  and  on  the  1st  day  of  Jan- 
uary and  the  1st  day  of  July  in  each  year  thereafter,  at 
which  said  settlements  the  profits  of  said  co-partnership, 
if  any,  should  be  ascertained.  It  was  agreed  that  nothing 
whatever  should  be  drawn  out  of  the  business  of  said 
concern  by  any  of  the  co-partners  until  the  settlement  of 
July  1,  1892,  at  wiiich  time  the  profits  should  be  ascertain- 
ed and'  divided  in  the  i)roportion  in  which  they  held  their 
stock,  and  the  co-partners  should  then  determine  wheth- 
er such  profits  should  be  paid  to  them. in  the  proper  propor- 
tions, or  whether  they  should  be  invested  in  the  business, 
and  that  at  each  subsequent  settlement  the  profits  should 
be  ascertained  and  paid  to  the  parties,  or  invested  in  the 
business  of  the  co-partnership,  as  they  might  agree;  that 
said  Engeman  and  J.  S.  Taylor  should  not  be  required  to 
devote  their  time  and  attention  to  the  management  of 
the  tannery;  that  John  E.  Taylor  should  be  superinten- 
dent and  manager,  and  should  receive  for  his  services  as 
such  one  thousand  dollars  per  year,  to  be  paid  by  said 
co-partnership,  in  consideration  whereof  he  was  to  de- 
vote all  his  time  and  attention  to  the  superintendence 
and  management  of  the  tannery;  that  any  arrangement 
made  by  the  co-partnership  for  the  sale  of  leather  manu- 
factured at  said  tjinnery  in  the  Eastern  markets  should 
be  with  the  consent  of  all  the  several  co-partners;  that 
there  should  be  kept  at  all  times  perfect,  just,  and  true 
books  of  accounts,  for  which  purpose  a  competent  book- 
keep  should  be  employed;  that  each  of  said  co-partners 
should  duly  enter  and  set  down  in  said  books  of  account 
all  money  received  by  him  and  all  money  expended  by  him 
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in  auy  manner  pertaining  to  the  business  of  said  co-part- 
nership, and  that  all  sales  and  purchases  of  whatever 
kind  should  be  entered  and  set  down  in  said  books  of  ac- 
counts. Afterwards,  on  the  27th  of  June,  1892,  it  was 
agreed  to  increase  the  stock  by  twenty  thousand  dollars; 
Engeman  to  contribute  one-half,  and  each  of  the  Taylora 
one-fourth  thereof. 

On  the  21st  day  of  July,  1894,  W.  A.  Engeman  filed 
his  bill  in  chancery  in  the  circuit  court  of  Grant  Coun- 
ty against  the  said  John  E.  Taylor  and  James  S.  Tay- 
lor setting  up  and  exhibiting  the  said  contract  and  the 
further  agreement  to  increase  th^e  stock,  alloginfi:  that 
plaintiff  had  paid  into  said  firm  the  sum  of  thirty-nine 
thousand-,  one  hundred  and  fifty-three  dollars  and  four- 
teen cents  on  his  share  of  the  capital;  that  plaintiff  had 
been  unable  to  ascertain  definitely  what  amount  had  been 
paid  in  by  the  defendants,  or  either  of  them;  that  they 
claimed  to  have  paid  in  together  about  thirty-four  thous- 
and dollars,  but,  from  facts  and  circumstances  which  had 
recently  come  to  plaintiff's  knowledge,  he  believed  and 
charged  that  they  had  paid  in  a  much  smaller  amount  than 
they  claimed,  and  called  upon  defendants  to  prove  and 
show  clearlv  what  amount  of  monev  thev  had  each  con- 
tributed  to  the  capital  of  the  firm.  Plaintiff  alleged  that 
at  the  time  he  entered  into  the  partnership  he  was  total- 
ly unfamiliar  with  the  tanning  business;  that  during  his 
continuance  he  resided  in  the  state  of  New  York,  and  was 
only  at  said  tannery  for  short  periods  several  times  dur- 
ing the  course  of  each  year;  that  the  entire  management 
and  control  of  the  erection  and  construction  of  all  the 
buildings,  machinery,  and  plant  of  said  tannery  were  in- 
trusted by  him  to  said  defendants,  John  E.  and  James  S.. 
Taylor,  and  that  said  defendants  did  erect  and  construct 
tannery  buildings,  and  other  buildings  to  be  used  in  con- 
nection with  said  tannery,  and  procured  the  necessary 
machinery  and  appliances  for  operating  said  tannery, 
which  said  plant  was  located  on  land  purchased  by  said 
firm;  that  all  the  buildings  belonging  to  said  firm  were 
constructed  under  the  direction  an;d  control  of  said  de- 
fendants, who  were  thoroughly  familiar  with  the  costs 
and  value  of  all  said  buildings;  that  after  said  buildings 
were  erected  the  firm  commenced  to  operate  sadd  tannery; 
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that  the  control  and  management  of  said  tanneqr  and  biis- 
ineBS  was  wholly  in  the  hands  of  said  defendants,  the  said 
John  E.  Taylor  being  the  superintendent  and  James  S. 
Taylor  being  the  bookkeeper,  or  an  assistant  to  said  su- 
perintendent, at  a  salary  of  eight  hundred  dollars  a  year, 
and  they  continued  to  manage  and  control  the  said  bus- 
iness during  the  entire  time  of  said  partnership;  that,  in 
carrying  on  and  operating  said  tannery,  they  purchased 
bark,  which  was  stacked  on  the  premises,  and  they  also 
purchased  hides,  which  in  the  process  of  tanning  was  plac- 
ed in  the  vats,  and  that  said  defendants  were  thoroughly 
familiar  with  the  value  of  the  bark  and  hides  on  hand  at 
all  times;  that  defendants,  instead  of  owning  separate 
interests  in  said  firm  as  they  claimed  and  pretended  to 
plaintiif,  were  in  fact  acting  together  jointly  in  all  their 
relations  to  said  partnership;  that  whatever  money  they 
took  in  was  put  in  on  the  joint  account,  and  that  there 
never  was  any  division  or  separation  of  their  interests 
in  said  firm  as  between  themselves,  although  they  led 
plaintiff  to  believe  their  ^interests  were  separate  and  dis- 
tinct; that  during  the  greater  part  of  the  continuance  of 
said  partnership  the  said  John  E.  and  James  S.  Taylor^ 
who  were  brothers,  were  interested  as  partners  with  one 
William  G.  Harwood,  their  brother-in-law,  in  a  mercantile 
establishment  near  said  town;  that  they  were  so  interested 
in  said  mercantile  establishment  up  to  and  after  the  dis- 
solution of  the  partnership  between  them  and  plaintiff, 
and  that  in  conducting  said  tannery  business  they  fre- 
quently paid  the  hands  employed  at  the  tannery,  and 
also  persons  from  whom  they  purchased  bark,  by  giving 
them  orders  on  said  store  in  which  they  were  so  interested; 
that  prior  to  the  29th  of  January,  1894,  plaintiff  became 
dissatisfied  with  the  manner  in  which  the  business  of  the 
firm  was  being  managed  by  the  defendants,  they  having 
permitted  the  paper  of  said  firm  to  go  to  protest,  and  plain- 
tiff came  from  New  York  and  proposed  to  withdraw  from 
the  firm;  that  after  he  came  on  the  said  J.  S.  Taylor  left 
the  State  of  West  Virginia,  and  remained  absent  until 
plaintiff  returned  to  New  York,  so  that  plaintiff  was  un- 
able to  carry  out  his  purpose  of  retiring  from  the  firm; 
that  John  E.  Taylor  represented  to  plaintiff  that  the  mis- 
management of  the  business  was  to  be  attributed  to  said 
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James  S.  Taylor,  and  urged  the  plaintiflf  to  remain  in  the 

firm,  stating  that  he  would  endeavor  to  induce  James  S. 
to  retire  from  the  firm,  and  plaintiff  agreed  that,  if  Jaipes 

retired,  he  would  form  a  partnership  with  John  E.  Taylor 
to  conduct  the  business;  that  some  time  after  he  return- 
ed to  New  York  he  was  informed  by  John  that  James  wa» 
willing  to  retire  from  the  firm  by  selling  his  interest  to 
plaintiff  and  John  E.  Taylor;  that  in  pursuance  of  that 
understanding  in  the  latter  part  of  January,  1894,  plaiur 
tiff  went  to  Petersburg,  and  it  was  mutually  agreed  be- 
tween the  said  partners  that  the  interest  of  said  James  S. 
Taylor  in  the  firm  should  be  ascertained  by  taking  an  in- 
yentory  and  valuation  of  assets  and  ascertaining  the  lia- 
bilities of  the  firm,  and  that  the  value  of  his  interest  in 
said  firm  should  be  paid  to  him  by  plaintiff  and  said  John 
E.  Taylor,  who  were  to  constitute  the  new  firm;  that  an 
inventory  and  valuation  of  the  assets  of  the  firm  was  made, 
and  the  liabilities  of  the  firm  ascertained  (and  he  filed  with 
his  bill  such  inventory  and  valuation  of  the  assets);  that, 
at  the  time  of  making  such  inventory  and  valuation,  plain- 
tiff waa  totally  unfamiliar  with  and  ignorant  of  the  value 
of  buildings  which  had  been  erected  and  then  belonged  to 
the  firm,  and  also  of  the  quantity  and  value  of  the  bark 
and  liquors  on  hand,  and  of  the  hides  and  leather  in  the 
vats,  and  of  the  leather  in  the  hands  of  commission  mer- 
chants in  the  East  belonging  to  said  firm,  and  was  obliged 
to  rely  and  did  rely  upon  the  statements  and  representa- 
tions of  the  defendant  John  E.  Taylor  as  to  said  matter; 
that  the  value  of  said  buildings  and  the  quantity  and  value 
of  the  said  bark  and  liquors  and  of  said  hides  and  leather 
as  stated  in  said  inventory  were  fixed  and  based  upon  the 
statements  and  representations  of  said  defendants,  and 
that  the  value  of  the  buildings  and  the  quantity  and  val- 
ue of  said  bark  and  liquors  and  hides  and  leather  were  by 
reason  of  said  statements  and  representations  of  said  de- 
fendants grossly  overestimated,  and  that  said  overvalua- 
tion and  the  statements  and  representations  of  said  defend- 
ants in  relation  thereto  so  made  to  plaintiff  were  made 

by  them  knowingly,  falsely,  and  fraudulently,  with  the 
intent  to  so  increase  the  assets  of  the  firm  as  to  make  the 
interest  of  said  James  S.  Taylor  therein  appear  very  much 
larger  than  it  really  was,  and  thereby  defraud  plaintiff, 
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and  charged  that  in  making  such  yaluation  defendants  col- 
luded together  and  against  plaintiff,  and  both  were  inter- 
ested in  whatever  amount  was  to  be  paid  to  James  for  his 
interest;  that  by  said  inventory  and  valuation  the  hides 
belonging  to  the  firm  and  the  interest  of  the  firm  in  certain 
leather  that  was  being  tanned  for  other  parties  were  put  at 
sixty  thousand,  thirty-six  dollars  and  twelve  cents,  the 
valuation  of  tannery  and  other  buildings  was  put  at  nine- 
teen thousand,  nine  hundred  and  sixty  dollars,  liquors  in 
the  vats  at  two  thousand,  six  hundred  dollars,  and  the 
bark  at  sixteen  thousand  dollars,  the  inventory  and  valu- 
ation amounting  to  one  hundred  and  twenty-two  thous- 
and, seven  hundred  and  thirty-one  dollars  and  forty-six 
cents,  and  the  bills  receivable  and  the  accounts  due  the 
firm  and  cash  on  hand  made  the  total  assets  of  the  firm 
one  hundred  and  twenty-five  thousand,  seventy-seven  dol- 
lars and  fifty-two  cents,  and  the  liabilities  of  the  firm  were 
represented  to  be  forty-nine  thousand  eight  hundred  and 
forty-five  dollars  and  five  cents;  that  upon  that  showing 
it  was  made  to  appear  that  the  firm  had  made  a  profit  of 
three  thousand,  one  hundred  and  five  dollars  and  sixteen 
cents,  which  said  profit  was  divided  and  placed  to 
the  credit  of  each  of  said  parties  as  follows: 
To  plaintiff  one-half,  and  to  each  of  defendants 
one-fourth;  that  upon  the  basis  of  said  valuation 
and  statement  of  liabilities  the  interest  of  the  several 
parties  was  ascertained  to  be  as  follows:  The  interest  of 
plaintiff  forty  thousand,  seven  hundred  and  five  dollars  and 
seventy-two  cents,  of  John  E.  Taylor  seventeen  thousand, 
one  hundred  and  fifty-nine  dollars  and  fourteen  cents,  and 
of  James  S,  Taylor  seventeen  thousand,  three  hundred  and 
seventeen  dollars  and  sixteen  cents;  and  that  on  the  29th 
of  January,  1894,  the  firm  of  Engeman  &  Taylors  was  dis- 
solved by  mutual  consent  of  the  parties,  and  a  new  firm, 
composed  of  plaintiff  and  John  E.  Taylor,  was  formed  for 
the  purpose  of  carrying  on  and  operating  said  tannery,  and 
for  other  purposes,  under  the  style  of  Engeman  &  Taylor; 
that  said  new  firm  purchased  the  interest  of  said  James 
S.  Taylor  in  the  late  firm  for  the  sum  of  seventeen  thous- 
and, three  hundred  and  seventeen  dollars  and  sixty-one 
cents;  and  he  filed  a  copy  of  agreement  of  sale  of  said  in- 
terest.    Alleges:     That,  at  the  time  of  said  purchase  of 
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James  S.  Taylor's  interest,  plaintiff  paid  him  six  thousand, 
fifty-seven  dollars  of  said  purchase  money  by  assigning 
to  him,  with  recourse,  six  notes,  of  one  thousand  dollars 
each,  executed  by  A.  W.  Harper  to  plaintiff,  dated  Decem- 
ber 30,  1892,  with  interest  thereon  from  December  1,  1892, 
payable  annually,  the  accrued  interest  thereon  at  the  time 
being  fifty-seven  dollars,  and  for  the  residue  of  said  pur- 
chase money  the  firm  of  EngemaiU  &  Taylor  gave  to  said 
James  S.  Taylor  three  notes  as  follows:  One  for  three 
hundred  and  seventeen  dollars  and  sixty-one  cents,  payable 
on  demand,  one  for  five  thousand,  four  hundred  and  seventy- 
one  dollars  and  fifty  cents,  payable  in  six  months,  and  one 
for  five  thousand,  four  hundred  and  seventy-one  dollars  and 
fifty  cents,  payable  twelve  months  after  date,  with  interest 
on  all  of  said  notes  from  date,  and  all  dated  January  29, 
1894.  That  aftei-wards  the  twelve  months  note  was  taken  up, 
and  a  new  note  for  the  same  amount,  bearing  same  date,  was 
given  by  said  firm  to  James  S.  Taylor  in  lieu  of  it;  said  new 
note  being  payable  two  years  after  date,  with  interest.  Said 
new  note  was  given  before  plaintiff  made  the  investigation 
and  discoveries  thereinafter  mentioned.  That  then,  recent- 
ly, in  view  of  purchasing  the  interest  of  John  E.  Taylor  in 
said  firm  of  Engeman  &  Taylor,  plaintiff  made  a  careful  in- 
vestigation and  examination  as  to  the  assets  and  value 
thereof  received  by  the  new  firm  from  the  old  firm,  and 
found  that,  in  the  inventory  and  valuation  that  was  made 
at  the  time  of  the  purchase  of  the  interest  of  James  S.  Txiy- 
lor,  there  was  a  gross  overvaluation  of  the  assets  of  the  old 
firm  of  Engeman  &  Taylors  received  by  said  new  firm.  That 
in  four  items  alone  the  overvaluation  amounted  to  the  sum 
of  thirty-four  thousand,  eight  hundred  dollars,  as  follows, 
to  wit:  That  the  tannery  buildings  and  other  buildings  val- 
ued at  nineteen  thousand,  nine  hundred  and  sixty  dollars  in 
Bfiid  inventory  were  really  w^orth,  at  the  most,  not  over  ten 
thousand,  one  hundred  and  sixty  dollars,  making  an  over- 
valuation of  nine  thousand,  eight  hundred  dollars  on  said 
item;  that  the  hides  and  leather  valued  in  said  inventory  at 
sixty  thousand,  thirty-six  dollars  and  twelve  cents  were 
really  worth,  at  the  most,  not  over  forty-one  thousand, 
thirty-six  dollars  and  twelve  cents,  making  an  overvalua- 
tion of  nineteen  thousand  dollars  in  said  item ;  that  the  bark 
valued  in  said  inventory  at  sixteen  thousand  dollars  was 
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really  worth,  at  most,  not  over  twelve  thousand  dollars, 
making  an  overvaluation  of  four  thousand  dollars  in  said 
item;  and  that  the  liquor  in  the  vats  valued  in  said  inven- 
tory at  two  thousand,  six  hundred  dollars  was  not  really 
worth,  at  the  most,  over  six  hundred  dollars,  making  an  ov- 
ervaluation of  said  item  of  two  thousand  dollars.  That  said 
overvaluations  were  made  upon  the  statements  and  repre- 
sentations of  said  defendants,  which  said  statements  and 
representations  were  false  and  fraudulent,  and  made  with 
the  intent  to  defraud  the  plaintiff.  That  plaintiff,  having 
taken  no  part  in  the  construction  and  erection  of  said  build- 
ings, or  in  the  purchase  of  said  hides  and  bark,  and  being 
ignorant  and  uninformed  as  to  the  value  of  said  property, 
relied  upon  the  said  statements  and  representations  of  the 
defendants  as  to  the  value  of  said  property,  and  acquiesced 
in  said  valuations,  and  was  grossly  deceived  and  defrauded 
thereby.  Alleges  that  the  books  of  account  kept  by  de- 
fendant James  S.  Taylor  are  not  true  and  correct,  but  are 
in  mixed  and  confused  condition;  that  many  errors  have 
been  discovered  in  said  books  by  plaintiff,  and  believes  and 
charges  that  there  were  others  which  might  be  ascertained 
by  a  more  thorough  investigation;  that  among  the  liabili- 
ties claimed  to  exist  against  the  firm  of  Engeman  &  Taylors 
was  a  claim  of  two  thousand,  seven  hundred  and  eighty- 
four  dollars  and  twenty-two  cents  to  the  firm  of  Harwood 
&  Taylors,  in  which  the  defendants  were  interested,  as  be- 
fore stated;  that  plaintiff  had  reason  to  believe  and  did  be- 
lieve said  claim  was  incorrect,  and  plaintiff  was  informed 
and  believed  that  in  said  account  were  included  items 
amounting  to  several  hundred  dollars  gotten  by  J.  E.  Taylor 
for  his  individual  use,  which  were  not  charged  to  him  upon 
the  books  of  Engeman  &  Taylors;  that  John  E.  Taylor,  as 
manager  of  the  tannery,  instead  of  using  the  firm's  money 
that  came  to  his  hands  to  pay  the  employes,  and  to  pay  for 
bark  and  other  articles  purchased  for  the  tannery,  was  in 
the  habit  of  depositing  the  money,  or  a  large  part  of  it,  with 
the  said  firm  of  Harwood  &  Taylors,  and  requiring  such  em- 
ployes and  persons  to  take  orders  upon  the  said  store  of 
Harwood  &  Taylors.  Alleges  that  by  said  settlement  of  the 
partnership  affairs  made  January  29,  one  thousand,  eight 
hundred  and  ninety-nine,  it  appeared  that  the  firm  had 
made  a  profit  of  three  thousand,  one  hundred  and  five  dol- 
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lars  and  sixteen  cents,  when  in  fact  plaintifif  had  discovered 
by  examination  and  investigation  that  instead  of  a  profit 
there  was  a  loss  amounting  to  at  least  thirty-six  thousand 
dollars,  and  it  might  be  more;  that  plaintiff  had  specified 
instances  of  errors  and  irregularities  in  the  books  of  ac- 
count of  the  firm,  and  in  the  method  of  transacting  the  bus- 
iness of  said  firm  by  the  defendants,  and  charged  there  were 
a  great  many  other  errors  and  irregularities,  and  improper 
entries  and  omissions  in  said  books,  which  would  seriously 
and  materially  affect  the  interests  of  the  several  partners 
in  the  firm;  that  by  reason  of  the  overvaluations  upon  the 
four  items  of  buildings,  hides,  and  leather  and  bark,  and  the 
liquors  in  vats,  the  value  of  the  interest  of  James  S.  Taylor 
was  made  to  api)ear  to  be  greatly  in  excess  of  what  it  really 
was,  and  that,  instead  of  being  worth  seventeen  thousand, 
three  hundred  and  seventeen  dollars  and  sixty-one  cents, 
it  w^as  in  fact  not  worth  more  than  eight  thousand  dollars, 
after  deducting  said  overestimations,  and  without  taking 
into  consideration  any  of  the  other  many  errors  and 
irregularities  shown  to  exist  in  the  said  books  of 
account  of  said  firm,  and  in  the  business  methods 
of  the  defendants,  w^ho  managed  and  controlled  the  busi- 
ness of  the  firm;  that  plaintiff  believes  that,  on  a  full  and 
fair  settlement  of  the  interest  of  said  James  S.  Taylor  in 
the  firm,  it  would  be  found  to  be  very  much  less  than  eight 
thousand  dollars,  and  that  it  was  impossible  to  tell  the  real 
value  of  said  interest  without  a  full  and  complete  investi- 
gation and  settlement  of  the  affairs  of  said  late  firm  under 
direction  of  the  court.  Alleges  that  he  was  advised  that  by 
reason  of  the  facts  stated  concerning  the  settlement  of  Jan- 
uary 29, 1894,  by  reason  of  the  method  and  manner  in  which 
the  business  of  the  firm  was  conducted  by  the  defendants, 
and  by  reason  of  the  many  errors  in  the  books  of  accounts 
of  the  firm,  and  the  confused  and  unsatisfactory  condition 
of  the  same,  and  that  by  reason  of  the  uncertainty  of  the  as- 
sets and  liabilities  of  the  firm,  he  was  entitled  to  have  said 
partnership  settlement  set  aside,  and  the  notes  given  by  the 
new  firm  for  his  interest  canceled  and  delivered  up  and  also 
to  have  returned  to  him  the  six  one  thousand  dollar  notes 
of  A.  W.  Harper  assigned  by  him  to  said  James  S.  Taylor, 
and  to  have  a  complete  and  full  settlement  of  the  partner- 
ship affairs  of  said  late  firm,  the  assets  and  liabilities  ascer- 
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tained  and  determined,  the  creditors  of  Baid  firm  convened, 
and  the  interests  of  the  several  partners  in  the  firm  ascer- 
tained; and  the  praj^er  of  the  bill  was  in  accordance  there- 
with, and  that  James  S.  Taylor  should  be  enjoined  and  re- 
strained from  transferring,  hypothecating,  or  otherwise  dis- 
posing of,  or  bringing  suits  on,  the  notes,  or  either  of  them, 
assigned  to  him  by  plaintiff,  or  executed  to  him  by  the  new 
firm  of  Engeman  &  Taylor  for  his  alleged  interest  in  said 
partnership,  and  for  general  relief.  The  bill  was  sworn  to. 
Injunction  was  granted  as  prayed  in  the  bill  July  23,  1894. 

Defendant  James  S.  Taylor  filed  his  answer,  admitting 
he  was  employed  as  bookkeeper  and  assistant  to  John  E. 
Taylor  at  a  salary  of  eight  hundred  dollars  per  year,  and 
averring:  That  at  all  times  his  actions  were  under  the  con- 
trol and  supervision  of  said  John  E.  Taylor.  That  at  all 
times  all  his  transactions  in  bookkeeping  and  making  pur- 
chases and  sales  for  said  firm  were  open  to  the  inspection 
of  all  members  of  the  firm,  and  w^ere  well  known  to  all  the 
members.  That  plaintiff  at  all  times  had  the  opportunity 
to  investigate  all  the  entries  made  by  respondent  as  book- 
keeper, and  did  from  time  to  time  until  the  29th  day  of  Jan- 
uary, 1894,  examine  into  and  had  full  knowledge  of  all  the 
entries  on  the  books,  and  all  purchases  and  all  sales  made 
by  the  respondent  for  the  firm.  That  the  business  was  start- 
ed, as  alleged,  with  sixty  thousand  dollars  capital,  and  af- 
•terwards  increased  to  eigthy  thousand  dollars,  to  be  contrib- 
uted and  held  as  alleged, — one-half  by  plaintiff,  and  one- 
fourth  by  each  of  the  defendants, — but  there  was  no  agree- 
ment as  to  any  particular  time  when  the  capital  should  b<* 
paid  in,  and  it  was  in  fact  contributed  at  different  times 
and  in  different  amounts  by  each  of  the  members,  and  the 
books  show  the  amounts  paid  in,  but  respondent  could  not 
then  tell  just  how  the  capital  was  contributed,  as  the  books 
of  the  firm  were  in  the  possession  of  the  plaintiff,  and  he 
would  not  allow  respondent  to  have  access  to  them.  That, 
according  to  his  recollection  of  such  entries,  the  amount 
contributed  by  respondent  and  John  E.  Taylor  was  thirty- 
four  thousand  dollars;  that  said  amount  was  contributed  by 
them  equally.  Denied  that  they  were  jointly  interested  in 
said  firm,  but,  on  the  contrary,  they  owned  their  interest 
separate  and  distinct  from  each  other.  That  plaintiff  lived 
in  Kew  York,  as  alleged,  but  respondent  says  that  he  was 
frequently  present  when  the  buildings,  tannery,  plant,  and 
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all  the  business  of  said  tannery  were  being  constructed. 
While  it  is  true  that  the  building  was  constructed  and  the 
plant  gotten  ready  for  operation  under  the  supervision  of 
said  John  E.  Taylor,  yet  plaintiff  was  well  informed  as  to 
the  expenditures  of  said  buildings,  plant,  and  machinery. 
That  everything  was  entered  in  the  books,  but  not  separate- 
ly. No  separate  accounts  of  any  of  the  buildings  were  kept, 
and  they  were  not  put  up  at  or  near  the  same  time,  but  from 
time  to  time  during  the  continuance  of  the  partnership,  for 
which  reason  none  of  the  partners  at  the  time  of  the  sale 
of  January  2i>,  1892,  knew  the  cost  of  the  buildings,  and  in 
making  the  inventory  all  the  parties  had  access  to  the  same 
source  of  information  to  arrive  at  the  value,  and  used  the 
same  information.  That  the  values  of  the  buildings  in  the 
inventory  were  mostly  made  by  plaintiff  and  defendant 
John  E.  Taylor,  and  respondent  believed  the  valuation, 
nineteen  thousand,  nine  hundred  and  sixty  dollars  to  be 
just  and  fair  at  the  time  of  the  sale.  That  all  the  parties 
had  the  same  information  as  to  the  price  given  for  bark  and 
the  amount  on  hand  at  the  time  of  said  inventory 
and  respondent  believed  said  inventory  a  just  and  correct 
valuation,  and  that  said  bark  was  worth  sixteen  thousand 
dollars  at  the  time  of  the  sale,  and  in  estimating  the  val- 
ue of  the  hides  and  leather  put  in  said  inventory  all  the  par- 
ties had  the  same  information  before  them  upon  which  to 
base  their  estimate.  The  number  of  hides  on  hand,  and  the 
price  given  for  same,  were  well  known  to  all  the  parties, 
and  all  parties  had  full  knowledge  of  the  price  for  which  all 
leather  had  been  sold.  That,  in  estimating  the  hides  and 
leather,  plaintiff  was  in  possession  of  all  the  facts  as  to  the 
condition  of  the  hides  in  the  vats  and  the  condition  of  leath- 
er that  had  been  shipped  which  was  in  possession  of  re- 
spondent, and  denied  any  concealment  or  any  false  or  fraud- 
ulent representations,  and  believed  the  value  was  just  and 
fair,  and,  if  the  hides  and  leather  sold  for  only  forty-one 
thousand,  thirty-six  dollars  and  twelve  cents,  it  was  not 
because  it  was  valued  too  high  in  said  inventory,  but  be- 
cause it  was  forced  on  the  market  and  sold  at  a  loss,  or  be- 
cause of  the  depreciation  of  value  in  leather  after  the  sale 
of  January  29,  1894.  That  in  estimating  the  value  of  liq- 
uors all  parties  had  the  same  information  and  facts  to  act 
upon.    There  were  no  concealments  or  false  or  fraudulent 
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representations  made  by  respondent  as  to  the  value  of  said 
liquors,  and  said  valuation  was  a  just  and  fair  one.  That 
said  inventory  was  made  only  for  the  purpose  of  aiding  par- 
ties to  arrive  at  a  valuation  of  all  the  assets  and  liabilitieB 
of  the  firm,  and  in  taking  said  inventory  plaintiff  and  John 
E.  Taylor  acted  together  for  themselves  in  putting  a  valua- 
tion upon  the  various  items,  and  respondent  was  acting  for 
himself,  and  denied  that  there  was  any  collusion  or  fraud 
between  respondent  and  John  E.  Taylor  in  making  said 
inventory  and  contract  of  sale  of  Janury  29,  1894.  That  in 
fact  he  was  not  compelled  to  sell  his  interest  according  to 
the  value  fixed  on  same,  but  had  a  perfect  right,  after  the 
completion  of  the  inventory,  to  refuse  to  sell  at  any  price, 
and  in  fact  did  sell  his  interest  for  the  sum  of  seventeen 
thousand,  five  hundred  dollars  outright,  without  any  agree- 
ment on  his  part  that  he  would  be  compelled  to  sell  at  the 
price  in  the  inventory,  and  that  he  was  in  no  way  bound  by 
the  valuation  fixed  in  said  inventorv,  even  should  it  be  as- 
certained  that  such  valuation  was  in  excess  of  the  just  and 
correct  values.  That,  after  the  inventory  was  made,  plain- 
tiff i)roposed  to  resi)ondent  to  give  him  the  amount  so  ascer- 
tained, and  respondent  refused  to  sell  at  said  price,  and  in- 
sisted on  twenty  thousand  dollars  for  his  interest,  and  nev- 
er agreed  to  accept  seventeen  thousand,  five  hundred  dol- 
lars until  after  plaintiff  positively  refused  to  give  respond- 
ent any  more,  and  threatened  him  that  unless  he  would  sell 
at  that  price  he  would  bring  suit  and  dissolve  the  firm,  and 
have  the  business  put  in  the  hands  of  a  receiver,  and,  see- 
ing that  plaintiff  was  determined  to  have  respondent  out  of 
the  firm,  and  knowing  that  a  suit  would  involve  much  trou- 
ble and  vexation  and  considerable  cost,  finally  agreed 
to  soil  at  said  price  of  seventeen  thousand,  five  hundred  dol- 
lars, which  said  sura  was  a  compromise  and  a  sale  in  gross, 
and  somewhat  in  excess  of  the  amount  which  the  inventory 
showed.  Denied  that  he  sold  for  the  sum  of  seventeen 
thousand,  three  hundred  and  seventeen  dollars  and  sixty- 
one  cents,  as  alleged  in  the  bill,  and  says  that  the  sale  was 
completed  only  after  plaintiff  had  made  a  thorough  person- 
al examination  of  all  the  property,  and  of  all  the  facts  in 
the  case,  and  the  books  of  the  firm,  with  the  assistance  of 
an  expert  bookkeeper  and  accountant  brought  by  plaintiff 
from  New  York.    That  said  sale  of  January  29,  1894,  was 
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made  between  the  parties  at  said  sum  of  seventeen  thous- 
and, fire  hundred  dollars,  without  any  warrant  or  guaran- 
ty of  any  description  whatever  on  part  of  respondent  as  to 
quantity,  quality,  or  value  of  any  item  or  items  in  said  in- 
ventory. Denied  that  he  left  the  state  of  West  Virginia 
because  he  knew  that  the  plaintiff  wanted  to  retire  from 
the  firm,  and  left  to  avoid  him.  Averred  that  he  went  at 
that  time  to  Philadelphia,  and  from  there  to  Ohio,  on  bus- 
iness for  the  firm,  and  not  to  avoid  plaintiff.  That  he  was 
first  informed  by  his  brother,  John  E.  Taylor,  that  plain- 
tiff wanted  him  out  of  the  firm.  That  as  soon  as  he  learned 
this  he  was  willing  to  sell  his  interest,  provided  he  could 
get  its  value,  and  so  informed  his  brother,  as  he  did  not  wish 
to  remain  a  member  of  the  firm  if  the  other  members  were 
dissatisfied  with  him.  Avers  that  the  seventeen  thousand, 
five  hundred  dollars  paid  him  was  reduced  by  an  accounit 
he  owed  the  firm  of  one  hundred  and  eighty-two  dollars  and 
thirty-nine  cents,  which  left  the  sum  of  seventeen  thousand, 
three  hundred  tand  seventeen  dollars  and  sixty-one  cents. 
Admitted  that  the  note  due  at  twelve  months  from  the  new 
firm  to  him  was  on  the  19th  of  April,  1894,  taken  up,  and 
another  note  given  for  the  same  amount,  bearing  the  same 
date,  at  two  years  from  date,  with  interest,  but  denied  that 
said  new  note  was  given  before  plaintiff  had  made  the  in- 
vestigation and  discoveries  he  alleged  were  made  by  him, 
and  averred  that,  at  the  time  said  new  note  was  ffiven, 
plaintiff  well  knew  that  all  the  liquors  in  the  vats  mention- 
ed in  the  bill  had  been  used  up,  and  well  knew  the  quantity 
and  quality  and  value  of  said  liquors,  that  a  large  portion 
of  the  bark  sold  by  respondent  had  been  used  up,  that  a 
large  portion  of  the  hides  and  leather  had  been  tanned  and . 
shipped  at  the  time  said  new  note  was  given,  and  plaintiff 
had  full  knowledge  of  the  quantity,  quality,  and  value  of 
the  hides  and  leather.  That  from  the  time  of  the  sale  of 
January  29,  1894,  until  the  time  said  new  note  was  given, 
plaintiff  had  his  own  trusted  agents  in  control  and  man- 
agement of  the  tanning  business,  and  the  agents  of  plain- 
tiff had  full  opportunity  to  examine  into  the  value,  quanti- 
ty, and  quality  of  all  the  hides  and  leather,  except  what 
leather  had  been  sold  at  the  time  said  new  note  had  been 
given,  and  believed  said  agents  had  fully  informed 
plaintiff    of    all    the    facts    in    the    case.     That    at    the 
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time  said  new  note  was  given  all  the  books  of 
said  business  had  been  inspected  and  fully  exam- 
ined by  two  expert  bookkeepers  and  accountants  employ- 
ed by  the  plaintiff  for  the  purpose,  and  plaintiff  had  all  said 
books  in  his  possession  and  control,  and  every  transaction 
entering  into  said  sale  of  January  29,  1894,  had  been  fully 
examined  and  investigated  at  the  time  said  sale  was  made, 
and  at  the  time  said  new  note  was  given,  and  plaintiff  had 
possession  of  all  the  facts,  as  much  as  was  in  his  posses- 
ion at  the  time  of  the  institution  of  this  suit.  That  on  the 
19th  of  April,  1894,  plaintiff,  after  being  fully  informed  of 
all  the  facts,  ratified  and  confirmed  said  sale  of  January 
29,  1894,  by  writing  and  signing  a  paper,  a  copy  of  which 
he  filed  with  his  answer,  and  which  is  as  follows:  "Peters- 
burg, April  19,  1894.  If  I  give  J.  E.  Taylor  a  deed  of  trust, 
as  per  agreement,  J.  S.  Taylor  is  to  have  one  to  secure  his 
note  for  five  thousand,  four  hundred  and  seventy-one  dol- 
lars and  fifty  cents,  with  the  same  land  as  security.  Wil- 
liam A.  Engeman.  J.  E.  Taylor."  Respondent  averred  that 
just  before  the  institution  of  this  suit,  after  plaintiff  had 
fully  investigated  all  the  facts  in  his  possession  upon  which 
it  is  claimed  his  suit  was  based,  he  ratified  and  confirmed 
said  sale  of  January  29th  by  going  to  respondent  and  re- 
questing him  to  release  him  and  J.  E.  Taylor  from  payment 
of  five  hundred  and  twenty-one  dollars,  a  part  of  the  pur- 
chase monev,  because  two  hundred  and  thirtv-two  dollars 
and  eighty-three  cents  of  said  sum  was  the  portion  of  re- 
spondent in  accounts,  bills,  and  other  items  which  had  been 
presented  to  the  firm  for  payment  after  the  sale,  and  which 
had  not  been  entered  in  the  books  and  taken  into  consider- 
ation when  the  sale  was  made,  two  hundred  dollars  of  the 
amount  being  a  part  of  the  salary  which  had  been  credited 
to  respondent,  and  which  plaintiff  wanted  him  to  release, 
claiming  that  the  sale  was  a  good  one  for  respondent,  and 
eighty-eight  dollars  and  twenty-three  cents,  the  balance  of 
said  five  hundred  and  tw^enty-one  dollars,  being  shortage  on 
leather,  as  plaintiff  claimed,  and  plaintiff  claimed  no  other 
reduction  on  said  purchase  money  than  the  five  hundred 
and  twenty-one  dollars.  Respondent  admitted  the  partner- 
ship of  defendants  with  Harwood,  as  Harwood  &  Tay- 
lors ;  that  they  did  considerable  business  with  them  in  the 
way  of  orders  to  hands  on  said  firm.  Denied  that  moneys  of 


W.  Va.]  Engeman  v.  Taylor.  683 

the  firm  were  deposited  with  Harwoood  &  Taylors,  but,  on 
the  contrary,  Harwood  &  Taylors  made  advances  to  the  tan- 
ning firm,  and  all  deposits  made  with  that  firm  were  pay- 
ments on  accounts  justly  due  the  firm  of  Harwood  &  Tay- 
lors from  Engeman  &  Taylors,  all  of  which  the  books  then 
in  possession  of  plaintiff  would  show.  Averred  that  be 
believed  all  said  accounts  were  correct,  and,  if  not  cor- 
rect, and  he  knew  nothing  about  their  incorrectness,  and 
plaintiff  was  fully  informed  as  to  the  nature  and  condition 
of  said  accounts,  and  how  they  were  made,  at  date  of  said 
sale  of  January  29,  1894.  That  respondent  kept  the  books 
of  the  firm,  and  believed  they  contain  a  complete  record  of 
the  transactions  of  said  firm,  and  that  they  are  correct. 
That  no  entry  or  omission  therein  waa  made  by  him  fraud- 
ulently, and,  if  there  were  any  errors  or  omissions  in  said 
books,  thev  were  made  without  anv  fraudulent  intent  on  hi« 
part.  That  he  had  little  experience  in  bookkeeping  in  part- 
nership affairs,  and  while  keeping  the  books  he  was  fre- 
quently engaged  in  other  business  for  said  firm,  and  some- 
times absent  from  the  tannerv  several  davs  at  a  time  on 
business  of  the  firm,  and,  not  having  time  to  make  a  full 
entry  of  each  transaction,  would  sometimes  make  entries 
of  orders  given  by  the  firm  for  small  amounts  in  bulk,  on 
settlements  with  parties  who  had  paid  said  orders,  but  at 
all  times  only  charged  the  firm  with  such  amounts  as  he 
believed  justly  due  from  them,  and  no  account  was  charged 
or  entry  made  that  he  did  not  believe  just  and  correct.  That 
at  time  of  the  sale  plaintiff  had  access  to  the  books  kept  by 
respondent,  and  had  them  fully  examined  by  two  expert 
bookkeepers  and  accountants  brought  by  plaintiff  from 
New  York  for  the  purpose,  and,  as  fioon  as  sale  was  complet- 
ed, respondent  gave  up  to  plaintiff  and  John  E.  Taylor  full 
possession  and  control  of  said  books,  all  papers,  accounts, 
vouchers,  and  other  evidences  of  transactions  of  said  firm, 
and  in  whose  possession  they  remained  ^until,  as  respondent 
was  informed,  plaintiff,  on  the  night  of  July  24,  1894,  had 
them  carried  out  of  Grant  county,  and  he  believed  they  were 
in  New  York,  and  therefore  could  not  answer  more  definite- 
ly as  to  items  entered  in  said  books,  papers,  etc.,  and  that 
unless  plaintiff  would  allow  respondent  access  to  said 
books,  etc.,  the  court  should  dissolve  the  injunction  and  dis- 
miss plaintiff's  bill,  and  again    denied   any    concealment, 
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fraud,  or  fraudulent  representation  on  his  part,  and  any  col- 
lusion between  himself  and  John  E.  Taylor,  and  that  John 
E.  Taylor  had  any  interest  whatever  in  the  amount  he  was 
to  receive  for  his  interest  under  the  sale,  and  insisted  that 
the  injunction  should  be  dissolved,  and  plaintiff's  suit  dis- 
missed, and  the  sale  be  not  set  aside.  That  if  plaintiff,  hav- 
ing full  opportunity  to  investigate  and  examine  into  the  af- 
fairs of  the  firm,  failed  to  do  so,  he  was  guilty  of  laches; 
and  it  being  impossible  for  the  court  to  restore  the  parties 
to  the  position  they  occupied  at  time  of  the  sale,  if  said 
sale  should  be  set  aside,  because  of  the  fact  that  a  great  por- 
tion of  the  hides  and  leather  had  been  sold,  the  liquor  and 
a  large  part  of  the  bark  had  been  usea,  and  many  changes 
had  been  made  in  the  business  since  said  sale,  and  all  of 
said  changes  had  been  made  without  the  advice  and  con- 
sent of  respondent,  it  would  be  impossible  for  the  court  to 
restore  the  parties  to  their  just  rights,  and  would  work 
great  injustice  to  respondent  should  said  sale  be  set  aside. 

John  E.  Taylor  answered,  denying  any  fraud  or  collu- 
sion between  himself  and  James  S.  Taylor,  or  that  he  had 
any  interest  in  the  amount  which  James  S.  Taylor  was  to 
receive  for  his  one-fourth  interest  in  the  business,  averring 
that  the  inventory  filed  with  plaintiff's  bill  was  made  up  by 
and  with  the  assistance  and  agreement  of  all  the  parties, 
but  chiefly  by  respondent  and  plaintiff,  for  the  purpose  of 
arriving  at  a  just  and  correct  valuatioD  of  the  assets  and  li- 
abilities of  the  firm,  and,  in  making  same,  respondent  and 
plaintiff  were -acting  together,  and  with  a  view  of  purchas- 
ing James  S.  Taylor's  interest  and  continuing  the  business 
under  the  new  firm,  and  James  S.  Taylor  was  acting  for 
himself,  and,  when  completed,  respondent  and  plaintiff 
thought  the  inventory  just  and  fair,  and  were  willing  to  pay 
the  amount  as  shown  by  same  to  James  S.  Taylor,  but  he 
refused  to  accept  it,  and  demanded  twenty  thousand  dol- 
lars for  his  interest,  and  finally  agreed  to  take  seventeen 
thousand,  five  hundred  dollars,  which  was  paid  him,  as  al- 
leged in  the  bill,  after  deducting  one  hundred  and  eighty- 
two  dollars  and  thirty-nine  cents;  that  the  firm  was  dissolv- 
ed at  the  instance  and  solicitation  of  plaintiff,  who  had  be- 
come dissatisfied  with  James  S.  Taylor  as  a  member  of  the 
firm,  and  wanted  him  out,  and  requested  respondent  to  see 
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him  about  selling  his  interest  in  the  firm;  that,  if  any  con- 
cealment or  false  or  fraudulent  representations  were  made, 
he  knew  nothing  about  it,  and  denied  any  such  on  his  part; 
that  he  belieyed  the  account  of  two  thousand,  seven  hun- 
dred and  eighty-four  dollars  and  twenty-four  cents  of  Har- 
wood  &  Taylors  against  the  firm  was  just  and  correct,  and 
embraced  only  proper  charges  against  the  firm,  and  knew 
nothing  about  any  items  in  said  account  being  for  the  ben- 
efit of  respondent  which  had  not  been  accounted  for  by  him, 
and  denied  there  were  such  items.    Admitted  his  personal 
liability  for  two  hundred  dollars  of  the  one  thousand,  two 
hundred  dollar  note  of  the  firm  of  D.  Bane  &  Bros.,  he  hav- 
ing turned  the  one  thousand  dollars  borrowed  from  D. 
Bane    and    Bros,    into    the    firm,    and    in    giving    the 
note     therefor     had     included     two     hundred     dollars 
which     he     owed     personally,     and     had     forgotten     for 
the    time  to  mention    the    fact    of    making  the  note    for 
one  thousand,  two  hundred  dollars,  which  included  his  per- 
sonal liability  of  two  hundred  dollars;  that  after  the  pur- 
chase of  James  S.  Taylor's  interest,  the  new  firm  took  pos- 
session and  control  of  the  tannery,  and  used  up  the  liquor 
and  a  portion  of  the  bark,  and  proceeded  to  tan  the  hides 
and  sell  the  leather  which  was  embraced  in  the  inventory, 
from  the  date  of  sale  until  July  2,  1894,  and  on  the  18th  of 
April,  1894,  respondent  and  plaintiff  entered  into  an  agree- 
ment in  writing,  which  is  filed  with  the  answer,  whereby 
plaintiff  on  the  2nd  day  of  July,  1894,  was  to  purchase  the 
interest  of  the  respondent  in  the  new  firm  of  Engeman  & 
Taylor,  and  the  value  of  said  interest  was  to  be  determined 
by  an  inventory  agreed  upon  by  the  respondent  and  plain- 
tiff, if  possible,  and  in  case  they  could  not  agree  the  value 
was  to  be  determined  bv  arbitrators    mentioned  in  said 
agreement,  viz.  James  S.  Taylor  and  N.  S.  Henkle,  and  a 
third  man  to  be  selected  as  provided  in  said  agreement,  and 
on  said  2nd  day  of  July  plaintiff  and  respondent  proceeded 
to  carry  out  said  agreement,  and  negotiated  the  sale  there- 
in mentioned,  and  tried  to  complete  the  same,  but  without 
effect  until  the  13th  day  of  July,  1894,  at  which  time  re- 
spondent and  plaintiff  definitely  settled  upon  what  he  was 
to  receive  for  his  interest  in  the  new  firm,  and  when  said 
settlement  had  been  made,  at  the  instance  of  plaintiff,  re- 
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Bpondent  signed  a  revocation  of  said  agreement  as  to  arbi- 
trators, and  gave  to  plaintiff  full  possession  of  the  business, 
and  plaintiff  had  had  possession  of  said  business  ever  since, 
and  was  carrying  it  on  in  his  own  name,  and  refused  to  com- 
plete the  purchase  of  respondent's  interest  as  he  agreed  to 
do,  and  that  from  the  time  of  said  sale  of  January  29,  1894, 
until  the  institution  of  this  suit  he  had  no  knowledge  that 
plaintiff  intended  to  attempt  to  set  aside  the  sale  of  Janu- 
ary 29,  1894,  of  James  S.  Taylor's  interest;  that  the  court 
should  not  set  aside  the  said  sale,  because  it  would  be  un- 
just to  respondent  in  his  sale  of  his  interest  to  plaintiff; 
that  after  plaintiff  had  induced  respondent  to  sign  said  rev- 
ocation of  arbitration,  and  had  agreed  to  purchase  respon- 
dent's interest,  and  thereby  induced  him  to  give  plaintiff 
full  control  of  said  tannery  business,  plaintiff  failed  and 
refused  to  execute  his  notes  for  respondent's  interest,  and 
to  secure  the  notes  by  mortgage,  as  he  had  promised,  and 
had  not  only  instituted  this  suit,  but  had  instituted  another 
suit  in  chancery  in  the  same  court  against  respondent  for 
the  pretended  purpose  of  settling,  adjusting,  and  winding 
up  of  the  partnership  affairs  of  the  new  firm  of  Engeman 
&  Taylor,  and  for  the  pretended  purpose  of  asking  the  court 
to  fix  a  value  on  respondent's  interest  therein,  or  to  have 
a  sale  of  all  the  partnership  assets  of  said  firm;  but  respon- 
dent says  the  real  purpose  of  both  of  said  suits  is  a  plan 
or  scheme  of  plaintiff  to  harass,  perplex,  and  defraud  re- 
spondent and  James  S.  Taylor,  and  to  delay  the  payments 
of  the  amount  due  by  him,  and  to  hold  possession  and  con- 
trol of  said  tannery  business,  against  the  interest  and  ad- 
vantage of  respondent.  And  he  denied  emphatically  all  the 
allegations  of  plaintiff's  bill  as  to  any  fraud,  concealment, 
false  or  fraudulent  representation,  or  collusion  or  combin- 
ation with  James  S.  Taylor,  in  effecting  the  sale  of  Janu- 
ary 29,  1894,  and  denied  that  be  fraudulently  put  any  over- 
valuation on  any  of  the  items  in  the  inventory  filed  vrith 
plaintiff's  bill  in  order  to  in  any  way  assist  said  James  S. 
Taylor  in  getting  more  than  his  interest  was  w^orth,  and  he 
had  no  interest  in  the  amount  to  be  paid  James  S.  Taylor, 
but,  on  the  contrary,  respondent  was  deeply  interested  in 
getting  a  low  valuation  on  the  items  in  said  inventory. 
Which  answers  were  sworn  to  August  8,  1894,  and  plain- 
tiff replied  generally  to  same  on  March  29,  1895. 
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On  motion  of  J.  S.  Taylor,  plaintiff  was  directed,  upon 
five  days'  notice  to  him  or  his  attorneys  from  counsel  of 
J.  8.  Taylor,  to  place  all  the  papers,  accounts,  and  books 
of  Engeman  &  Taylors  involving  any  matter  in  this  suit 
in  the  custody  of  the  clerk,  to  remain  in  his  custody  for  one 
week  in  each  month,  if  said  J.  S.  Taylor  desires  the  same 
to  remain  such  length  of  time  in  such  custody,  for  the  pur- 
pose of  allowing  said  J.  S.  Taylor  to  make  his  defense  in 
this  case,  and  said  Taylor  and  his  counsel  to  have  free  ac- 
cess to  said  books,  accounts,  and  papers  for  the  purpose 
of  examination.  Afterwards,  on  the  22nd  day  of  October, 
1895,  on  motion  of  J.  S.  Taylor,  it  was  ordered  that  all  the 
books,  freight  receipts,  bills,  and  accounts  should  within 
ten  days  from  that  date  be  placed  in  the  clerk's  office,  in 
the  custody  of  the  clerk  of  said  court,  and  either  party 
should  have  access  to  the  same  while  in  the  custody  of  the 
clerk,  unless  parties,  by  their  counsel,  should  otherwi'se 
agree  as  to  the  custody  of  said  books. 

Depositions  were  taken  by  the  parties  and  filed  in  the 
cause,  covering  nine  hundred  and  forty-eight  pages  of  the 
printed  record,  and  on  the  25th  day  of  October,  1897,  the 
cause  came  on  to  be  heard  "on  the  plaintiff's  bill  of  com- 
plaint, and  Exhibits  A,  B,  and  C,  therewith  filed;  the  an- 
swer of  J.  S.  Taylor,  and  Exhibit  Y,  thereto  attached,  here- 
to filed,  and  general  replication  thereto;  the  answ^er  of  J. 
E.  Taylor,  and  Exhibit  XX,  hereto  attached,  heretofore 
tiled,  and  general  replications  thereto;  the  depositions  of 
W.  A.  Engeman,  and  Exhibits  LLL,  MMM,  PPP,  000,  SSS, 
Z,  U,  V,  W,  X,  Y,  AB,  K,  KNN,  LA,  Nos.  1  to  12,  inclusive, 
and  Exhibit  marked  *^V.  A.  Engeman's  Deposition,  January 
3,  1894,'  taken  on  behalf  of  the  plaintiff,  and  filed  in  this 
cause;  the  depositions  of  E.  Haupt,  Clarence  Cookus,  M. 
S.  Henkle,  Thomas  Cover,  and  JE.  T.  Keller,  with  Exhibits 
A,  B,  C,  D,  E,  F,  G,  and  I;  and  the  depositions  of  William 
J.  Newhouse,  J.  William  Kuykendall,  with  Exhibit  A,  and 
the  depositions  of  James  Barger,  J.  W.  Gum,  Sol  Shobe, 
Jacob  B.  Davis,  Charles  Barger,  and  T.  M.  Jackson,  with 
Exhibits  A,  B,  and  C,  and  also  Exhibits  Nos.  1,  2,  3,  and  4, 
with  rebuttal  testimony;  and  the  depositions  of  F.  A.  God- 
love,  Henry  B.  Drayton,  J.  T.  Hopple,  James  Kellar,  J.  E. 
Funkhouser,  and  Charles  Deputy, — ^all  of  which  deposi- 
tions were  taken  at  sundry  times,  and  filed  and  read  in  this 
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cause,  at  the  hearing  thereof,  on  behalf  of  the  plaintiff.  Al- 
so, upon  the  depositions  of  J.  S.  Taylor,  with  Exhibits  1  to 
15,  inclufiive,  and  Exhibits  1  and  2,  with  rebuttal  deposi- 
tions, and  depositions  of  J.  E.  Taylor,  with  Exhibits  L,  A, 
B,  C,  D,  E,  F,  and  1  to  20,  and  depositions  of  M.  H.  Shobe, 
William  Nailer,  James  W.  Hamilton,  Sam  A.  Hill,  Isaac 
Lee  Patch,  Ed  Lewis,  Samuel  W.  Barrett,  Jacob  Hinkle, 
Russell  Gaiter,  Kenny  Swick,  Alex  Singleton,  Harry  Gray, 
William  Dice,  Jacob  Hinkle,  J.  W.  Parker,  J.  W.  Gilkeson, 
William  Sentener,  John  G.  Hoffman,  J.  H.  Berry,  W.  C. 
Burkhiser,  Jarne^  B.  Reese,  William  Gurd,  Samuel  Barrett, 
F.  A.  Godlove,  and  W.  C.  Smith,  all  of  which  depositions 
were  taken  on  behalf  of  the  defendant  J.  S.  Taylor  at  sun- 
dry times,  filed  in  this  cause,  and  read  at  the  hearing  there- 
of on  behalf  of  the  defendant  J.  S.  Taylor;  and  the  cause 
was  argued  by  counsel.     And  the  court,  upon  considera- 
tiOii  thereof,  is  of  opinion  and  doth  decide  that  the  sale 
of  January  29,  1894,  should  not  be  canceled,  rescinded,  or 
set  aside,  but  that  there  were  overvaluations  in  the  items 
of  leather  and  liquors  jincluded  in  the  inventory  valuation 
of  the  property  of  the  firm  of  Engeman  &  Taylors,  on  the 
basis  of  which  the  plaintiff  and  J.  E.  Taylor  agreed  to  pur- 
chase the  interest  of  J.  S.  Taylor  in  the  said  firm,  which 
entitles  the  plaintiff  to  relief  by  way  of  an  abatement  to 
the  extent  of  such  overvaluations  from  the  price  agreed 
to  be  paid  for  such  interest,  but  the  court  does  not  express 
any  opinion  at  this  time  as  to  whether  there  were  any  over- 
valuations in  the  items  of  bark  and  buildings  included  in 
said  inventory  and  sale.    It  is  therefore  adjudged,  ordered, 
and  decreed  by  the  court  that  this  cause  be,  and  the  same 
is  hereby,  referred  tp  Commissioner  in  Chancery  D.  P.  Hen- 
drickson,   with   instructions  to  ascertain   and   report  the 
amount  that  should  be  allowed  as  an  abatement  on  the  pur- 
chase price  of  J.  S.  Taylor's  interest  on  account  of  the  ov- 
ervaluation of  the  aforesaid  items  of  leather  and  liquors, 
taking  the  value  of  said  leather  and  liquors  at  the  time  of 
the  eale  of  January,  1894,  and  also  what  amount,  if  any, 
should  be  allowed  as  an  abatement  from  said  purchase 
price  on  account  of  the  aforesaid  items  of  bark  and  build- 
ings, and  to  make  such  report  as  soon  as  practicable.  But, 
before  proceeding  to  execute  this  order  of  reference,  the 
said  commissioner  shall  first  give  to  the  parties  to  this 
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suit,  or  ,their  attorneys  of  record,  not  less  than  twenty 
days'  notice  of  the  time  and  place  of  executing  the  same." 
And  on  the  14th  day  of  December,  1897,  it  was  again  heard 
on  the  papers  and  proceedings  theretofore  read  and  heard, 
and  on  a  motion  made  by  J.  S.  Taylor  to  dissolve  in  part 
the  injunction  awarded  in  the  cause,  which  motion  being 
argued,  the  court  decreed  a  dissolution  of  the  injunction 
so  far  as  the  same  enjoined  and  prohibited  the  transfer, 
hypothecation,  and  collection  of  that  part  of  the  con-sider- 
ation  agreed  to  be  given  by  the  defendants  known  as  the 
"A.  W.  Harper  Notes,"  having  been  assigned  to  the  said 
J.  S.  Taylor  by  W.  A.  Engeman  at  the  time  of  the  sale  to 
W.  A.  Engeman  and  J.  E.  Taylor  of  his  interest  in  the 
firm's  assets,  said  notes  amounting  at  the  time  of  such 
transfer  to  the  sum  of  |6,057.30,  from  which  decrees  plain- 
tiff Engeman  appealed  to  this  Court,  insisting  that  "a  suf- 
ficient reason  w^hy  both  decrees  are  erroneous  may  be  found 
in  the  rule  of  law  which  permits  a  defrauded  vendee  to 
set  aside  and  rescind  the  transaction,  and  have  his  notes 
and  other  considerations  returned  to  him,  provided  he  has 
not  in  the  meantime,  with  knowledge  of  the  fraud,  con- 
firmed the  contract.  As  no  such  confirmation  was  shown 
in  this  case,  and  as  the  court  specially  found  the  defend- 
ant James  S.  Taylor  guilty  in  two  instances  of  the  gross 
fraud  charged  in  the  bill,  and  does  not  acquit  him  in  any 
respect,  neither  the  court  nor  James  S.  Taylor  had  any 
right  to  compel  the  plaintiff  to  accept  relief  by  way  of 
abatement,  instead  of  as  allowed  by  law,  through  an  entire 
rescission  of  the  transaction.  The  injury  done  to  a  de- 
frauded vendee  is  too  far-reaching,  in  the  eye  of  the  law 
and  in  fact,  to  be  repaired  by  an  allowance  of  money  dam- 
ages." 

The  defendant  John  S.  Taylor  contends  that  there  is 
no  error  in  said  decrees  whereby  plaintiff  is  prejudiced  and 
is  entitled  to  have  same  reversed,  but,  on  the  contrary,  in- 
sists that  he  (Taylor)  is  prejudiced  by  said  decree  of  the 
25th  of  October,  1897,  and  that  the  circuit  court,  when  it 
refused  to  cancel,  rescind,  and  set  aside  the  ^ale  of  Janu- 
ary 29,  1894,  should  have  dismissed  plaintiff's  bill,  and 
assigns  the  following  cross  errors:  "First.  Because  the 
evidence  clearly  shows  that  the  plaintiff,  W.  A.  Engeman, 
had  a  full  and  complete  knowledge  of  the  values  of  the 
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items  embraced  in  the  said  inrentorv  as  the  said  James 
S.  Taylor  had;  and,  having  such  knowledge,  he  had  no 
right  to  any  abatement  upon  any  of  the  valuations  fixed 
in  the  said  inventory,  even  if  the  evidence  could  show 
that  the  valuations  were  too  high.  Second.  The  bill  should 
have  been  dismissed  because  it  is  clearly  established  in 
the  evidence  that  AY.  A.  Engeman,  after  he  had  discovered 
a  great  amount,  if  not  all,  of  the  overvaluations  now  claim- 
ed by  him,  re-ratified  and  confirmed  the  contract  of  sale 
of  January  29,  1894,  by  renewing  a  part  of  the  contract 
price  on  the  19th  of  April,  1894.  Third.  Because  the  plain- 
tiff, after  he  had  discovered  what  he  now  claims  to  be  ov- 
ervaluations in  leather,  liquor,  and  hides  (the  only  three 
items  about  which  there  can  be  any  controversy),  did  noth- 
ing to  place  James  S.  Taylor  in  statu  quo^  but  used  and 
controlled  each  and  every  one  of  these  items  as  his  abso- 
lute proi)erty,  with  such  full  knowledge,  until  he  had  dis- 
posed of  the  whole  of  them,  without  notice  to,  or  without 
the  advice  or  consent  of,  the  said  James  S.  Tavlor.  Fourth. 
Because  the  contention  of  the  plaintiff  is  based  entirely 
upon  the  assumption  of  the  collusion  between  John  E. 
Taylor  and  James  S.  Taylor.  Without  such  collusion,  ac- 
cording to  the  pleading  in  this  case,  the  plaintift'  is  with- 
out remedy.  Such  collusion  is  not  shown  by  the  eviden^'e. 
Fifth.  Because  John  E.  Taylor,  in  his  answer,  claims  that 
a  new  contract  has  been  entered  into  between  himself  and 
W.  A.  Engeman,  by  which  his  rights  under  the  said  new 
contract  would  be  compromised  and  prejudiced  should  the 
said  sale  be  set  aside.  This  new  contract  was  entered  iuto 
by  the  plaintiff  long  after  his  discovery  of  the  overvalua- 
tions in  the  leather,  and  therefore  he  should  not  be  allow- 
ed to  avoid  this  new  contract,  after  the  discovery  Df  the 
overvaluations,  by  asking  the  court  to  set  aside  and  render 
null  and  void  the  sale  of  January  29,  1894.  And,  lastly, 
the  court  should  have  dismissed  the  plaintiff's  bill,  because 
as  before  stated,  it  is  based  entirely  upon  the  assumption 
that  there  was  collusion  between  John  E.  Taylor  and  James 
S.  Taylor,  and,  if  the  said  sale  should  be  set  aside,  John 
E.  Taylor  would  be  allowed  to  reap  the  advantage  of  his 
own  fraud;  and  we  submit  that,  if  such  collusion  had  been 
fully  proven,  W.  A.  Engeman's  only  remedy  against  such 
collusion  and  fraud  would  be  against  John  E.  Taylor,  be- 
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cause  John  E.  Taylor,  as  shown  by  the  evidence,  was  man- 
ager of  the  business  of  the  Brighton  Tannery  from  its  com- 
mencement, and  had  full,  perfect,  and  complete  knowledge 
of  all  the  facts  and  circumstances  within  the  knowledge  of 
James  S.  Taylor,  and  should  be  held  responsible,  person- 
ally, for  such  collusion  and  fraud,  if  any  there  was,  to  his 
said  partner,  the  plaintiff."  The  appellant  says:  "The  cir- 
cuit court,  as  shown  by  its  decree  of  October  25, 1897,  found 
the  defendants  guilty  of  the  gross  fraud  and  conspiracy 
charged  in  the  bill  with  respect  to  the  items  of  hide,  leather, 
and  liquors,  but  expressed  no  opinion  with  respect  to  other 
items.  ♦  ♦  ♦  The  failure  of  the  circuit  court  to  follow 
its  finding  on  the  facts  to  its  logical  conclusion  in  law,  and 
wholly  annul  the  settlement  and  sale,  and  order  a  new  set- 
tlement, is  the  occasion  of  this  appeal.''  Testimony,  oral 
and  documentary,  covering  nearly  one  thousand  pages  of 
the  record,  was  taken  and  filed  in  the  case. 

•  Appellant  entered  into  a  business  with  appellees  in 
which  he  had  no  experience  or  practical  knowledge.  The 
contract  of  co-partnership  provided  that  John  E.  Taylor 
should  be  superintendent  and  manager  of  the  business  of 
the  firm  (the  tannery  business),  that  he  should  receive  the 
sum  of  one  thousand  dollars  per  year  for  his  services,  and 
that  he  should  devote  his  whole  time  and  attention  to  the 
superintendence  and  management  of  the  business,  and  that 
the  other  members  of  the  firm,  W.  A.  Engeman  and  James 
S.  Taylor,  should  not  be  required  to  devote  their  time  and 
attention  to  the  business.  The  contract  further  provided 
that  there  should  be  kept  at  all  times  during  the  co-part- 
nership perfect,  just,  and  true  books  of  accounts,  for  which 
purpose  a  competent  bookkeeper  should  be  employed,  and 
it  further  provided  that  there  should  be  a  settlement  of 
the  affairs  of  the  concern  on  the  1st  day  of  July,  1891,  and 
on  the  1st  day  of  January  and  the  1st  day  of  July  in  each 
year  thereafter,  at  which  times  the  profits  of  the  firm 
sliould  be  ascertained,  and  divided  among  the  partners  ac- 
cording to  their  interests  (i.  e.  one-half  to  Engeman  and 
one-fourth  to  each  of  the  Taylors),  or,  by  agreement,  such 
profits  should  be  invested  in  the  business.  The  defend- 
ant James  S.  Taylor  was  soon  employed  as  bookkeeper 
and  assistant  manager.  No  settlements  beiu?:  made  as 
provided  in  the  contract  of  co-partnership,  and  the  appel- 
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lant  visiting  the  tannery  very  seldom,  and  only  for  a  few 
hours  at  a  time,  and  finding  the  books  kept  in  a  very  "mix- 
ed and  confused"  condition,  he  became  dissatisfied  with  the 
conduct  of  the  business.  In  March,  1893,  he  sent  a  clerk, 
who  he  says  was  not  a  regular  bookkeeper  (D.  J.  McKinley), 
from  New  York,  to  assist  the  bookkeeper,  James  S.  Tay- 
lor, in  correcting  and  putting  the  books  in  shape  up  to  the 
1st  of  April,  1893.  when  he  (appellant)  advised  that  a  new 
bookkeeper  should  be  employed.  It  appears  from  the  ev- 
idence that  said  J.  S.  Taylor  was  almost  wholly  ignorant 
of  the  art  of  bookkeeping,  and  unfit,  therefore,  for  the  du- 
ties imposed  upon  him  in  that  regard;  and  in  consequence 
the  books  were  very  nearly  unintelligible,  and  but  little 
could  be  satisfactorily  gathered  from  them.  Engeman,  in 
his  testimonv,  savs  that  D.  J.  McKinlev  came  to  New  York 
with  J.  S.  Taylor,  and  at  deponent's  office  gave  him  a  roll 
of  papers  which  he  (McKinley)  said  would  give  the  facts 
and  details  which  he  had  instructed  him  to  secure,  'and 
also  gave  him  a  statement  which  showed  a  profit  of  over 
sixteen  thousand  dollars.  Witness  says:  "I  was  dissat- 
isfied with  his  work.  Subsequently,  in  January,  1894,  J. 
S.  Taylor  told  me  that  he  had  fooled  this  man,  and  knew 
I  could  not  tell  anything  about  the  business  by  the  pa- 
pers he  gave  me;  that  he  was  so  full  of  laugh,  when  Mc- 
Kinley was  explaining  to  me,  that  he  had  to  leave  the  room. 
These  papers  were  put  aside,  and  I  did  not  examine  them 
thoroughly  until  recently."  And  he  says:  "Until  I  was 
there  in  September,  1893,  I  was  at  the  tannery  (during  the 
partnership)  three  or  four  times,  about  five  hours  each  time. 
In  September,  1893,  I  went  there  every  day  for  several 
days."  Says  he  went  there  for  the  purpose  of  retiring 
from  the  firm;  that  he  saw  J.  E.  and  J.  S.  Taylor;  that  he 
complained  of  the  way  the  business  had  been  managed; 
that  J.  S.  Taylor  said  he  had  to  go  to  Philadelphia,  but 
would  be  back  in  a  few  days.  After  J.  S.  Taylor  left,  he 
had  several  conversations  with  J.  E.  Tavlor,  who  said  that 
all  the  trouble  had  been  caused  by  J.  S.  Taylor,  his  brother; 
that  he  was  drunk  a  greater  part  of  the  time,  and  was  run- 
ning after  women,  and,  instead  of  staying  at  the  tannery 
and  assisting  him  in  keeping  the  books,  he  spent  the  great- 
er part  of  his  time  at  the  store;  that  he  had  refused  to  go 
and  purchase  hides,  and  that  he  could  not  trust  him  to  run 
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the  tannery  when  he  (J.  E.  Taylor)  had  to  go  away;  that 
he  could  not  tell  anything,  from  the  way  J.  S.  Taylor  kept 
the  books,  about  the  business;  that  he  wanted  to  get  rid 
of  him;  that  he  thought,  if  he  and  Engeman  should  form 
a  partnership,  they  could  run  the  business  satisfactorily, 
and  urged  upon  him  continuously  not  to  insist  on  retiring, 
as  it  would  not  leave  capital  enough  to  run  the  business. 
Once  witness  finally  agreed  to  continue  the  business  with 
hini,  if  he  would  get  J.  S.  Taylor  out,  and  arrange  so  that 
the}'  could  have  some  time  to  get  out  his  capital,  and  says 
J.  S.  Taylor  did  not  return,  but  he  heard  that  he  had  gone 
to  Ohio,  and  witness  had  to  leave.  J.  E.  Taylor  conferred 
with  J.  S.  Taylor  about  selling  his  interest  to  J.  E.  Taylor 
and  Engeman,  and  he  ap^reed  to  sell  if  he  could  get  what 
it  was  worth.  Appellant  sent  a  practical  bookkeeper  (T. 
M.  Jackson)  to  the  tannery,  who  arrived  there  the  18th 
of  January,  1894,  who  states:  That  while  he  was  there  he 
was  examining  the  books  of  the  company  with  J.  S.  Tay- 
lor, and  trying  to  get  a  trial  balance  and  balance  sheet  of 
the  books.  That  J.  S.  Tavlor  was  with  him  in  the  office 
most  of  the  time,  working  on  the  books.  W.  A.  Engeman 
and  J.  E.  Taylor  were  in  and  out  of  the  office  frequently, 
making  a  list  of  the  property.  The  question  of  the  amount 
which  should  be  put  down  opposite  each  item  in  the  in- 
ventory was  frequently  discussed  by  all  the  parties  until 
the  total  was  finished,  and,  as  far  as  he  remembers,  J.  E. 
Taylor,  J.  R.  Taylor,  and  W.  A.  Engeman  were  always  pres- 
ent when  any  amount  was  fixed  for  each  and  every  item. 
When  the  total  was  finally  agreed  upon,  it  was  entered  in- 
to the  list  of  assets  on  the  balance  sheet,  and  the  result 
showed  a  small  profit.  They  all  took  part  in  the  discussion. 
Usually  in  some  part  of  the  discussion  the  question  of  the 
cost  would  arise,  in  which  J.  S.  Taylor's  decision  usually 
prevailed.  Witness  remembers  distinctly  ono  large  item, 
— the  liquors  in  the  vats.  J.  E.  Taylor  had  named  two 
thousand  dollars,  and  J.  S.  Taylor  insisted  that  they  should 
be  put  at  three  thousand  dollars  or  three  thousand,  two 
hundred  dollars,  and  they  were  finally  put  down  at  two 
thousand,  six  hundred  dollars.  That  discussions  were  fre- 
quent. No  figures  were  used  until  all  parties  were  agreed. 
Discussions  were  usually  opened  by  J.  S.  Taylor's  conten- 
tion that  the  amount  named  by  J.  E.  Taylor  usually  was 


694  Engeman  v.  Taylor.  [46 

too  low.  That  there  was  a  discussion  of  the  leather  in  the 
vats  and  in  the  dry  loft, — as  to  the  method  of  taking  it. 
Mr.  Engeman  contended  that  they  should  commence  at  the 
hides,  and  add  to  that  the  transportation,  and  cost  of  tan- 
ning up  to  the  stage  the  leather  was.  J.  S.  Taylor  contend- 
ed that  the  amount  should  be  fixed  by  taking  the  price  of 
good  leather  at  Philadelphia,  and  deducting  from  that  fig- 
ure the  cost  of  transportation  and  of  the  tanning  to  the 
various  stag(»s  at  which  the  leather  was.  Taylor's  conten- 
tion prevailed,  and  the  leather  was  inventoried  in  the  man- 
ner he  desired.  The  basis  fixed  was  a  statement  by  him  of 
advices  received  from  Massey  &  Janney,  of  Philadelphia 
(the  firm's  regular  ageut.««),  that  leather  was  selling  for  a 
certain  sum  ])er  pound,  which  sum  he  named  at  twenty-five 
or  twenty-six  cents.  That  J.  E.  and  J.  S.  Taylor  agreed 
substantially  as  to  the  quality  and  amount  of  leather  and 
hides  on  hand.  They  agreed  that  it  was  all  good  leather, 
and  good  liquors  in  the  vats.  William  Engeman,  aside 
from  the  contention  of  inventorying  the  leather,  had  but 
little  to  say,  and  left  the  amount  to  be  placed  in  the  inven- 
tory to  J.  E.  and  J.  S.  Taylor;  frequently  stating  that  he 
was  not  familiar  with  the  business.  Engeman  was  pres- 
ent when  the  Tavlors  had  their  discussion  and  made  this 
statement  as  to  the  quality  and  value  of  the  leather,  hides, 
and  liquors.  That  J.  S.  Taylor  usually  contended  that  the 
prices  named  by  J.  E.  Taylor  were  less  than  cost,  then  a 
discussion  would  follow,  some  bill  would  be  hunted  up, 
and  some  record  of  money  paid  for  the  article  in  question, 
and  the  amount  finally  fixed  would  be  the  amount  contend- 
ed for  by  J.  S.  Taylor.  That  the  only  compromise  figures 
of  any  size  witness  could  remember  was  in  case  of  the  liq- 
uors. The  absence  of  exact  records  in  the  books  created 
a  great  deal  of  discussion.  Witness  stated  that  he  had  ex- 
amined the  books.  They  were  started  on  the  double-entry 
system,  but  he  found  no  trial  balances,  which  are  the  regu- 
lar test  of  that  system;  found  no  regular  continuous  cash 
book;  could  get  no  trial  balance  of  the  books.  That  in  fact 
the  trial  balance  used  on  January  29,  1894,  was  a  forced 
balance.  That  on  the  1st  day  of  April,  1893,  the  cash  ac- 
count in  Ledger  A,  by  pencil  footing  in  that  cash  iEiccount, 
showed  cash  on  hand  over  five  hundred  dollars,  and  when  it 
was  corrected  and  compared  with  the  bank  book  there  was 
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a  shortage  of  over  five  hundred  dollars.  He  found  checks 
had  been  drawn  and  not  charged  to  any  account.  That  the 
books  were  closed  January  29,  1894,  a  trial  balance  was 
gotten,  and  after  correcting  many  errors,  and  without  bill- 
ing all  the  errors  found,  there  was  a  difference  in  the  two 
sides  of  the  ledger  of  tw^enty  dollars  and  ninety-one  cents, 
which  was  entered  in  the  profit  and  loss  account  of  the 
ledger.  After  that,  trial  balance  was  made,  and  balance 
sheet  was  made,  showing  the  assets  and  liabilities.  That 
a  profit  of  over  |3,000  was  shown  by  the  statement,  divid- 
ed, and  carried  to  the  various  partners'  accounts,  and  en- 
tered to  their  respective  credits  in  the  books  of  the  firm 
by  the  defendant  J.  S.  Taylor,  and  it  there  showed  that  J. 
8.  Taylor^s  interest  in  the  business  amounted  to  seventeen 
thousand,  two  hundred  and  forty-four  dollars  and  thirty- 
five  cents.  That  W.  A.  Engeman  made  J.  S.  Taylor  the 
offer  of  that  amount  for  his  interest  in  the  business.  Rec- 
ollected positively  that  J.  S.  Taylor  said  he  would  like  to 
make  it  seventeen  thousand,  five  hundred  dollars  even. 
That  Engeman  asked  "what  was  the  difference,  when  witness 
told  him  it  was  two  hundred  and  fifty-five  dollars  and 
sixty-five  cents.  That  Engeman  and  J.  E.  Taylor  went  out 
of  the  room,  and  when  they  came  back  they  said  they  had 
decided  to  give  J.  S.  Taylor  the  bonus,  and  he  heard  no 
other  price  named  or  suggested  by  J.  S.  Taylor  for  his  in- 
terest, other  than  seventeen  thousand,five  hundred  dollars. 
When  witness  Jackson's  attention  was  called  to  the  fact 
that  J.  S.  Taylor  had  testified  that  there  was  no  partner- 
ship settlement  of  the  affairs  of  Engeman  &  Taylors,  he 
says:  "So  far  as  my  recollection  goes,  the  only  open  ques- 
tion was  in  regard  to  the  liabilities  of  the  tannery  that  had 
not  been  entered  on  the  books."  That  he  had  always  found 
in  manufacturing  business,  that  there  were  a  number  of 
outstanding  bills  not  rendered  by  the  parties,  and  there- 
fore no  complete  list  of  liabilities  could  be  made.  ''They 
were  supposed  to  be  small,  and  there  was  some  talk  be- 
tween Mr.  Engeman  and  J.  S.  Taylor  on  that  point,  and 
Mr.  J.  S.  Taylor  stated  that  he  was  willing  to  pay  his  pro- 
portion of  any  such  liabilities.  That  was  the  only  unset- 
tled point  that  I  remembered."  Witness  further  says  that 
in  said  sum  of  seventeen  thousand,  two  hundred  and  forty- 
four  dollars  and  thirty-five  cents  was  J.  S.  Taylor's  propor- 
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tion  of  the  profits,  "and  in  making  up  these  figures  J.  S. 
Taylor  and  myself  were  busy  for  at  least  a  week,  and  ev- 
ery figure  connected  with  it  J.  S.  Taylor  was  thoroughly 
familiar  with,  and  in  fact  he  knew  how  much  profit  the  list 
of  assets  and  liabilities  would  show  before  Engeman  did, 
for  we  had  arrived  at  those  figures  in  the  afternoon,  and 
I  gave  them  to  Mr.  Engeman  that  night  at  supper."  Witness 
states  that  J.  S.  Taylor  knew  before  the  inventory  was  com- 
pleted the  amount  it  would  have  to  reach  to  show  a  profit. 
He  also  states  that  at  the  time  of  making  and  completing 
the  inventory  he  heard  nothing  against  its  being  the  basis 
on  which  J.  S.  Taylor's  interest  in  the  business  was  to  be 
ascertained. 

It  is  insisted  by  appellee  that,  in  making  the  purchase 
of  his  interest  in  the  firm,  the  appellant  and  J.  E.  Taylor 
were  acting  for  themselves,  while  he  was  acting  for  him- 
self, and  the  parties  were  "dealing  at  arm's  length";  that 
the  purchasers  were  striving  to  buy  at  as  low  a  rate  as 
possible,  while  the  seller  was  trying  to  get  the  best  price 
he  could,  and  their  relations  were  as  those  of  strangers 
to  each  other,  because  appellant  wanted  appellee  out  of  the 
firm.  They  were  partners.  Appellee  and  his  brother,  J.  E. 
Taylor,  had  been  the  active,  working  partners,  in  complete 
control  of  the  business, — a  business  in  which  appellant,  the 
third  partner,  had  absolutely  no  experience,  no  knowledge, 
resident  in  a  distant  city,  giving  no  attention  to  the  busi- 
ness; and,  because  of  the  experience  of  the  other  members 
of  the  firm,  it  was  provided  in  the  contract  that  he  should 
not  be  required  to  give  it  attention;  and  when  it  came  to 
ascertaining  the  assets  of  the  firm,  to  know  what  the  val- 
ue of  the  interest  of  the  several  partners  was,  the  appel- 
lant was  without  knowledge  and  without  experience,  and 
could  have  but  little  idea  of  the  values  and  condition  of 
the  assets,  and  necessarily  had  to  rely  upon  the  judgment 
of  his  skilled  and  "experienced  partners;  and  nothing  could 
be  more  natural,  because  of  their  peculiar  relations,  than 
that  he  would  expect  a  fair  valuation  of  all  the  assets, — 
especially  of  those  of  which,  because  of  inexperience,  he 
was  unable  to  make  an  intelligent  estimate.  His  partner 
in  the  new  firm  purchasing  was  a  brother  of  the  old  part- 
ner, whose  interest  they  were  purchasing.  So  that,  while 
he  felt  sure  his  new  partner  would  not  attempt  to  over- 
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reach  his  brother,  he  would  at  least  fairly  protect  his  own 
interests,  which  were  identical  with  those  of  appellant; 
hence  he  felt  safe  in  relying  upon  the  judgment  of  his  part- 
ners to  arrive  at  a  just  valuation.  According  to  witness 
Jackson  and  himself,  appellant  entered  yery  little  into  the 
discussion  as  to  prices  and  valuations,  but  suggested  and 
contended  for  a  mode  of  estimating  the  value  of  the  hides 
in  the  vats  in  process  of  tanning,  which  was  to  commence 
at  the  hides  and  add  to  that  the  transportation  and  cost 
of  tanning  up  to  the  stage  at  which  they  were,  while  ap- 
pellee contended  that  the  ampunt  should  be  fixed  by  tak- 
ing the  price  of  good  leather  at  Philadelphia,  and  deduct- 
ing from  that  the  cost  of  transportation,  and  of  the  tan- 
ning back  to  the  various  stages  at  which  the  hides  were  in 
the  vats;  and,  singularly  enough,  the  latter  mode  prevail- 
ed, and  the  price  of  leather  fixed  at  20  cents  per  pound 
in  Philadelphia,  and  it  was  upon  this  basis  that  the  val- 
uation of  all  the  hides  in  process  of  tanning  at  the  time  of 
taking  the  inventory  was  fixed.  By  this  means  all  the 
hides  in  the  vats' were  estimated  as  first  class  hides.  When 
estimating  the  value,  appellee  represented  that  he  had  a 
letter  from  Massey  &  Janney,  the  firm's  agent  in  Philadel- 
phia, that  their  best  leather  was  selling  at  twenty-six 
cents  per  pound;  but  it  is  claimed,  and  so  testified  to  by 
witness  Jackspn  and  others,  that  he  did  not  produce  the 
letter,  while  he  insists  that  he  did.  When  a  copy  of  the 
letter  was  afterwards  obtained,  it  was  found  to  state,  "We 
sold,  as  you  will  notice  in  the  account,  a  sample  of  the  new 
leather  at  twenty-six  cents  per  pound."  The  sample  con- 
sisted of  two  backs  which  sold  for  seven  dollars  and  eighty 
cents, — at  twenty-six  cents.  It  is  very  clear,  if  that  letter 
had  been  produced,  the  leather  would  not  have  been  priced 
at  twenty-six  cents  per  pound,  based  upon  the  information 
contained  in  the  letter,  which  says:  "The  prices  obtained 
on  the  account  were  almost  altogether  for  the  old  and  un- 
desirable stock.  The  new  stock  that  has  come  in  last  is 
very  much  better,  and  we  have  not  sold  any  of  it  except 
at  better  prices.  We  sold,  as  you  will  notice  on  the  ac- 
count, a  sample  of  the  new  leather  at  twenty-six  cents  per 
pound.  We  want  you  to  know  that  the  19  and  20  cent  sales 
were  only  for  the  old  and  poorest  of  the  stock."  Of  course, 
the  sample  was  the  choice  of  the  leather,  while  Drayton,  of 
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the  firm  of  Massey  &  Janney,  testifies  that  three-fifths  of 
the  leather  sent  after  January  27,  1894,  was  damaged,  and 
yet  J.  S,  Taylor  testifies  that:  "This  letter,  of  course,  led 
me  to  believe  that  the  leather  was  bringing  26  cents.  J. 
E.  Taylor  spoke  of  some  damaged  leather  being  in  the 
yard  or  loft,  and  I  remarked  that  the  leather  would  aver- 
age with  past  shipments  of  leather,  so  J.  E.  Taylor  and  W. 
A.  Engeman  counted  the  leather  that  was  on  hands  at  Mas- 
sey &' Janney 's  at  24  cents.  They  thought  that  two  cents 
would  cover  all  expenses."  Appellee,  in  his  answer,  says 
that  in  estimating  values,  quantities,  etc.,  all  the  parties 
had  the  same  information  before  them  upon  which  to  base 
their  estimates,  and  says  that  the  said  inventory  was  a 
just  and  correct  valuation  of  the  bark;  that  the  valuation 
put  on  the  hides  and  leather  in  the  inventory  was  just  and 
fair;  that  in  estimating  the  value  of  the  liquor  there  was 
no  actual  measurement  of  the  quantity  and  strength  of 
the  same,  and  proceeds  to  show  how  the  estimate  wae 
made;  that  all  parties  had  the  same  facts  in  their  posses- 
sion, and  had  equal  opportunities  to  ascertain  the  value 
of  same,  and  that  the  value  of  the  liquors  as  shown  by  the 
inventory  was  a  just  and  fair  one;  that  in  making  up  said 
inventory,  and  all  the  items  therein  contained,  there  was  no 
concealment,  or  false  or  fraudulent  representation,  on  his 
part,  to  increase  the  valuation,  and  that  all  the  facts  in 
his  possession  as  to  quantity,  quality,  and  value  of  the 
items  in  said  inventory  were  in  the  possession  of  all  the 
parties,  and  in  fact  the  inventory  was  taken  only  for  the 
purpose  of  aiding  parties  to  arrive  at  a  valuation  of  all 
the  assets  and  liabilities  of  said  firm,  but  denies  that  it  was 
mutually  agreed  that  his  interest  in  said  firm  was  to  be 
ascertained  by  taking  said  inventory  of  the  assets  and  lia- 
bilities of  said  firm,  as  charged  in  the  bill,  and  avers  that 
in  taking  said  inventory  William  A.  Engeman  and  J.  E. 
Taylor  were  acting  together  for  themselves,  in  putting  a 
calculation  upon  the  various  items,  and  respondent  was 
acting  for  himself,  and  yet  he  insists  in  his  testimony  that 
he  had  nothing  to  do  with  making  the  inventory,  and  it 
mattered  not  to  him  at  what  price  they  valued  the  various 
items  it  contained.  But  his  own  testimony  is  contradic- 
tory on  that  point  in  many  particulars,  where  it  shows 
that  he  manifested  a  lively  interest  in  the  valuation  of  items 
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going  into  the  inventory.  And  he  is  also  contradicted  by 
the  sworn  answer  of  J.  E.  Taylor,  whicli  says  *^that  the 
inventory  was  made  up  by  and  with  the  assistance  and 
agreement  of  all  the  parties,  but  chiefly  by  respondent  and 
plaintiff,  for  the  purpose  of  arriving  at  a  just  and  correct 
valuation  of  the  assets  and  liabilities  of  said  firm,"  and  in 
his  testimony  he  states  that  the  inventory  was  made  "for 
the  purpose  of  ascertaining  what  W.  A.  Engeman  and  my- 
self were  to  pay  J.  S.  Taylor  for  his  interest  in  this  busi- 
ness." It  is  true  that  on  cross-examination  J.  E.  Taylor 
squarely  contradicts  his  sworn  answer,  and  says  that  all 
the  parties  did  not  agree  to  said  inventory  and  the  valua- 
tions fixed  therein,  and  that  he  did  not  think  the  said  in- 
ventory had  any  connection  or  anything  to  do  with  the 
said  sale  of  January  29,  1894;  and  again,  on  cross-examina- 
tion, he  was  asked,  "How  and  by  whom  was  the  leather 
inventoried  and  valued?"  Answer:  "As  near  as  I  can  re- 
member, W.  A.  Engeman,  J.  S.  Taylor,  and  myself  all  had 
something  to  do  with  it;  with  the  leather  here  at  the  tan- 
nery. ♦  ♦  ♦  w^e  estimated  that  this  leather  would  bring 
13  pounds  to  the  back,  and  we  put  the  bellies  at  4  pounds. 
We  estimated  that  this  leather  was  worth  25  cents  per 
pound  for  the  backjs,  less  the  tanning,  finishing,  transpor- 
tation, commissions,  etc.  We  estimated  the  bellies  at  eight 
cents  per  pound."  Appellant  testifies  that  the  inventory 
filed  with  the  bill  was  agreed  upon  by  all  the  firm, — J.  E. 
Taylor,  J.  S.  Taylor,  and  himself;  that,  when  the  inventory 
and  valuation  of  all  the  assets  of  the  firm  were  completed, 
from  this  was  deducted  the  debts,  and  it  was  found  that 
the  balance  remaining  was  a  greater  amount  than  the  capi- 
tal paid  in  by  all  the  parties,  which  showed  that  they  still 
had  all  the  original  capital,  and  had  made  a  profit,  which 
profit  was  divided  at  one-fourth  each  to  J.  E.  and  J.  S.  Tay- 
lor, and  one-half  to  Engeman.  He  says  the  inventory  was 
made  because  it  was  the  only  way  they  could  ascertain 
what  the  interest  of  each  party  w^as,  and  whether  there  had 
been  a  profit  or  loss,  and  in  order  to  fix  the  value  of  J.  S. 
Tavlor's  interest  so  he  could  retire  from  the  firm;  that  the 
figures  were  all  gone  over  by  the  three  partners  together, 
and  valuations  fixed — the  value  of  the  bark  on  hand  and 
the  amount  of  it  was  fixed — by  J.  E.  and  J.  S.  Taylor;  that 
he  agreed  to  the  price  per  ton  for  the  bark,  but  knew  noth- 
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ing  of  the  quantity;  that  J.  S.  Taylor  made  statements  that 
ascertain  the  number  of  tons  of  bark  had  been  purchased, 
and  J.  E.  and  J.  S.  T  aylor  together  made  an  estimate  of 
the  number  of  tons  that  had  been  used,  and  reported  to 
him  that  there  were  three  thousand,  two  hundred  tons  on 
hand;  that  J.  E.  Taylor  told  him  that  the  tannery  was  full 
of  strong,  rich  liquors,  including  the  empty  vats  that  had 
no  hides  in  them,  and  that  all  the  liquors  in  the  tannery 
were  worth  and  had  cost  over  three  thousand  dollars,  and 
that  he  thought  J.  S.  Taylor  would  agree  to  a  lower  val- 
uation than  that  amount;  that  they  were  finally  valued 
at  two  thousand,  six  hundred  dollars,  both  J.  E.  and  J.  S. 
Taylor  declaring  to  him  that  that  was  less  than  their  cost 
and  value;  that  the  value  of  the  hides  and  leather  was  fix- 
ed after  he  had  made  a  list  of  them  from  statements  of  J. 
E.  and  J.  S.  Taylor,  and  the  value  was  fixed  by  all  three 
partners  together;  that  J.  E.  and  J.  S.  Taylor  both  stated 
that  all  the  hides  which  had  been  worked  into  the  tannery 
and  into  the  leather  then  in  the  tannery  were  first-class, 
as  they  had  used  a  poor  hide  the  first  year  or  so  after  the 
tannery  was  built;  that  J.  S.  Taylor  said  he  had  a  recent 
letter  from  Massey  &  Janney,  which  he  could  not  find  at 
^  that  moment,  and  that  they  had  written  to  him  that  they 
were  getting  26  cents  for  "our  Ko.  1  backs,"  and  that  they 
were  nearly  all  tanned,  and  could  soon  be  finished  and  ship- 
ped to  market,  and  that  the  backs  should  be  valued  at 
twentv-six  cents,  less  two  cents  for  commission  and  dis- 
count,  and  estimating  what  the  cost  w^ould  be  for  finishing 
them,  and  deducting  that  from  the  twenty-four  cents  re- 
maining, after  allowing  for  commission  and  discount;  that 
he  finally  agreed  to  the  valuations  fixed  in  the  inventory, 
after  being  privately  urged  by  J.  E.  Taylor  to  agree  to  same, 
as  he  believed  he  had  made  a  somewhat  better  weight  than 
had  been  estimated;  that  in  agreeing  to  the  values  fixed  up- 
on the  property  as  set  forth  in  the  inventory,  and  quanti- 
ty and  quality  of  the  hides  and  leather,  liquor,  and  bark, 
he  relied  upon  the  representations  and  statements  of  J.  E. 
and  J.  S.  Taylor,  his  then  partners,  and  also  upon  the  fact 
that  one  brother  was  retiring  and  the  other  remaining  in 
the  firm,  and  their  interests  were  opposite,  and  any  valua- 
tion they  would  both  agree  upon  would  be  fair  and  just; 
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that  he  knew  nothing  of  the  tanning  business,  except  that 
J.  E.  and  J.  S.  Taylor  had  told  him  that  in  manufacturing 
the  leather  for  Charles  A.  Scheiren  &  Co.  they  ma^e  very 
low  profit,  if  any,  at  the  price  they  received;  that  he  knew 
nothing  of  the  price  of  leather  in  the  different  stages  of 
manufacturing,  nor  as  to  the  value  of  liquors,  nor  as  to  the 
number  of  cubic  feet  of  bark  per  ton  when  ricked;  that  the 
values  as  put  down  on  the  list,  as  finally  decided  upon,  were 
I)ut  down  when  all  parties  were  together;  that  he  had  no 
knowledge  of  the  cost  of  the  buildings,  except  from  state- 
ments of  J.  E.  and  J.  S.  Taylor.  Something  was  said  about 
trying  to  get  at  the  cost  of  the  buildings  from  the  books, 
but  J.  S.  Taylor  said  that  it  could  not  be  done;  that  he  had 
tried  to  do  it,  and  had  to  give  it  up.  Appellant  states  that 
while  making  the  inventory  they  were  figuring  a  great  deal 
on  scraps  of  paper, — J.  S  .Taylor  in  particular, — as  they 
went  along,  to  see  how  they  were  going  to  come  out.  The 
leather  and  hides  were  invoiced  at  a  little  over  sixty  thous- 
and dollars,  and  sold  for  something  over  forty-one  thous- 
and dollars,  a  loss  of  nineteen  thousand  dollars,  and  an- 
pellee  claims  that  this  loss  was  in  consequence  of  the  de- 
cline in  the  market. 

Henrv  E.  Dravton,  a  witness,  and  member  of  the  firm 
of  Massey  &  Janney,  merchants  of  Philadelphia,  agents  of 
Engeman  &  Taylors  for  selling  their  leather,  states  that 
the  leather  received  from  the  tannery  after  January  27, 
1894,  was  poor;  that  it  was  made  from  an  inferior  class  of 
hides,  and  was  poorly  prepared  for  the  market;  that  about 
ihree-fifths  of  the  leather  received  after  January  27,  1894, 
was  poor  or  damaged  leather,  and  the  remaining  two-fifths 
was  of  poor  quality,  of  a  low  grade  of  No.  1  and  2  leather; 
of  nine  thousand,  nine  hundired  and  seventy-nine  backs  re- 
ceived after  January  27,  and  inspected,  four  thousand,  eigh- 
ty-five were  graded  as  good,  five  thousand.eight  hundred 
and  ninety -four  were  graded  as  damaged;  one  hundred  and 
fifty-five  buts  graded  as  good,  eleven  as  damaged,  fourteen 
sides  rough  slaughter  leather  good,  six  damaged.  The  re- 
port of  the  sales  shows  these  backs  to  have  sold  for  prices 
ranging  principally  from  eighteen  to  twenty-one  cents,  some 
for  twenty-two,  and  a  few  for  twenty-three,  cents. 

C.  C.  Cookus,  witness,  was  employed  at  the  tannery  from 
April,  1893,  to  September,  1894.    Knew  of  damaged  hides 
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being  received  at  the  tannery  in  the  summer  of  1893, — a 
great  many  of  them.  Could  not  give  the  number.  Some  of 
Ihem  were  soiled  so  that  the  grain  slipped  off  while  work- 
ing. Some  were  cut  on  the  flesh.  They  were  what  he  would 
consider  a  second-class  hide.  In  a  convensation  between 
J.  E.  and  J.  S.  Taylor  and  witness  in  the  beam  shop,  J.  E. 
Taylor  stated  that  said  hides  were  a  little  off,  but  he  bought 
them  because  they  were  cheap.    That  J.  S.  Taylor  remarked 

that  they  w^ere  d d  dear  as  a  gift.    That  at  the  time  part 

of  the  hides  were  on  the  floor  before  them,  and  part  in  the 
beam  shop.  When  asked  where  they  were  on  January  27 
and  29,  1894,  he  said  he  supposed  they  were  in  the  lay- 
away  vats,  because  they  had  not  been  drawn  and  shipped 
away.  "Q.  What  was  your  reason  for  thinking  they  had 
not  been  drawn  and  shipped  away?  A.  Well,  as  I  said 
before,  the  hides  were  damaged,  and  the  damaged  leather 
had  not  been  withdrawn  at  the  time, — at  least,  not  so  much 
of  it  as  was  drawn  afterwards."  Says  he  saw  the  leather 
that  was  in  the  vats  January  29,  1894,  after  it  was  taken 
out.  Part  of  it  was  badly  damaged.  The  grain  was  off  of 
some  of  it,  and  some  had  white  spots  or  blotches  over  it, 
owing  to  the  condition  of  the  hides  when  they  went  in.  On 
cross-examination  he  says  it  is  a  fact  that  the  hands  all 
knew  of  the  damaged  hides.  It  was  talked  of  by  the  par- 
ties connected  with  the  tannery,  but  he  did  not  hear  it 
talked  of  in  connection  with  the  inventory.  He  further 
states  J.  E.  Taylor  told  him  (he  thinks  it  was  the  next  day 
after  the  sale)  that  he  had  bought, — that  the  sale  had  been 
made;  "and  I  asked  him  the  question  what  he  did — or  how^ 
he  fixed  it — about  the  damaged  leather,  and  he  remarked 
that  he  did  not  do  anything.  I  simply  replied  that  there 
would  be  something  done  about  it."  This  conversation  is 
not  denied  bv  J.  E.  Tavlor. 

M.  S.  Henkle  testified  that  he  was  at  the  tannery  on 
the  27th  and  29th  of  January,  1894;  that  J.  S.  Taylor,  J.  E. 
Taylor,  and  W.  A.  Engeman  were  taking  an  inventory  of 
the  property  for  the  purpose  of  Summer  (J.  S.  Taylor)  sell- 
ing to  John  Ed  and  W.  A.  Engeman;  that  during  the  in- 
ventory he  heard  J.  S.  Taylor  tell  Mr.  Engeman,  on  a  good 
many  occasions,  they  were  putting  in  the  buildings  at  cost 
and  below  cost,  Jind  that  there  was  a  lot  of  stuff  in  the  tan- 
yard  they  could  not  see,  and  also  at  the  leach  house,  and 
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it  was  hard  to  get  at  the  cost,  and  heard  J,  S.  Taylor  tell 
Mr.  Engeman  that  the  hides  thev  had  on  hand  and  the 
leather  in  the  vats  was  good,  heavy  leather  and  good  hides; 
that  they  had  light  and  indifferent  hides  at  the  beginning 
but  they  were  worked  out;  and  heard  J,  8.  Taylor  tell  Mr. 
Engeman  that  the  tannery  was  full  of  good  rich  liquors, 
and  they  were  really  putting  it  below  cost. 

E.  Ilaupt,  a  tanner  of  large  experience,  w^as  employed 
at  the  tannery  on  the  Sth  of  February,  1894.  Testifies  that 
the  hides  and  leather  in  the  tannery  at  the  time  he  was 
employed  were  not  first  cJass.  In  the  first  place, 
they  were  not  good  hides:  secondly,  they  were  damaged  a 
good  deal,  and  they  could  not  make  first-class  leather  out 
of  damaged  hides.  When  asked  in  what  way  the  hides  in 
process  of  tanning  aird  the  leather  were  damaged,  said 
they  were  cheap  hides;  they  could  be  damaged  in  the  hide 
before  they  got  them,  and  then  they  could  be  damaged  in 
the  soaks  (v*ater),  and  could  be  damaged  in  the  bait,  but 
could  not  be  damaged  well  in  the  grain  after  put  in  the  liq- 
uor. These  hides  were  grain-broken, — some  of  them  the  grain 
<'ame  off.  The  grain  does  not  come  off  at  all  in  tanning. 
It  conies  off  in  the  beam  shop.  The  grain  could  be  black  in 
tanning,  so  that  it  could  not  be  first  class  leather  for  the 
market. 

A  large  lot  of  hides,  known  as  the  "Dayton  hides"  or 

'- — ,  etc.,  hides,  which  one  of  the  witnesses  (Cookus)  says 

J.  E.  Taylor  said  were  a  little  off,  but  he  bought  them  be- 
cause he  thought  they  were  cheap,  and  which  J.  S.  Taylor 

said  were  d d  dear  as  a  gift,  were  li;id  down  in  the  Ian 

in  the  summer  of  1803,  and  should  have  been  drawn  and 
finished  and  placed  upon  the  market  in  the  late  fall  of  that 
year,  while  it  appears  the  hides  laid  down  in  May,  June 
and  July,  1803,  were  not  drawn  until  February,  March, 
and  April,  1804,  the  greater  part  of  them  in  April,  from 
nine  to  ten  months  for  tanning,  while  it  is  shown  that 
hides  laid  down  in  October,  1803,  were  drawn  in  Febru- 
ary and  March,  1804,  being  four  or  five  months  in  tanning. 
J.  E.  Taylor  testifies  that  (at  the  time  of  taking  the  inven- 
tory). "We  had  on  hand  at  that  time  an  unusual  amount 
of  strong  liquor,  from  the  fact  that  near  about  all  the 
leather  in  the  yard  w\is  tanned,  and  had  been  relayed  in  ex- 
tra strong  liquors."    Now,  here  was  leather  that  had  been 
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laid  down  in  May,  June,  and  July  before,  all  tanned-  and 
ready  for  the  finish  and  market,  and  should  have  been 
drawn  and  finished  in  October,  November,  and  December, 
and  put  upon  the  market,  which  would  have  giv- 
en it  the  full  time  of  five  months  for  tanning,  and  the 
evidence  is  that  four  to  five  months  is  the  time  required, 
and  there  is  no  dispute  as  to  the  firm  being  in  "great 
straits"  for  funds,  yet  this  leather  is  kept  in  the  vats  quite 
double  the  length  of  time  required  for  its  tanning.  There 
must  have  been  an  object  in  so  keeping  it  in.  And  there  ia 
scarcely  a  conceivable  explanation  of  their  action  in  har- 
mony with  just  and  fair  dealing,  by  keeping  these  inferior 
and  damaged  hides  in  the  vats.  The  fact  could  be  kept 
from  the  knowledge  of  their  inexperienced  partner,  with 
whom  it  had  been  understood  since  the  previous  Septem- 
ber that  they  were  to  deal  as  a  purchaser  of  the  interest 
of  J.  S.  Taylor;  and  it  is  a  singular  fact  that  in  taking  the 
inventory,  w  hile  there  was  an  apparent  contention  between 
J.  E.  and  eJ.  S.  Taylor,  the  only  partners  who  were  familiar 
with  the  business,  J.  E.  Taylor,  the  purchasing  partner, 
contending  for  a  low  estimate,  and  J.  S.  Taylor,  the  seller, 
contending  for  a  high  estimate,  the  latter  was  fortunate 
enough  to  convince  the  former,  who  would  yield  to  the 
higher  estimate.  These  hides  had  lain  there  several  months 
after  being  completely  tanned,  and  the  financial  interests 
of  the  firm  suffering  for  the  proceeds  thereof.  J.  E.  Taylor 
himself  testifies  that  "near  about  all  the  leather  in  the 
yard  was  tanned,  and  had  been  relayed  in  extra  strong 
liquor,"  when  it  should  have  been  finished  and  placed  on 
the  market  to  relieve  the  firm  of  its  financial  embarrass- 
ments. At  the  time  of  the  purchase  of  the  interest  of  J. 
S.  Taylor  the  new  firm  of  Engeman  &  Taylor  was  formed, 
composed  of  J.  E.  Taylor  and  W.  A.  Engeman;  and,  under 
their  contract  of  co-partnership,  Engeman  was  the  part- 
ner whose  dutv  it  was  to  buv  hides  and  sell  leather  and 
attend  to  the  finances  of  the  firm,  which  was  in  pressing 
need  of  a  large  amount  of  money  to  relieve  it  of  the  old 
debts  it  had  assumed,  and  to  buv  stock  for  the  business: 
and  he  urged  his  partner,  J.  E.  Taylor,  to  finish  the  leather 
and  get  it  on  the  market,  and  under  date  of  February  8, 
1894,  writes  Taylor,  ^*You  see  the  man  that  can  help  us 
out  of  this  hole  by  getting  a  lively  move  on  that  tanned 


W.  Va.]  Engeman  v.  Taylor.  705 

stock  3'ou  have  laying  dn  the  vats  doing  no  good/'  while 
he  'drew  out  and  finished  in  February  and  March,  1894,  hides 
that  were  laid  down  in  September  and  October, — mostly 
in  October.  The  most  of  the  hides  laid  down  in  the  previous 
June  and  July  were  not  drawn  until  in  April,  1894, — evi- 
dently an  effort  to  keep  them  off  the  market  as  long  as 
possible.  On  the  17th  of  May,  1894,  the  inspector's  report 
showed  a  shipment  on  May  5th  of  eight  hundred  oak  backs^ 
of  which  four  hundred  and  seventy-seven  were  damaged; 
and  May  19th,  shipment  May  10th  of  five  hundred  and  nine- 
ty-three scoured  oak  backs,  of  which  four  hundred  and  "fifty- 
five  were  damaged;  and  shipment  on  May  24th  of  three 
hundred  and  eighty-five  scoured  oak  backs,  of  which  two 
hundred  and  ninety-three  were  damaged;  shipment ;on  June 
2d  of  four  hundred  and  ninetj-five  scoured  oak  backs,  of 
which  three  hundred  and  seventy -six  were  damaged.  And 
on  the  24th  of  May  Massey  &  Janney  write:  "It  is  too  bad 
that  such  a  very  large  proportion  of  the  leather  coming  in 
is  damaged,  some  of  it  badly,  but  all  of  it  dam- 
aged; leaving  but  very  small  proportion  of  good 
leather."  The  fact  of  ?i  large  quantity  of  inferior  and  dam- 
aged hides  being  in  the  vats  was  known  to  both  the  Tay- 
lors, and  to  all  the  employee  of  the  tannery  who  had  any- 
thing to  do  with  the  hides  or  leather.  Besides  the  wit- 
nesses on  this  point  lalready  mentioned,  William  Newhouse 
says  he  hauled  the  leather  to  Romney,and  would  bring  back 
hides  for  Engeman  &  Taylors;  that  in  June  and  July,  1893, 
he  hauled  hides  for  them;  that  he  hauled  some  pretty  bad 
hides  for  them.  *'I  mean  hides  that  smell  bad.  The  hair 
would  come  out  of  some  of  them  when  we  would  pick  them 
up."  He  thinks  there  were  two  car  loads  of  bad  hides. 
Heard  J.  E.  Taylor  say  they  were  from  Dayton,  Ohio.  J.  S. 
Taylor  weighed  some  of  these  hides,  and  William  Cookus 
weighed  some  of  them.  Both  the  Messrs.  Taylor  were  gen- 
erallv  there  when  the  hides  were  unloaded.  Some  of  the 
leather  he  hauled  from  June,  1893,  to  January  27,  1894, 
w^as  nice  looking  leather  and  some  was  not  so  nice-looking. 
Some  of  it  had  holes  in  it, — had  kind  of  white  looking 
utreaks  in  it.  Some  of  it  looked  like  grease  on  leather,  and 
looked  scaled  off,  like.  The  grain  was  off.  The  leather  he 
hauled  after  January  27,  1894,  was  in  pretty  bad  condition. 
He  stopped  hauling  about  the  last  of  May  or  1st  of  June. 
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James  Barger,  witness,  was  employed  at  the  tannery, 
knows  of  the  two  car  loads  of  Dayton  hides.  Helped  to 
unhair  them.  They  were  damaged  right  smart;  the  grain 
was  slipped  off.  J.  S.  Taylor  knew  of  their  condition.  He 
was  in  the  beam  shop,  off  and  on  when  they  were  unhair- 
ing  the  hides.  J.  W.  Gum,  also  employed  there,  knew  of 
the  Dayton  hides.  Says  they  were  damaged  to  a  great 
extent.  When  they  worked  them  the  grain  slipped  off. 
Thinks  the  Taylors  knew  of  their  damaged  condition.  Sol 
J.  Shobe  was  employed  in  the  tannery  hoisting  hides  and 
laying  them  down  in  fresh  liquor.  The  hides  that  were  tan- 
ned for  Scheiren  &  Co.  were  very  good  hides.  As  to  the 
character  of  the  other  hides  in  the  yard,  thinks  about  half 
of  them  were  damaged  right  smart,  and  that  the  Taylors 
knew  of  their  condition.  Mr.  John  Ed  saw  every  pack  that 
was  brought  up,  and  J.  S.  Taylor  would  come  in  not  very 
often.  Witness  called  J.  S.  Taylor's  attention  to  one  pack. 
There  was  no  new  liquor  in  the  vats  in  which  there  was  no 
leather  at  the  time  of  the  sale  of  J.  S.  Taylor's  interest,  that 
he  knew  of.  Jacob  V.  Davis,  working  in  the  tannery  since 
April,  1893:  At  time  of  sale  there  were  ten  or  fifteen  vats 
that  had  no  leather  in  them.  They  had  sour  liquor  in  them. 
Of  the  Engeman  &  Taylor  stock  of  hides,  there  were  eighty 
to  the  vat  that  had  hides  in  them,  and  ninety  of  the  Schei- 
ren stock.  The  Scheiren  stock  was  in  good  condition, — 
good  hides.  The  Engeman  &  Taylors  stock  was  pretty 
badly  damaged;  thinks  something  like  half  of  it  damaged. 
Grain  was  off  in  spots  and  flesh  cut  in  some  of  it.  Thinks 
J.  S..  Taylor  knew  of  its  condition,  as  he  was  there  some- 
times when  they  were  handling  it.  Saw  the  lot  of  hides 
they  said  came  from  Dayton.  They  seemed  to  be  in  a  rot- 
ten condition.  The  grain  would  slip  off  of  them  when  they 
were  unhairing  them.  When  asked  whether  they  worked 
in  any  other  damaged  hides  while  he  was  working  there 
during  the  summer  and  fall  of  1893,  says  the  most  of  the 
hides  in  the  yard  were  damaged  stock,  more  or  less.  He 
did  not  know  when  it  was  worked  in.  Some  of  it  was  work- 
ed in  before  he  went  there. 

It  is  insisted  by  appellee  that  appellant  had  the  same 
information  and  was  in  possession  of  the  same  facts  as 
the  other  parties,  and  was  on  the  same  footing  in  making 
the  deal  for  the  interest  of  the  partner  J.  S.  Taylor  in  the 
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firm;  and  he  Qitei^Ludingtonw.  Renick^  7  W.  Va.  273:  "A 
party  seeking  the  rescission  of  a  contract  on  the  grounds 
of  misrepresentation  must  establish  the  same  by  clear  and 
irrefragable  evidence;  and  if  it  appears  that  he  has  resort- 
ed to  the  proper  means  of  verification,  so  as  to  show  that  he 
in  fact  relied  upon  his  own  inquiries,  or  if  the  means  of 
investigation  and  verification  were  at  hand,  and  his  atten- 
tion drawn  to  them,  relief  will  be  denied  him."  And  from 
Justice  Field  in  Slaughter's  AdmW  v.  Gerson^  13  Wall.  379, 
to  the  same  effect.  Even  if  it  were  true  that  appellant, 
as  claimed  by  the  defendants,  had  no  confidence  in  J.  S. 
Taylor,  yet  the  interests  of  the  other  partner,  the  brother 
of  J.  S.  Taylor,  were  identical  with  those  of  ap- 
pellant, and,  as  well  stated  by  appellant,  he  had  a 
right  to  believe  that,  when  the  two  brothers  agreed 
on  a  matter  in  which  their  pecuniary  interests  were  an- 
tagonistic, the  conclusion  would  be  about  fair,  at  least 
according  to  their  best  judgment.  Appellant  had  not  the 
same  information,  neither  was  he  in  possession  of  the  same 
facts,  as  the  Taylors,  under  whose  management  and  immedi- 
ate supervision  the  tannery  plant  had  been  erected  and 
equipped  and  mana^red  in  all  its  operations  from  the  begin- 
ning. He  was  a  non-resident,  with  no  experience  in  the 
business,  and,  giving  the  business  no  personal  attention, 
could  know  nothing  about  it,  only  as  he  could  get  informa- 
tion from  the  parties.  J.  S.  Taylor  says  that  appellant 
had  this  information  and  facts  as  charged,  but  he  fails  to 
show  how  he  received  it,  or  the  circumstances  under  which 
he  must  have  had  it,  while  appellant  disclaims  all  such 
knowledge  or  information.  Attorneys  for  appellee  admit 
the  well-settled  principle  of  law  claimed  by  appellant  con- 
cerning the  good  faith  with  which  partners  should  deal 
with  each  other,  and  the  fiduciary  relation  of  a  partner  who 
has  peculiar  knowledge  of  the  workings  of  the  business  of 
the  partnership  to  the  others,  who  have  not  such  knowl- 
edge, and  who  may  not  exercise  for  his  own  benefit,  and  to 
the  prejudice  of  the  party  to  whom  he  stands  in  such  re- 
lation, any  of  the  powers  or  rights  or  any  knowledge  or  any 
advantage  of  any  description  which  he  derives  from  such 
confidential  relation ;  that  "a  false  representation  of  a  ma- 
terial fact  constituting  an  inducement  to  the  contract  on 
which  the  purchaser  had  a  right  to  rely  is  a  ground  for  a 
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rescission  of  a  contract,  although  the  party  making  the 
representation  was  ignorant  as  to  whether  it  was  true  or 
false,  if  the  purchaser  believes  it  to  be  true,  and  was  mis- 
led by  it  in  entering  into  the  contract."  But  they  contend 
that  appellee  was  discharged  from  such  fiduciary  relation, 
and  had  a  right  to,  and  did  deal  at  arm's  length  with  ap- 
pellant, and  say  that  "commencing  in  August,  1893,  with 
W.  A.  Engeman's  fixed  determination  to  get  J.  S.  Taylor 
out  of  the  business,  followed  by  his  employment  of  C.  H. 
Gookus  to  take  J.  S.  Taylor's  place  in  the  business  with- 
out the  knowledge  or  consent  of  J.  S.  Taylor,  the  corres- 
pondence between  Engeman  and  J.  E.  Taylor  about  the 
withdrawal  of  J.  S.  Taylor  from  the  firm,  his  visit  to  Massey 
&  Janney  before  the  sale,  and  his  having  T.  M.  Jackson 
at  the  tanilery  at  the  fime  of  the  sale  to  investigate  the 
books,  and  last,  but  not  least,  the  private  conversation  oe- 
tween  Engeman  and  J.  E.  Taylor  at  the  barn,  stable,  and 
in  the  tanyard,  listing  property  and  judging  values,  are 
conclusive  evidence  that  they  wanted  to  deal  with  J.  S. 
Taylor  at  arm's  length,  and  by  their  acts  forever  discharged 
him  from  any  fiduciary  obligation."  The  great  weight  of 
the  testimony  is  that  Engeman  and  J.  E.  Taylor  consulted 
with  J.  S.  Taylor  before  putting  down  values  of  articles 
listed,  and  they  usually  went  down  at  the  value  contended 
for  by  J.  R.  Taylor,  which  was  almost  always,  if  not  invar- 
iably, higher  than  the  value  contended  for  by  JT'  E.  Taylor. 
Witness  Gookus  states  that  he  was  employed  by  the  firm, 
and  not  by  Engeman, — and  Engeman  states  the 
same  thing, — and  that  he  was  not  there  in  the 
interest  of  Engeman,  and  never  reported  to  him.  The  fact 
that  Engeman  desired  to  have  J.  S.  Taylor  retired  from  the 
firm  did  not  place  them  at  arm's  length  in  making  the  sale 
and  purchase  of  the  interest  of  J.  S.  Taylor  in  the  firm, 
and  Engeman  alone  was  not  purchasing  the  interest.  If 
he  had  been  the  sole  purchaser,  he  probably  might  have  felt 
that  he  should  be  a  little  on  his  guard  against  misrepresent- 
ations on  the  part  of  the  seller,  but  under  the  circumstances 
he  evidently  felt  perfectly  secure  in  relying  upon  the  joint 
judgment  of  the  two  Taylors  in  arriving  at  a  fair  valuation 
of  the  assets  of  the  firm. 

It  is  insisted  by  appellees  that  appellant  ratified  the 
sale  after  he  knew  of  the  overvaluations  in  the  inventory. 
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and  is  estopped  from  claiming  a  rescission  of  the  contract. 
In  Davis  v.  Henry ^  4  W.  Va.  571,  where  it  was  attempted 
to  show  that  Davis,  by  a  subsequent  contract  with  Henry, 
had  ratified  the  first,  which  was  fraudulent,  the  court  quotes 
with  approval  Lord  Erskine  in  Morse  v.  Royal^  12  Ves. 
371,  who  says:  "As  to  the  doctrine  of  confirmation,  it  stands 
upon  several  authorities  that  when  a  man,  having  been  de- 
frauded, with  complete  knowledge  chooses  to  come  again 
in  contact  with  the  person  who  defrauded  him  he  abandons 
his  right  to  abrogate  the  contract,  and  enters  into  a  plain, 
distinct  transaction  of  confirmation.  But,  when  the 
original  fraud  is  clearly  established  by  circumstan- 
ces not  liable  to  doubt,  a  confirmation  of  such  a 
transaction  is  so  inconsistent  with  justice,  so  un- 
natural, so  likely  to  be  connected  with  fraud,  that 
it  ought  to  be  watched  with  the  utmost  strictness,  and 
to  stand  only  upon  the  clearest  evidence,  as  an  act  done 
with  all  the  deliberation  that  ought  to  attend  a  transaction, 
the  effect  of  which  is  to  ratify  that  which  in  justice  ought 
never  to  have  taken  place."  And  the  court  cites  Sugd.  Vend, 
pp.  287,  288,  as  affirming  the  same  doctrine. 

J.  S.  Taylor  states  that  about  April  18,  1894,  he  and 
Engeman  were  in  a  stage  coach  together,  and  Engeman 
told  him  that  the  leather  would  lose  about  twelve  thous- 
and dollars,  and  they  talked  about  how  business  was,  and 
everything,  but  Engeman  did  not  ask  him  to  make  any  of 
it  up;  that  he  told  Engeman  that  he  was  very  sorry  that 
it  would  not  bring  the  amount  that  he  and  J.  E.  Taylor 
had  listed  it  at.  This  conversation  Engeman  denies,  and 
says,  "If  J.  S.  Taylor  had  remarked  that  he  was  sorry  the 
leather  had  not  brought  the  amount  that  J.  E.  Taylor  and 
I  had  listed  it  at,  it  certainlv  would  have  made  a  very 
strong  impression  on  my  mind,"  and  says  he  did  not  know  at 
that  time  of  any  overvaluation.  W.  C.  Smith  says  he  was 
in  the  stage  with  them,  and  heard  Engeman,  in  the  course 
of  conversation  with  witness  or  some  one  else  in  the  stage, 
refer  to  overvaluations.  Does  not  remember  the  amount, 
but  it  was  several  thousand  dollars.  Whatever  fears  Enge- 
man may  have  had  about  the  leather  falling  short,  they 
were  allayed  by  his  partner,  J.  E.  Taylor,  who  wrote  him 
February  12,  1894,  that:  "You  will  find  that  we  are  not 
hurt  by  the  inventory  of  the  stock.    What  backs  are  com- 
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ing  out  will  average  fifteen  cents  a  pound."  "You  can  Bay 
to  them  with  safety  that  the  stock  that  ha  to  follow  is  bet- 
ter in  every  way  than  this  lot."  And  on  the  31st  of  May, 
1894,  he  wrote  Engeman:  "We  have  all  the  old  stock  out 
and  in  the  dry  loft.  I  think  it  will  run  over  the  old  invento- 
ry some."  In  April,  1894,  Engeman  got  J.  S.  Taylor  to 
extend  the  first  large  deferred  payment  on  the  sale  from 
one  year  to  two  years,  and  on  the  Ist  day  of  May  wrote 
J.  E.  Taylor  to  "please  explain  to  Summer  (J.  S.)  why  I 
can't  fiend  him  any  money,"  which  acts  and  letters  are 
claimed  to  be  ratifications  of  the  sale;  but  the  assurances 
of  his  partner  that  they  were  not  hurt  by  the  inventory, 
and  that  the  stock  that  was  to  follow  was  better  in  every 
way  than  that  shipped,  tended  to  allay  his  fears,  and  cause 
him  to  delay  investigation,  even  if  he  suspected  fraud,  but 
there  4s  no  evidence  that  he  did  suspect  it.  It  appears  all 
through  the  transaction  that  he  had  the  utmost  confidence 
in  J.  E.  Taylor  up  to  the  time  that  they  entered  upon  this 
settlement,  the  1st  of  July,  1894,  when  he  was  arranging 
to  buy  out  the  interest  of  J.  E.  Taylor.  Then  is  when  it 
first  occurred  to  his  mind  that  the  Taylors  had  been  acting 
in  concert  to  overreach  him  in  the  deal  with  J.  S.  Taylor, 
and  that  J.  E.  Taylor  was  continuing  the  same  course  of 
conduct  in  selling  to  him  his  own  interest.  It  appears  very 
clearly  that  there  was  a  studied  efifort  upon  the  part  of  J. 
E.  Taylor  to  keep  back  the  principal  part  of  the  stock  that 
was  in  the  vats  at  the  time  of  the  sale,  which  was  greatly 
damaged,  and  kept  it  several  months  oflf  the  market,  when 
the  financial  interest  of  the  firm  was  suflfering  for  the  pro- 
ceeds of  the  stock  which  J.  E.  Taylor  himself  said  was  al- 
ready tanned  and  lying  there,  to  be  finished  and  placed  up- 
on the  market;  and  J.  P.  Hopple  testifies  that:  "In  July, 
1894,  J.  E.  Taylor  came  to  the  tannery,  and  said  everything 
had  depreciated  since  Summer  sold  out.  Leather  that  was 
worth  sixty  thousand  dollars  when  Summer  sold  out  had 
depreciated  twelve  thousand  dollars.  I  said  I  did  not  be- 
lieve it.  *If  that  is  so,  you  have  lost  all  you  put  in.'  He 
said:  ^No,  no;  Summer  and  I  will  come  out  all  right.' "  I 
am  unable  to  find  that  J.  E.  Taylor  denies  that  statement, 
although  he  was  on  the  witness  stand  twice  after  Hopple's 
testimony.  In  Wilson  v.  Carpenter's  AdmV^  91  Va.  183, 
(21  S.  E.  243),  it  is  held :    "Where  the  original  contract  is 
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tainted  with  fraud,  its  subsequent  confirmation  must  be 
a  solemn  and  deliberate  act.  If  a  waiver  is  relied  on,  it 
must  appear  that  such  waiver  was  distinctly  made, 
with  full  knowledge  of  the  rights  intended  to  be 
waived,  and  the  facts  and  the  rights  are  known  and  intend? 
ed  to  be  waived  must  plainly  appear/'  And  in  the  same 
place  it  is  held  that:  "When  the  seller  has  made  a  false 
representation,  which  from  its  nature  might  induce  the 
buyer  to  enter  into  the  contract  on  the  faith  of  it,  it  will 
be  inferred  that  the  buyer  was  thereby  induced  to  contract; 
and,  to  remove  this  inference,  the  seller  must  prove  either 
that  the  buyer  had  knowledge  of  the  facts  which  showed 
the  representations  to  be  true,  or  that  he  expressly  stated  in 
terms,  or  showed  by  his  conduct,  that  he  did  not  rely  upon 
the  representation,  but  acted  upon  his  own  judgment.  Nor 
is  the  buyer  deprived  of  his  right  to  relief  because  he  had 
the  means  of  discovering  that  the  representation  was  false.'' 
See,  also,  Iron  Co.  v.  Sherman^  20  Md.  117;  Montague's 
Adm'rw.  Massey^  76  Va.  307;  Linkartw,  Foreinan'^s  AdmW^ 
77  Va.  540.  "The  injured  party  must  assert  his  remedial 
rights  with  diligence,  and  without  delay,  upon  becoming 
aware  of  the  fraud.  After  he  has  obtained  knowledge  of 
the  fraud,  or  has  been  informed  of  facts  and  circumstances 
from  which  such  knowledge  would  be  imputed  to  him,  a 
delay  in  instituting  judicial  proceedings  for  relief,  although 
for  a  less  period  than  that  prescribed  by  the  statute  of  lim- 
itations, may  be,  and  gc^nerally  will  be,  regarded  as  an  ac- 
quiescence; and  this  may  be,  and  generally  will  be,  a  bar 
to  any  equitable  remedy.  To  this  rule  there  is  one  limita- 
tion. It  applies  only  when  the  fraud  is  known,  or  ought 
to  have  been  known.  No  lapse  of  time,  no  delay  in  bring- 
ing a  suit,  however  long,  will  defeat  the  remedy,  provided 
the  injured  party  was  during  all  this  interval  ignorant  of 
the  fraud.  The  duty  to  commence  proceedings  can  arise 
only  upon  his  discovery  of  the  fraud,  and  the  possible  ef- 
fect of  his  laches  will  begin  to  operate  only  from  that  time." 
2  Pom.  Eq.  Jur.  section  917.  "Any  contract,  the  making  of 
which  is  induced  by  fraud  of  either  party,  practiced  upon 
the  other  at  the  time  the  contract  is  made,  or  while  nego- 
tiations in  regard  to  it  are  being  carried  on,  is  voidlable, 
and  may  be  rescinded  at  the  election  of  the  party  defraud- 
ed.   This  is  the  most  frequent  ground  for  rescission,  and 
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may  eoiusist  either  of  false  representations  or  fraudulent 
concealment  in  respect  to  the  subject-matter  of  the  con- 
tract." 21  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  27,  and  cases 
therein  cited.  In  Wilson  v.  Carpenter's  AdmW  supra:  "The 
court  does  not  inquire  with  any  care  into  the  extent  of  the 
prejudice.  It  is  sufficient  if  the  party  misled  has  been 
slightly  prejudiced, — if  the  amount  is  at  all  appreciable." 
2  Pom.  Eq.  Jur.  section  890.  In  Reynell  v.  Sprye,  8  Hare, 
222,  it  is  held  that,  where  the  plaintiff  has  been  induced 
to  make  a  conveyance  of  property  by  a  false  misrepresent- 
ation, it  was  not  an  objection  to  setting  aside  the  convey- 
ance that  the  plaintiff  had,  throughout,  the  means,  equally 
with  the  defendant,  of  knowing  what  his  rights  were,  and 
of  obtaining  competent  advice  respecting  them. 

Appellees  claim  that  there  should  be  no  rescissidn, 
because  the  status  quo  cannot  be  restored.  In  Brown  v. 
Norman^  65  Miss.  369,  4  South.  293,  Norman,  in  October, 
1885,  induced  by  false  and  fraudulent  misrepresentations 
of  Brown  and  Mangum,  two  members  of  the  firm,  to  buy 
Brown's  interest  in  the  partnership,  w^hich  was  insolvent, 
giving  in  exchange  therefor  his  farm  and  the  personal  prop- 
erty thereon,  made  a  deed  conveying  the  property,  and  paid 
the  residue  in  cash,  and  assumed  in  addition  thereto  liabil- 
ity for  the  existing  debts  of  the  firm.  In  March,  1886,  Man- 
g,um,  at  the  instance  of  the  creditors  of  the  old  firm,  filed 
his  bill  for  the  dissolution  of  the  firm  and  administration 
of  the  assets,  on  the  ground  of  the  insolvency  of  said  old 
firm.  On  his  petition  a  receiver  was  appointed.  In  Au- 
gust, more  than  five  months  after  the  appointment  of  the 
receiver,  Norman  filed  his  bill  to  rescind  the  sale  and  recov- 
er back  his  land.  Relief  was  granted  him,  and  Brown  ap- 
pealed. In  rendering  the  opinion  affirming  the  decree,  the 
court  says:  "It  will  be  noticed  that  the  objections  to  the 
relief  asked  resolve  themselves  into  two  classes:  (1)  That 
there  can  be  no  recission  because  the  status  quo  cannot  be 
restored;  and  (2)  that  the  conduct  of  the  complainant  after 
he  knew  or  should  have  known  of  the  fraud  is,  in  law,  a 
ratification  of  the  contract.  In  decisions  in  actions  at  Jaw 
arising  from  attempted  rescissions  of  contracts  for  the  sale 
or  exchange  of  personal  property,  the  language  of  the  court 
is  almost  uniform  in  declaring  that  the  defrauded  party, 
in  order  to  maintain  his  suit,  must  have  restored  or  ten- 
dered in  restoration  whatever  was  received  by  him  under 
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the  contract,  because  of  the  principle  that  the  contract 
mnst  be  rescinded  in  toto,  if  at  all;  the  plaintiff  not  being 
permitted  to  retain  a  benefit  under  an  indivisible  contract, 
which  he  repudiates.  But  even  in  actions  at  law  there  are 
exceptions  to  the  rule.  If  the  thing  received  by  the  de- 
frauded party  be  of  no  value  {Fitz  v.  Bynuniy  55  Cal.  459), 
or  if  by  reason  of  the  act  of  the  fraudulent  party  a  return 
be  rendered  impossible  (Masson  v.  Bovet^  1  Denio,  69,  43 
Am.  Dec.  651,  and  note%\  Hammond  v.  Pennock,  61  N.  Y. 
155),  a  return  or  tender  is  unnecessary.  So,  also,  where 
by  natural  causes  or  reasonable  use  the  value  of-  the  prop- 
erty is  diminished,  and  perhaps  where  it  is  necessarily 
destroyed  in  discovering  the  fraud,  the  fraudulent  party 
must  receive  it  in  its  depreciated  condition.  Baker  v.  Lever^, 
67  N.  Y.  304;  Galling  v.  Newell,  9  Ind.  574.  And  if  the 
bona  fide,  buyer  has  expended  work,  money,  or  material 
in  the  improvement  of  the  property  before  discovering 
the  fraud,  he  may  restore  the  property,  and  recover  for  the 
work  and  labor,  money  or  material,  put  upon  it.  Farris 
V.  Ware,  60  Me.  482.  In  the  two  latter  classes  of  cases  there 
is  a  restitution  of  the  thing  itself  to  the  fraudulent  seller, 
but  the  status  quo  is  not  restored;  for  in  one  case  he  re- 
ceives the  property  back  less  valuable  than  it  was,  and  in 
the  other  he  takes  it  improved  in  value,  but  possibly  im- 
proved in  a  manner  or  to  an  extent  he  could  not  have  de- 
sired, but  he  is  nevertheless  chargeable  with  the  value  of 
improvement." 

But  in  equity  the  complainant  does  not  necessarily 
rescind  and  sue;  he  may  sue  for  rescission.  He  is  required 
to  restore  the  consideration,  not,  however,  as  a  condition 
of  acquiring  the  right  to  sue,  but  because  of  the  equitable 
maxim  that  he  who  seeks  equity  must  do  equity.  Mr.  Pom- 
eroy  thus  states  the  rule:  "In  administering  these  reme- 
dies, pecuniary  as  well  as  equitable,  the  fundamental  the- 
ory upon  which  equity  acts  is  that  of  restoration, — of  re- 
storing the  defrauded  party  primarily,  and  the  fraudulent 
party  as  a  necessary  incident,  to  the  positions  they  occu- 
pied before  the  fraud  was  committed.  Assuming  that  the 
transaction  ought  not  to  have  taken  place,  the  court  pro- 
ceeds as  though  it  had  not  taken  place,  and  returns  the 
parties  to  that  situation.  Even  in  such  cases  the  court  ap- 
plies the  Maxim,  ^He  who  seeks  equity  must  do  equity,' 
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and  will  thus  secure  to  the  wrong-doer,  in  awarding  its 
relief,  whatever  is  justly  and  equitably  due."  2  Pom.  Eq. 
Jur.  section  910.  InNebletl  v.  MacFarland,  92  U.  S.  101,  it  is 
said:  **The  court  proceeds  on  the  principle  that,  as  the 
transaction  ought  never  to  have  taken  place,  the  parties 
are  to  be  placed,  as  far  as  possible,  in  the  situation  in 
which  they  would  have  stood  if  there  had  never  been  any 
such  transaction."  Other  writers  upon  equity  jurispru- 
dence deduced  the  right  of  the  defendant  to  have  restora- 
tion of  his  property  from  the  maxim  of  equity  that  imposes 
doing  equity  upon  the  complainant  as  a  condition  upon 
which  he  secures  relief.  Adams,  Eq.  191;  Story,  Eq.  Jur. 
section  693. 

Let  us  now  refer  to  cases  in  which  the  specific  question 
has  been  raised,  and  passed  on  by  courts  of  equity.  In  Bar- 
ker V.  Walters^  8  Beav.  92,  and  Jarvis  v.  Berridge^  8  Ch. 
App.  351,  demurrers  had  been  interposed  to  bills  seeking 
rescission,  on  the  ground  that  no  offer  was  made  to  restore 
the  status  quo.  It  was  held  that  it  was  unnecessary  to  do 
so,  since  the  court  on  final  hearing  could  require  the  com- 
plainant to  do  equity.  In  the  latter  case  Lord  Shelburne 
said:  "Upon  principle  there  appears  to  be  no  good  rea- 
son why  a  plaintiff  in  equity,  suing  upon  equitable  grounds, 
should  be  required  on  the  face  of  his  bill  to  submit  to  those 
lerms  which  the  court,  after  hearing,  may  think  it  right  to 
impose  as  the  price  of  any  relief  to  which  he  may  be  en- 
titled." In  My  rick  v.  Jacks,  33  Ark.  425,  the  court  said: 
"It  is  no  objection  that  complainant  cannot  put  Jacks  en- 
tirely in  statu  quo  on  rescission.  The  change  in  condition 
of  the  property  was  brought  about  by  persuasion  to  ac- 
complish a  transaction  in  which  Jacks  w^as  a  party,  and 
before  the  fraud  w-as  discovered,  and  by  the  action  of  com- 
plainant in  a  matter  she  did  not  understand.  When  courts 
cannot  place  parties  wholly  in  statu  quo,  they  are  not  there- 
by precluded  from  granting  relief  against  fraud.  They  may 
proceed  to  do  so  as  nearly  as  possible,  and  make  compen- 
sation." See,  also,  Gailingv,  Newell,  9  Ind.  574;  Crosland, 
V.  Hall,  33  N.  J.  Eq.  111.  Upon  principle  and  authority,  we 
think  it  immaterial  that  the  status  quo  cannot  be  literally 
restored. 

Nor  do  we  think  the  record  discloses  ratification  by  in- 
action. The  complainant  owed. the  defendant  no  duty  to 
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investigate  the  condition  of  the  firm.  He  had  the  right  to 
rely  upon  the  truth  of  the  representations  made  by  the  de- 
fendant, and  all  that  was  required  was  that  he  should  act 
when  he  discovered  the  fraud  of  which  he  was  the  victim. 
In  Rawlins  v.  Wickham,  3  De  Gex  &  J.  304,  the  complain- 
ant had  been  inveigled  into  an  insolvent  co-partnership  by 
false  representations  of  its  condition,  and  acted  as  a  part- 
ner for  five  years,  and  then,  having  discovered  the  fraud, 
exhibited  his  bill  for  a  rescission  and  for  an  account;  and 
his  right  to  rescind  was  upheld.  See,  also,  SwiMs  Admr^s 
V.  Smithy  30  Vt.  139,  which  was  an  action  at  law  success- 
fully defended  by  the  party  defrauded,  founded  on  facts 
strikingly  similar  to  those  involved  here.  It  is  held  both  at 
law  and  in  equity  that  delay  alone  before  the  discovery  of 
the  fraud  will  not  bar  the  right  to  rescind.  Note  to  Bryant 
V.  Isburgh,  74  Am.  Dec.  655,  '13  Gray,  607.  In  Pence  v. 
Langdon,  99  U.  S.  578,  it  is  said :  "Acquiescence  and  waiver 
are  always  questions  of  fact.  There  can  be  neither  with- 
out knowledge.  The  terms  impart  this  foundation  for 
such  action.  One  cannot  waive  or  acquiesce  in  a  wrong 
while  ignorant  that  it  has  been  committed.  Current  sus- 
picion and  rumor  are  not  enough.  There  must  be  knowl- 
edge of  the  facts  which  will  enable  the  party  to  take  effect- 
ual action.  Nothing  short  of  this  will  do.  But  he  may  not 
willfully  shut  his  eyes  to  what  he  might  readily  and  ought 
to  have  known.  ♦  ♦  ♦  The  burden  of  proving  knowl- 
edge of  the  fraud  and  the  time  of  its  discovery  rests  upon 
the  defendant."  See,  9\&Oy  Bakers.  Lever,  67  N.  Y.  304; 
Brown  v.  Post,  1  Hun,  303;  Baker  v.  Spencer,  47  N.  Y.  562; 
2  Pom.  Eq.  Jur.  section  917,  note  2;  Thurston  v.  Blanchard, 
33  Am.  Dec.  705,  note. 

The  principles  of  the  cross  assignments  of  error  have 
been  considered  in  the  treatment  of  the  question  arising  in 
the  case,  and,  if  my  view  of  the  evidence  and  circumstances 
of  the  case  is  correct,  the  said  assignments  are  not  sustain- 
ed. The  circuit  court  did  not  pass  upon  the  evidence  touch- 
ing the  valuation  of  the  buildings  and  bark,  and  does  not 
intimate  how  the  court  regarded  the  evidence  relating  to 
the  items  of  leather  and  liquors  as  to  which  it  ascertained 
there  were  overvaluations,  but  that  there  were  overvalua- 
tions in  those  items,  especially  that  of  the  leather,  to  an 
unconscionable  extent,  and  concealment  of  the  true  condi- 
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tion  of  the  leather  and  hides  in  the  vats  at  the  time  of  the 
sale,  for  fraudulent  purposes,  there  can  be  no  doubt;  and 
I  fail  to  see  in  what  aspect  of  the  case  the  court  could  hold 
that  the  overvaluations  were  the  result  of  mutual  mistake 
of  the  parties,  w^hich  is  the  only  ground  upon  which  the 
court  could  properly  restrict  plaintiff's  relief  to  abatement 
for  overvaluations.  The  court  erred  in  not  setting  aside 
the  sale.  The  decijsion  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had  therein  accord- 
ing to  the  principles  of  equity. 

Reversed. 


%  ^g  CHARLESTON. 

Davis  et  ah  v.  Brown. 
Submitted  September  9, 1899— Decided  November  11, 1899. 

1.  County  Seat — Relocation^ Elections. 
In  a  vote,  at  a  general  election  for  public  officers,  upon  the  re- 
location of  a  county  seat,  under  chapter  31,  Acts  1895,  requiring- 
for  relocation*  *three- fifths  of  all  the  votescast  at  said  election  upon 
the  question,"  such  relocation  is  carried  if  it  receive  only  three- 
fifths  of  all  the  votes  cast  on  that  one  question,  though  they  are 
less  than  three- fifths  of  the  votes  cast  on  some  other  question,  or 
for  candidates  for  office,     (p.    718). 

2.  Pleading — Defenses  not  Raised  Below. 
Where  an  action  or  proceeding  calls  for  pleadings  in  bar,  all 

defenses  must  be  presented  before  trial  on  the  issues  made  up; 
and  in  informal  proceedings  without  pleadings  all  defenses  must 
be  presented  during  the  trial  before  judgment,  and  a  party  ca'nnot 
reserve  right  to  present  others  so  as,  in  an  appellate  court,  to  have 
right  upon  reversal  to  demand  that  the  case  be  remanded  to  the 
lower  court  to  let  in  defenses  not  presented  during  the  trial  or 
hearing,     (p.   724). 

Error  to  Circuit  Court,  Randolph  County. 
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Certiorari  by  John  T.  Davis  and  others  against  the 
County  Court  of  Randolph  County,  T.  P.  R.  Brown,  and 
others.  From  a  judgment  of  the  circuit  court,  Brown 
brings  error. 

Affirmed. 

Flick,  Westenhaver  &  Noll,  Strader  &  Strader,  and 
E.  A.  Cunningham,  for  plaintiff  in  error. 

C.  Wood  Dailey,  for  defendants  in  error. 

Brannon,  Judge: 

This  case  involves  the  change  of  the  county  seat  of 
Randolph  County.  It  was  once  before  this  Court  upon  the 
question  whether  the  returns  of  an  election  upon  the  ques- 
tion of  the  removal  of  the  county  seat  from  Beverly  to  El- 
kins  should  be  canvassed  by  the  board  of  canvassers  or  the 
county  court.  45  W.  Va.  827,  (82  8.  E.  165),  This  Court 
decided  that  the  county  court  should  canvass  the  returns, 
and  hear  evidence  of  fraud  and  illegality  in  the  election,  and 
declare  the  result.  When  the  county  court  proceeded  to  do 
this,  it  was  found  that  at  the  general  election  held  for  pub- 
lic officers,  as  well  as  upon  the  question  of  relocation  of  the 
county  seat,  there  were  cast  in  favor  of  relocation  at  El- 
kins  two  thousand,  one  hundred  and  forty-five  votes  and 
one  thousand,  three  hundred  and  twenty  votes  against  it, 
and  that  three  hundred  and  twelve  ballots  were  cast  which 
were  not  marked,  or  so  marked  as  not  to  indicate  the  vot- 
ers' choice;  and  the  county  court  held  that  those  three  hun- 
dred and  twelve,  though  not  countable  for  or  against  eith- 
er place  competing  for  the  county  seat,  must  yet  be  counted 
as  votes  in  ascertaining  the  aggregate  vote,  and  that,  aa 
by  their  inclusion  in  that  aggregate,  Elkins  had  not  re- 
ceived three-fifths,  no  removal  of  the  county  seat  had  been 
effected  by  the  election.  Then  John  T.  Davis,  W.  T.  Wil- 
son, and  C.  H.  Scott  obtained  from  the  circuit  court  of 
Eandolph  a  writ  of  certiorari  to  review  such  decision  of  the 
county  court,  and  the  circuit  court,  being  of  opinion  that 
said  three  hundred  and  twelve  ballots  could  not  be  consid- 
ered in  making  up  the  aggregate  vote,  reversed  the  action 
of  the  county  court.  The  representative  of  Beverly,  T.  P. 
R.  Brown,  then  moved  the  circuit  court  to  send  the  case- 
back  to  the  county  court  to  hear  evidence  of  fraud  and  il- 
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legality  in  the  election,  or  retain  the  case  in  that  court  and 
hear  such  evidence;  but  the  court  refused  to  do  so,  and  de- 
clared that  a  sufficient  number  of  votes  had  been  cast  in 
favor  of  Elkins  to  relocate  the  county  seat  there,  and  de- 
clared that  Elkins  should  be  the  county  seat  thereafter. 
From  this  judgment  of  the  circuit  court  Brown  has  obtain- 
ed the  writ  of  error  now  in  hand. 

Must  the  three  hundred  and  twelve  votes,  though  not 
countable  for  either  Beverly  or  Elkins,  be  counted  in  fixing 
the  aggregate?    There  are  very  many  decisions  bearing  on 
this  question,  and  they  conflict.    That  great  and  late  work, 
the  American  &  English  Encyclopedia  of  Law  (2d  Ed.,  vol. 
10,  p.  754),  thus  states  the  law:    "When  the  law  requires, 
for  the  election  of  an  officer  or  the  carrying  of  a  measure, 
a  vote  of  a  majority,  or  a  specified  proportion  of  the  legal 
or  qualified  voters,  it  is  generally  considered  sufficient  if 
the  required  proportion  of  the  votes  actually  cast  is  in  fa- 
vor of  the  icanldidate  or  measure,  and  there  is  no  necessity 
for  any  inquiry  as  to  the  actual  number  of  voters  in  the 
district;  for  it  is  presumed  that  all  legal  electors  voted,  or, 
if  they  did  not,  that  they  acquiesced  in  the  action  of  those 
who  did.    It  would  seem  that  an  application  of  the  s^nie 
principle  would  lead  to  the  conclusion  that,  where  a  meas- 
ure is  submitted  to  the  voters  at  a  general  election,  or  lat 
the  same  time  as  other  measures,  it  should  be  considered 
carried  if  a  ^majority,  or  the  required  proportion,  of  the 
votes  actually  cast  for  or  against  such  measure  are  in  the 
affirmative;  and  there  are  cases  supporting  this  view.    But 
the  great  weight  of  authority  is  otherwise,  and  supports 
the  view  that,  in  order  to  pass  a  measure,  it  must  have  the 
actual  affirmative  vote  of  a  majority,  or  the  required  pro- 
portion, of  those  who  participate  in  the  election."    I  think 
this  statement  correct,  properly  applied  to  the  facts  which 
it  presupposes  to  exist.    Where  voters  do  not  come  to  the 
polls  at  all,  they  need  not  be  inquired  after;  they  do  not 
exist,  no  matter  how  many  there  may  be.    This  is  so  though 
the  law  require  the  assent  of  a  majority  of  the  voters  of  a 
county  or  district  to  elect  an  officer  or  approve  a  measure. 
*'All  qualified  voters  who  absent  themselves  from  an  elec- 
tion duly  called  are  presumed  to  assent  to  the  expressed 
will  of  the  majority  of  those  voting,  unless  the  law  provid- 
ing for  the  election  otherwise  declares.  Any  other  rule 
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would  be.  productive  of  the  greatest  inconvenience,  and 
ought  not  to  be  adopted,  unless  the  legislative  will  to  that 
effect  be  clearly  expressed."  So  says  the  opinion  in  Cass 
Co.  V.  Johnson,  95  U.  S.  369,  24  L.  Ed.  416.  Likewise,  Car- 
roll Co.  V.  Smith,  111  U.  S.  556,  4  Sup.  Ct.  539,  28  L.  Ed. 
517;  McCrary,  Elect,  section  208;  Louisville  &  N.  R.  Co.  v. 
Davidson  County  Court,  62  Am.  Dec.  424,  and  note  456. 
This  is  settled  by  many  authorities.  But  that  is  not  the  ex- 
act question  in  this  case.  In  this  case  three  hundred  and 
twelve  voters  actually  came  to  the  polls  and  participated 
in  the  election  by  voting  for  congressman  and  other  offic- 
ers, but  did  not  vote  upon  the  county  seat  question,  and 
thus  we  know  by  the  record  of  the  election,  without  extrin- 
sic evidence,  that  these  voters  exist.  The  ballots  had  on 
them,  as  required  by  chapter  31,  Acts  1895,  the  words  "For 
Relocation  of  County  Seat  at  Elkins,"  and  "Against  Relo- 
cation of  County  Seat,"  and  these  voters  either  did  not 
erase  one  and  retain  the  other  expression,  or  so  marked- 
their  ballots  touching  this  question  as  not  with  legal  cer- 
tainty to  express  a  choice.  The  record  does  not  show  what 
number  were  defective  for  this  cause,  what  number  for 
that.  Now,  if  our  statute  had  said  that  a  relocation  should 
demand  three-fifths  of  the  "voters"  or  "qualified  voters  of 
the  county,"  or  "of  the  votes  cast,"  or  even  "of  the  votes 
cast  for  the-  purpose,"  perhaps  the  weight  of  authority 
would  say  that  those  three  hundred  and  twelve  votes  must 
be  included  in  making  up  the  aggregate  dividend  to  be  frac- 
tioned  to  get  the  three-fifths,  though,  as  the  above  quota- 
tion from  the  Encyclopedia  says,  the  fact  that  absent  vot- 
ers are  not  counted  would  seem  to  lead  to  the  conclusion 
that  those  present,  but  not  voting  on  this  question,  should 
not  be  counted.  Most  respectable  authorities  hold  that,  in 
the  case  supposed,  they  should  be  counted:  People  v.  Town 
of  Berkeley,  (Cal.)  36  Pac.  591,  23  L.  R.  A.  838  (where  the 
constitution  required  '*a  majority  of  electors  voting  at  a  gen- 
eral election") ;  Belknap  v.  City  of  Louisville,  (Ky.)  36  S. 
W.  1118,  34  L.  R.  A.  256  (constitution  requiring  "two-thirds 
of  the  voters  thereof  [city]  voting  at  an  election  to  be  held 
for  that  purpose") ;  .S'/a/^  v.  Foraker,  (Ohio)  23  N.  E.  491, 
6  L.  R.  A.  422  ("majority  of  electors  voting  at  such  election" 
on  a  constitutional  amendment);  People  v.  Wiant,  48  111. 
263  ("majority  of  voters  of  a  county"  to  remove  a  county 
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seat) ;  State  v.  Swift^  69  Ind.  505,  (''majority  of  electors  of 
the  state");  State  v.  Winklemeier,  35  Mo.  103  (''majority  of 
legal  voters  of  respective  cities"  to  sell  liquor  on  Sunday); 
Everett  v.  Smithy  22  Minn.  53  ("majority  of  electors  of  coun- 
ty" on  a  question).  Equally  respectable  cases  bold  tbat 
they  should  not  be  counted:  Walker  v.  Oswald^  68  Md. 
146,  11  Atl.  711  (under  statute  requiring  "a  majority  of 
the  voters  of  said  county"  as  to  license);  People  v.  Clutey 
50  N.  Y.  451  (Judge  Folger  saying:  "Those  of  them  who  are 
absent  from  the  polls  in  theory  and  practical  results  are 
assumed  to  assent  to  the  action  of  those  who  go  to  the  polls^ 
and  those  who  go  to  the  polls  and  do  not  vote  for  any  can- 
didate are  bound  by  the  result  of  the  action  of  those  who 
do") ;  Oldknow  v.  Wainwright^  2  Burrows,  1017  where  the 
whole  of  the  council  were  25,  and  21  present,  only  9  voted 
for  the  candidate,  and  the  balance  protested  against  an 
election  then.  Lord  Mansfield  said,  "Whenever  electors  are 
present  and  don't  vote,  they  virtually  acquiesce  in  the 
election  made  by  those  who  do") ;  Rushville  Gas  Co.  v. 
City  of  Rushville,  (Ind.  Sup.)  23  N.  E.  72,  6  L.  R.  A.  315 
(where  half  the  members  of  town  council  refused  to  vote, 
all  present,  and  a  majority  of  a  quorum  vote  for  a  measure) ; 
Booker y,  Toung,  12  Grat.  303  (same);  Board  v.  Winkley^ 
29  Kan.  36  (act  requiring  "majority  of  the  votes";  held 
that  majority  of  those  cast  on  the  bounty  question  was  suf- 
ficient, though  not  a  majority  of  votes  for  district  oflScers); 
State  V.  Langlie,  (N.  D.)  67  N.  W.  958,  32  L.  R.  A.  723  (act 
required  for  removal  of  county  seat  "two-thirds  of  all  poll- 
ed for  any  purpose,  but  two-thirds  of  those  cast  on  the  par- 
ticular question,  to  approve  the  removal).  These  cases  are 
given  for  reference.  They  show  that,  where  the  law  re- 
(]nires  a  majority  or  given  portion  of  votes  cast,  there  is 
conflict  whether  this  means  a  majority  of  those  voting  on 
the  particular  question,  or  of  all  those — the  highest  num- 
ber— upon  any  other  question,  or  between  candidates  for 
office.  One  theory  is  that,  when  a  majority  of  qualified  vot- 
ers is  required,  and  we  know  from  the  election  record  that 
a  certain  number  of  voters  were  present,  participating  in 
the  election/ we  should  require  a  majority  of  all  to  adopt 
the  measure.  The  other  theory  is  that  those  present,  but 
not  voting  on  the  question,  are  dumb  upon  it,  without  ac- 
tive preference,  without  choice,  assenting  to  what  those 
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who  do  speak  shall  do,  like  those  who  do  not  at  all  ap- 
proach the  polls;  eren  more  so,  because  present  and  si- 
lent. 

We  do  not,  because  we  need  not,  decide  which  of 
these  theories  is  right.  We  decide  this  case  on  the  partic- 
ular language  of  our  statute,  which  says  that,  "if  three- 
fifths  of  all  votes  cast  at  said  election  upon  the  question 
be  in  favor  of  the  relocation,"  such  relocation  shall  take 
place.  Now,  we  are  asked  to  strike  out  the  words,  "upon 
the  question."  This  would  violate  the  legislative  design. 
It  has  isolated  and  specialized  this  particular  election  from 
the  election  for  other  purposes;  made  it,  in  effect,  a  special 
election  for  that  alone.  It  has  made  it  just  the  same  as 
one  between  two  candidates  for  office.  Beverly  and  Elkins 
were  simply  two  candidates  for  the  choice  of  those  who 
chose  to  vote  between  them.  The  Encyclopedia,  above 
quoted,  while  supporting  the  view  that  those  not  voting 
count  in  the  aggregate,  admits  in  its  note  under  the  head 
of  "Decisions  Under  Special  Provisions  Modifying  the  Rule" 
that  such  a  special  provision  as  ours  modifies  the  rule.  In 
the  strongest  case  cited  for  Beverly — the  Kentucky  case  of 
Belknap  \,  City  of  Louisvithy  supra — it  is  admitted  that 
such  a  special  provision  changes  the  rule,  and  that  under 
it  a  majority  of  votes  cast  for  and  against  will  be  enough 
to  carry  a  proposition.  The  case  of  State  v.  Foraker^  46 
Ohio  St.  677,  (6  L.  R.  A.  422),  is  very  strong  for  this  position, 
because,  while  holding  that,  where  the  requirement  for 
adoption  of  a  proposition  is  "a  majority  of  electors  voting 
at  such  election,"  it  requires  a  majority  of  all  voting  for  any 
oflScers,  ^oX.,  under  another  clause,  saying  that  a  constitu- 
tional amendment  must  be  submitted  "to  the  electors  of 
the  state,  and  adopted  by  a  majority  of  those  voting  there- 
on," the  court  admits  the  rule  would  be  different,  saying 
that  the  latter  is  "explicit  and  clear,"  to  convey  a  different 
meaning  from  that  of  the  former.  While  in  State  v.  Ander- 
son, 26  Neb.  517,  (42  N.  W.  421),  it  is  decided  that,  where 
the  statute  required  for  the  sale  of  public  grounds  "two- 
thirds  of  the  votes  cast,"  there  must  be  two-thirds  of  all 
the  voters  participating  for  apy  purpose  in  the  election, 
yet  in  State  v.  Cornel/,  (Seh.)  74  N.  W.  50,  (39  L.  R.  A.  513), 
it  is  held  that  a  vote  of  two-thirds  of  votes  cast  on  the  ques- 
tion of  a  bond  issue  was  sufficient,  though  not  two-thirds 
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of  the  voters  taking  part  in  other  matters  in  the  election, 
as  the  statute  required  two-thirds  "of  the  votes  cast  on 
such  proposition."  In  Armour  Bros.  Banking  Co^  v.  Board 
of  ComWs  of  Finney  Co.  (C.  C.)  41  Fed.  321,  a  Kansas  stat- 
ute touching  purchase  of  a  farm  for  the  poor  authorized  a 
lax  for  the  purpose  if  the  question  should  be  submitted  at 
a  general  election  "and  a  majority  of  all  the  votes  cast,  at 
a  poll  open  for  that  purpose,  shall  be  in  favor  of  such  as- 
sessment." The  United  States  circuit  court  held  that  a 
majority  of  the  votes  cast  on  the  question  carried  the  tax, 
and  it  did  not  require  a  majority  of  all  voters  voting  on 
other  matters.  The  constitution  prohibited  county  indebt- 
edness '^without  the  assent  of  two  thirds  of  the  qualified 
voters  voting  at  an  election  to  be  held  for  that  purpose," 
and  it  was  held  that  it  only  required  two-  thirds  of  such 
electors  as  vote  on  the  proposition  of  incurring  the  indebt- 
edness and  not  two-thirds  of  all  who  vote  at  the  election, 
though  a  general  election.  Howland  v.  Boards  109  Cal. 
152,  (41  Pac.  864).  In  Gillespie  v.  Palmer,  20  Wis.  544,  the 
constitution  provided  at  a  general  election  "by  a  majority 
of  all  votes  cast  at  such  election,"  and  the  court  held  in 
elaborate  opinions  that  the  proposed  addition  to  suffrage 
was  carried  by  **a  majority  of  votes  cast  upon  that  subject," 
though  not  a  majority  voting  for  candidates.  The  case 
emphasizes  the  position  taken  in  this  opinion — the  pivot 
of  this  case — that,  where  the  law  only  requires  a  "majority 
of  those  voting  thereon,"  or  "on  the  question,"  or  the  like, 
Totes  as  to  candidates  are  utterly  irrelevant.  This  case  is 
approved  in  Sanford  v.  Prentice,  28  Wis.  358,  though  that 
case  involved  absent  voters,  not  those  voting  on  other  sub- 
jects; but  the  general  ground  is  held  that  those  who  do  not 
speak  on  a  proposition  are  nonexistent  as  to  it.  The  prop- 
osition that  a  voter  who  comes  to  the  polls,  but  does  not 
vote  on  a  question,  is  the  same  as  if  he  voted  nay,  is  not 
tenable.  If  so,  why  provide  for  any  negative  vote?  Why 
>so  prepare  the  ticket  at  a  general  election  as  the  act  of 
3895  does? 

There  is  another  consideration  material  on  this  point. 
The  act  of  1895  provides,  as  to  a  county  seat  election,  that 
"the  said  votes  shall  be  taken,  superintended  and  returned 
in  the  same  manner  and  by  the  same  officers  as  elections 
for  county  and  state  officers."  Can  the  precinct  officers 
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count  and  "return"  as  votes  ballots  having  neither  the  yea 
nor  nay  vote  on  a  county  seat  erased?  I  think  not.  By 
Acts  1893,  p.  72,  if  two  or  more  ballots  contain  different 
names  for  the  same  oflSce,  they  count  not,  but  are  to  be 
destroyed  by  the  precinct  oflScers,  and  any  ballot  from 
which  it  cannot  be  told  what  is  the  voter's  choice  shall  not 
be  counted.  So  as  to  those  with  more  names  than  they 
should  contain  for  any  oflQce.  Now,  as  the  act  of  1895  as- 
similates a  county  seat  election  to  an  election  for  officers, 
such  ballots  in  a  county  seat  election  cannot  be  counte'd, 
because,  neither  "for"  nor  "against"  being  erased,  they  are 
like  a  ballot  with  the  names  of  two  different  candidates. 
The  law  excludes  ballots  with  two  different  names  for  the 
same  office;  so  it  would  exclude  those  having  both  "for" 
and  "against"  removal.  The  precinct  officers  are  forbid- 
den to  count  them.  Yet  they  count  in  the  final  make-up, 
under  the  contention  made  for  Beverly.  By  this  contention 
a  voter,  though  ever  so  minded  not  to  vote  on  the  county 
seat  question,  could  not  help  so  doing;  for,  if  he  erased  from 
his  ballot  both  "for"  and  "against"  relocation,  or  erased 
neither,  he  would  count  as  a  negative  or  dissenter  against 
relocation.  Those  three  hundred  and  twelve  ballots  were 
deposited.  What  they  are  as  to  this  question  a  quotation 
from  the  able  counsel  for  Elkins  will  answer:  "While  the 
terms  ^ballot'  and  Vote'  are  cometimes  confused,  and  while 
they  may  sometimes  be  used  synonymously,  the  ballot  is, 
in  fact,  under  our  form  of  voting,  the  instrument  by  which 
the  voter  expresses  his  choice  between  two  candidates  or 
two  propositions;  and  his  vote  is  his  choice  or  election  be- 
tween the  two,  as  expressed  by  his  ballot;  and  when  his  bal- 
lot makes  no  choice  between  any  two  candidates,  or  on 
any  question,  then  he  casts  no  vote  for  either  of  these  can- 
didates or  on  the  question."  Those  ballots  are  not  votes. 
Neither  are  those  who  cast  them  voters  or  votes  in  this 
matter.  A  voter  is  not  a  vote,  absent  or  present  and  not 
voting  on  the  particular  matter;  surely  not  under  the  act 
of  1895.  I  confess  that  I  have  written  too  much  on  this 
point.  I  excuse  myself  only  because  it  is  made  a  test  ques- 
tion in  a  very  important  case  by  very  able  briefs  of  coun- 
sel on  both  sides,  and  because  the  matter  has  not  been 
before  discussed  in  our  Reports,  and  the  decisions  referred 
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to  are  not  generall^Y  accessible  through  the  State,  and  I 
have  made  reference  to  them  for  that  reason. 

Another  subject:  The  county  court  canvassed  the  re- 
turns, and  recounted  ballots,  not  counting  for  either  El- 
kins  or  Beverly  the  three  hundred  and  twelVe  defective 
ballots,  because  not  marked,  or  so  marked  as  not  to  indi- 
cate the  choice  of  the  voters ;  and  entered  the  result,  which 
gave  Elkins  the  requisite  vote.  Then  Brown,  after  an- 
nouncing that  he  did  not  waive,  but  reserved,  the  right  to 
give  evidence  to  show  fraud  and  illegality  in  the  election, 
if  the  court  should  decide  his  motion  against  him,  moved 
the  court  to  declare  that  said  three  hundred  and  twelve 
ballots  should  be  included  as  part  of  the  total  vote  on  the 
question  of  relocation,  making  the  total  vote  three  thous- 
and, seven  hundred  and  seventy-seven,  and  that,  as  only 
two  thousand,  one  hundred  and  forty-five  were  for  reloca- 
tion, the  county  seat  had  not  been  relocated;  and  the  court 
sustained  the  motion,  and  entered  the  judgment  that  no 
relocation  had  been  accomplished  by  the  election.  In  the 
circuit  court  the  parties  submitted  the  case  on  the  certio- 
rari on  its  merits  as  shown  by  the  record,  and  the  court 
entered  judgment  reversing  that  of  the  county  court,  and 
from  the  record  declared  that  relocation  had  received  two 
thousand,  one  hundred  and  forty-five  votes  out  of  a  total  of 
three  thousand,  four  hundred  and  sixty-five  cast,  and 
against  relocation  one  thousand,  three  hundred  and  twenty, 
and  declared  that  the  county  seat  had  been  relocated  at 
Elkins,  and  that  thereafter  Elkins  should  be  the  county 
seat.  The  next  day  Brown  moved  the  court  to  set  aside  its 
judgment,  and  remand  the  case  to  the  county  court,  to  hear 
evidence  of  fraud  in  the  election,  or  retain  it  in  the  circuit 
court  for  tlj^it  purpose;  but  the  court  refused.  The  ques- 
tion, then,  is,  did  the  circuit  court  err  in  refusing  to  re- 
mand the  case  to  allow  a  further  trial  to  hear  such  evidence, 
or  hear  it  itself,  and  in  entering  such  final  judgment?  I 
confess  that  I  have  been  inclined  to  answer  this  question 
in  the  affirmative,  only  because  it  might  seem  that  Brown 
should  have  the  opportunity  to  offer  such  evidence  as  he 
mav  have;  but  I  have  reached  the  conclusion  that  this  ac- 
tion  of  the  circuit  court  is  correct.    Take  an  ordinarv  ac- 

■r 

tion.     The  defendant  has  half  a  dozen  different  defenses. 
He  files  a  plea  of  one  onh^,  and  that  is  bad  because  it  pre- 
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sents  no  good  bar  to  the  action,  just  as  Brown's  motion  pre- 
sented no  defense  against  a  judgment  in  favor  of  Elkins. 
A  jury  finds  for  the  defendant  on  the  bad  plea.  The  plain- 
tiff moves  the  court — as  he  may — to  enter  judgment  non 
obstante  veredicto.  The  court  should  do  so,  because  that 
plea — that  defense — is  bad.  Suppose,  however,  the  court 
refuses  to  give  judgment,  and  gives  judgment  for  defend- 
ant, and  the  case  is  appealed,  and  the  appellate  court,  hold- 
ing the  plea  bad,  should  do  what  the  trial  court  should 
have  done — give  judgment  for  the  plaintiff  non  obstante 
veredicto.  Mason  v.  Bridge  Co.,  28  W.  Va.  045;  William- 
son V.  Cline,  40  W.  Va.  206,  (20  S.  E.  917).  Who  would 
think  of  asking  the  court  to  remand  the  case  for  another 
plea?  The  case  just  put  makes  no  mention  of  a  reserva- 
tion by  the  party  filing  the  bad  defense.  Does  it  change 
the  result  that,  when  he  files  such  plea,  he  reserves  the 
right,  should  he  lose  on  that  plea,  to  file  another?  I  think 
not.  If  he  could  reser\^e  it  effectually  in  the  trial  court, 
so  far  that,  if  that  court  should  rule  out  his  plea,  he  may 
file  another  before  trial,  which  likely  is  the  case,  yet  if 
there  is  a  verdict  on  it  for  him,  and  the  court  is  asked  by 
plaintiff  for  judgment  notwithstanding  the  verdict,  I  do 
not  think  he  could  then  avert  such  judgment  by  filing  an- 
other defense.  The  common  law  compelled  a  defendant 
to  select  one  defense  only,  and  abide  by  it,  win  or  lose;  but 
our  statute  allows  several  pleas  of  several  defenses,  and 
defendant  must  file  all  before  trial.  He  cannot  try  the 
case  piece-meal,  keeping  his  adversary  in  court  at  great 
cost,  protracting  litigation  to  the  detriment  of  his  adver- 
sary and  the  public.  The  court  cannot  give  him  leave  to 
so  proceed.  He  must  be  taken  to  know  the  law,  and  antic- 
ipate final  decision  against  his  motion.  He  waives  the 
right  to  file  other  pleas.  He  takes  the  risk,  as  he  would 
have  done  at  common  law,  when  only  one  defense  of  fact 
was  admitted.  If  this  is  so  in  the  trial  court  after  trial, 
more  so  it  is  in  case  the  defendant  gets  judgment  there, 
and  the  plaintiff  carries  it  up,  and  the  appellate  court  holds 
the  plea  bad.  It  enters  judgment  nmi  obstante  veredicto. 
Can  it  be  that  it  can  be  asked  to  remand  the  case  to  the 
trial  court  for  another  defense  to  be  put  in,  and  another 
verdict  on  a  bad  plea,  and  another  appeal,  and  another  re- 
mand, and  so  on  until  the  half  dozen  defenses  are  separately 
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made,  with  a  half  dozen  trials  and  appeals?  This  cannot 
be  so.  Brown  risked  his  defense  against  relocation  upon 
that  motion  to  count  those  ballots,  introducing  no  evidence 
of  fraud  in  the  election  to  defeat  relocation,  gained  upon 
it  in  the  county  court,  and  cannot  ask  a  remand  to  the  coun- 
ty court  for  another  trial  on  entirely  new  defenses;  nor 
can  he  ask  the  circuit  court  to  grant  such  new  trial.  That 
reservation  was  his  own  act,  not  the  court's.  The  court 
might  have  warned  him  against  it,  but  was  not  bound  to 
do  so;  and  its  failure  to  do  so  rendered  it  no  less  his  risk 
as  to  Davis'  rights.  Davis  did  not  consent  to  it.  Though 
the  proceeding  in  the  county  court  be  not  a  formal  action, 
with  formal  pleading,  it  must  be  assimilated  to  an  action 
for  such  purpose  as  this.  The  case  is  likely  stronger  to- 
wards this  view,  where  the  court  tries  all  matters  of  law 
and  fact, — the  whole  case.  It  decides  all,  gives  final  decis- 
ion, without  new  trial.  When  a  court  has  law  and  fact  be- 
fore it  on  demurrer  to  evidence,  it  enters  final  judgment, 
and  gives  no  new  trial,  and  when  in  an  appellate  court  on 
such  demurrer  it  gives  final  judgment.  If  this  case  be  lik- 
ened to  a  repleader,  a  repleader  will  not  be  given  him  who 
commits  the  first  fault  in  pleading.  Kirtley  v.  Deck^  3 
Hen.  &  M.  388;  2  Tucker,  Comm.  313. 

It  is  argued  that  the  circuit  court  could  only  reverse 
the  county  court,  overrule  the  motion  of  Brown,  and  re- 
mand, and  go  not  further,  because  an  appellate  court  does 
not  pass  on  matters  never  passed  on  by  the  trial  court;  and 
we  are  cited  to  such  cases  as  Kesler  v.  Lapham,  46  W.  Va. 
293,  (33  S.  E.  289),  and  others  there  cited.  But  that  is  not 
the  exact  question  here.  There  are  a  few  instances  where 
the  court  below  failed  to  pass  on  matters  in  the  record, — 
never  passed  any  opinion  upon  them;  and  the  appellate 
Court  will  not  decide  them,  as  it  sits  only  to  correct  erro- 
neous action,  not  nonaction.  But  there  is  nothing  in  this 
record  on  which  the  county  court  has  not  acted.  The  whole 
case  as  presented  was  before  it  and  the  circuit  court,  suffi- 
cient to  give  judgment.  The  circuit  court  was  asked  to 
assume  that  Brown  had  evidence  of  fraud,  and  open  the 
case  for  its  admission.  That  on  which  the  court  did  not 
act  is  outside  the  case,  and  may  or  may  not  exist  so  as  to 
affect  the  case,  and  does  not  fall  under  those  cases.    They 
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will  not  warrant  an  appellate  court,  upon  reversal,  to  stay 
judgment  final  to  let  in  new  defenses. 

It  is  also  argued  that  the  rule  in  this  case  is  the  same 
as  that  applying  where  a  demurrer  is  sustained  to  a  bill 
in  equity;  that  it  is  error  to  decree  without  giving  leave  to 
amend;  and  Norrisw.Lemen,  28  W.  Va.  336,  is  cited.  That 
case  reflects  the  tenderness  of  courts  of  equity  in  the  amend- 
ment of  pleading.  It  does  not  apply  in  this  case.  There 
is  no  pleading  or  matter  in  the  case  already  which  is  asked 
to  be  amended,  but  a  new  case  is  sought  to  be  introduced. 
Furthermore,  that  case  says  that  it  is  only  when  it  is  ap- 
parent from  the  bill  that  "it  can  be  amended  so  as  to  show 
a  cause  for  relief"  that  leave  to  amend  should  be  given  in 
the  appellate  court;  whereas  we  know  not  that  anything 
can  be  shown  to  make  a  case  in  favor  of  Brown,  save  only 
that  reservation  attending  his  said  motion.  How  did  the 
circuit  court  know  that  any  evidence  of  fraud  material  to 
demand  different  judgment  existed?  A  new  trial  cannot 
be  had  without  showing  that  some  new  matter,  not  known 
to  the  party,  exists,  and  of  so  material  a  character  as  to 
call  for  a  different  verdict.  But  here  an  appellate  court  is 
asked  to  reopen  the  case  without  anything  material  shown 
to  exist,  and  for  matters,  if  existent,  well  known  to  the 
party  at  the  trial.  I  instance  the  rule  as  to  new  trials  only 
to  show  that  much  less  could  the  circuit  court  be  asked  to 
reopen  the  case.  But  I  think  that  court  could  not  have 
reopened  it  even  if  such  showing  had  been  made.  It  is  said 
the  law  gives  the  county  court  the  jurisdiction  to  deter- 
mine the  result  of  a  vote  as  to  a  county  seat.  So  it  does. 
The  Randolph  court  has  exercised  that  function,  and  it 
is  now  a  question  upon  an  appellate  process — certiorari — 
whether  it  erred,  and  on  that  writ  the  court  reviews  the 
whole  case  as  presented  in  the  record.  The  circuit  court 
acted  only  under  its  appellate  power,  and,  as  incidental  to 
it,  gave  final  decision  on  showing  of  the  record,  and  de- 
clared that  relocation  at  Elkins  had  been  adopted;  and 
this  was  logically  its  proper  judgment.  The  mere  declar- 
ation of  the  votes  for  and  against  relocation  operates  as  a 
relocation  or  its  failure,  without  any  declaration  that  a 
particular  place  shall  thereafter  be  the  county  seat;  and 
the  addition  of  this  declaration  is  only  a  legal  sequence 
of  the  declaration  of  the  result,  and,  while  not  necessary, 
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it  is  a  proper,  prudent  clause  within  the  jurisdiction  and 
function  of  the  circuit  court.  Hamilton  v.  Tucker  County 
Court,  38  W.  Va.  74,  (18  S.  E.  8).  It  was  not  proper  to  re- 
mand to  the  county  court  to  make  such  declaration.  Oode 
1S91,  page  761.  These  views  lead  to  the  affirmance  of  the 
circuit  court  judgment,  and  it  is  so  ordered. 

Affirmed. 
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Parsons  et  aL  v.  Smith  et  aL 


Submitted  June  15,  1899— Decided  November  11,  1899. 


1.  Vendor  and  Vendee — Abandonment  of  Contract — Equity. 

If  a  vendor  fails  to  make  a  good  general  warranty  deed,  free 
from  all  Incumbrances,  at  the  fixed  time  agreed  upon  for  the  con- 
summation of  the  sale,  because  of  such  incumbrances  the  yen- 
dees  have  the  right  to  abandon  their  purchase  and  cancel  their 
cantract;  and,  if  the  vendor  refuses  to  place  them  in  statu  quo, 
they  may  apply  to  a  court  of  equity  for  relief,     (p.  731). 

2.  CO'Dkfbndajsts— Equitable  Relief. 

There  should  be  no  relief  given  between  co-defendants  when 
there  is  neither  pleading  nor  prayer  justifying  the  same. 
(p.  731.) 


Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  A.  B.  Parsons  and  W.  B.  Maxwell  agfainst  F.  W. 

Smith  and  others.     Decree  for  plaintiflFs  and  for  defendant 

Hutton  ag-ainst  defendant  Smith,  and  defendant  Leonard 

appeals. 

Modified. 

C.  Wood  Dailey  and  Strader  &  Strader,  for  appellant. 
Parsons  &  Talbott,  for  appellees. 
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Dent,  President. 

A.  B.  Parsons  and  W.  B.  Maxwell  filed  their  original 
and  amended  bills  in  the  circuit  court  of  Randolph  County, 
alleging  that,  together  with  defendant  Elihu  Hutton,  on 
or  about  the  11th  day  of  October,  1892,  they  entered  into 
a  contract  with  defendant  F.  W.  Smith  for  the  purchase 
of  a  tract  of  two  hundred  and  thirty-four  acres  of  land  sit- 
uated in  Mingo  district,  on  Point  Mountain,  Randolph 
County,  at  the  price  of  one  thousand  dollars,  of  which 
amount  the  plaintiff  Maxwell  paid  fifty  dollars,  and  Elihu 
Hutton  fifty  dollars,  and  the  three  purchasers  executed 
their  note  for  nine  hundred  dollars,  payable  five  years  from 
date,  with  interest  payable  annually;  that  said  Smith  was 
to  clear  up  all  liens  against  the  land,  and  at  the  following 
term  of  court  execute  to  them  a  general  warranty  deed, 
and  this  he  failed  to  do,  but  permitted  the  land  to  be  sold 
under  a  deed  of  trust  given  to  secure  George  W.  Leonard 
in  the  sum  of  one  thousand  dollars;  that  owing  to  such 
failure  plaintiffs  considered  the  contract  at  an  end,  and 
refused  to  have  anything  further  to  do  with  it,  and  so  noti- 
fied both  Smith  and' Leonard;  that  Leonard  had  since  got 
possession  of  the  note;  and  on  the  10th  day  of  November, 
1894,  received  a  judgment  before  a  justice  for  the  sum  of 
one  hundred  and  eleven  dollars  and  fifty-one  cents,  interest 
due  thereon,  and  was  pressing  the  collection  of  the  same, 
and  also  of  the  note;  that  Hutton  and  Smith  were  both 
insolvent,  and  were  conspiring  together  with  Crawford  to 
compel  plaintiffs  to  pay  such  note.  And  they  prayed  the 
cancellation  of  the  contract  and  note,  and  a  perpetual  in- 
junction against  the  judgment.  Neither  Smith  nor  Hutton 
answered  the  bills,  but  they  were  taken  for  confessed  as  to 
them.  Crawford,  however,  answered,  alleging  that  Smith 
made  the  sale  to  Hutton,  and  that  the  plaintiffs  were  mere- 
ly sureties  on  Button's  note,  and  not  joint  purchasers,  as 
they  allege,  and  filed  a  written  contract  between  Smith 
and  Hutton  to  this  effect,  and  that  Smith  had  complied  with 
such  contract,  and  made  Hutton  a  general  warranty  deed 
in  compliance  therewith.  Such  deed  for  some  reason  was 
withheld,  and  does  not  in  any  manner  appear  in  the  suit. 
The  evidence,  taken  as  a  whole,  sustains  plaintiff's  con- 
tentions that  they  were  purchasers,  and  not  sureties;  that 
they  never  received  a  deed  for  the  property  at  the  time 
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specified;  that  they  then  repudiated  the  contract  and  re- 
fused to  have  anything  more  to  do  with  it;  that  they  knew 
nothing  of  the  written  contract  between  Hutton  and  Smith 
and  never  authorized  it,  nor  did  they  authorize  Smith  to 
make  Hutton  a  deed  for  the  property.  This  deed,  if  produc- 
ed, might  have  thrown  some  light  on  the  controversy,  but 
it  is  withheld  by  the  defendants,  and  none  of  them  testify 
as  to  when  it  was  really  executed.  Crawford — ^from  the  ev- 
idence, anxious  to  secure  his  own  debt — ^appears  to  have 
prevented  Smith  from  complying  with  his  contract  at  the 
time  it  should  have  been,  by  enforcing  sale  under  his  deed 
of  trust,  instead  of  releasing  the  same,  and  then,^  after  the 
plaintiffs  by  reason  thereof  had  abandoned  the  contract, 
with  notice  to  both  himself  and  Smith,  repented  and  under- 
took to  fix  the  matter  up  by  taking  an  assignment  of  plain- 
tiffs' note  and  releasing  his  deed  of  trust  and  various  judg- 
ment liens,  and  causing  the  deed  to  be  made  to  Hutton. 
He  claims  the  arrangement  between  Hutton  and  plaintiffs 
was  ;a  secret  arrangement  not  known  to  himself  or  Smith. 
The  evidence  is  to  the  contrary.  Hutton,  who  was  intro- 
duced by  Crawford,  testified  that  the  arrangement  was 
fully  known  to  all  parties;  but  why  the  written  contract 
and  deed  were  in  his  own  name  he  does  not  remember,  but 
he  thinks  Smith  in  all  respects  complied  with  his  contract. 
The  Leonard  deed  of  trust  appears  not  to  have  been  re- 
leased until  the  12th  of  October,  1894,  two  years  after  the 
plaintiffs'  contract  of  purchase,  and  which  had  been  aban- 
doned by  them  in  January,  1893,  because  of  the  failure  of 
Smith  to  comply  therewith  by  freeing  the  property  from  all 
incumbrances,  and  making  them  a  general  warranty  deed. 
The  circuit  court  on  a  hearing  of  the  case  held  for  the  plain- 
tiffs, canceled  their  contract,  directed  that  the  nine  hun- 
dred dollar  note  should  be  delivered  up,  and  perpetually 
enjoined  the  judgment.  It  further  gave  a  decree  in  favor 
of  the  plaintiffs  and  the  defendant  Hutton  against  the  de- 
fendant Smith  for  the  sum  of  one  hundred  dollars,  with 
interest  from  the  11th  of  December,  1897.  From  this  de- 
cree this  appeal  is  taken.  The  objections  to  this  decree 
are,  in  short:  First,  that  it  granted  plaintiffs  any  relief; 
second,  that  it  granted  relief  to  defendant  Hutton,  who  was 
not  asking  it;  third,  that  it  did  not  grant  defendant  Craw- 
ford relief,  by  canceling  Smith's  deed  to  Hutton  and  rein- 
stating his  deed  of  trust. 
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As  to  the  first  of  these  questions,  the  principles  set- 
tled in  the  case  of  Spencer  v.  Sandtisky,  46  W.  Va.  582,  (33 
S.  E.  221),  must  govern, — that  a  vendee  for  value,  purchas- 
ing a  good  title,  cannot  be  compelled  to  accept  a  litigous 
or  clouded  title.  The  plaintiffs  show  by  their  testimony, 
sustained  by  the  circumstances,  that  defendant  Smith  was 
to  make  them  a  good  general  warranty  deed,  free  from 

all  incumbrances,  by  a  certain,  fixed  time,  when  the  sale 
was  to  be  finally  consummated,  at  which  time  defendant 

Smith  was  not  in  condition  to,  and  could  not,  make  such 
deed.  They  thereupon  abandoned  the  purchase,  and  so  no- 
tified Smith.  Crawford  replies  to  this  the  written  contract 
between  Hutton  and  Smith,  to  which  the  plaintiffs  were 
not  parties,  and  of  which  they  were  'in  no  wise  bound. 
There  is  some  conflict  of  testimony,  but  this  the  circuit 
court  resolved  against  the  defendants,  and  there  is  noth- 
ing to  justify  this  Court  in  reversing  such  holding.  In 
matters  of  conjecture  and  doubt,  involving  disputed  ques- 
tions of  fact,  this  Court  will  not  disturb  the  rulings  of  the 
cirucit  court,  unless  plainly  erroneous. 

The  circuit  court,  however,  should  not  have  granted 
any  relief  to  Hutton,  who  had  not  appealed  in  the  case, 
and  was  not  asking  it,  but  should  have  reserved  to  his  co- 
defendants  any  rights  and  remedies  they  might  have 
against  him. 

But  the  court  did  not  err  in  refusing  to  cancel  the  deed 
made  to  Hutton  by  virtue  of  the  contract  between  Hutton 
and  Smith.  There  was  neither  prayer  nor  pleading  to  this 
effect.  Harrison  v.  Brewster,  38  W.  Va.  294,  (18  S.  E.  568). 
The  plaintiffs  claimed  a  verbal  contract  of  one  kind,  while 
the  defendant  Crawford  claimed  a  written  contract  of  a 
different.  The  court  canceled  the  verbal  contract,  and,  so 
far  as  it  was  concerned,  placed  the  parties  in  statu  quo; 
but  it  did  not  disturb  the  written  contract,  with  which 
the  plaintiffs  had  nothing  to  do.  This  is  a  matter  between 
Smith,  Crawford,  and  Hutton,  none  of  whom  were  seeking 
relief  in  this  case.  The  decree  should  therefore  be  amend- 
ed in  so  far  as  it  grants  any  relief  to  Hutton,  reserving 
all  rights  and  remedies  between  the  defendants;  and  in  all 
other  respects  it  should  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Modified  and  Affirmed, 
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CHARLESTON. 

McClure-Mabie  Lumber  Co.  v.  Brooks. 

Submitted  June  14,  1899— Decided  November  18,  1899. 

1.  Record. 

Amendment  of  record  in  Supreme  Court  discussed,     (p.  733). 

2.  Summons — /Return. 

Upon  a  writ  of  certiorari  from  a  judgment  of  a  justice,  the  cir- 
cuit court  may  allow  the  return  on  the  summons  issued  by  the 
justice  to  be  amended,     (p.  734). 

3.  Return — Amendment. 

When  an  officer's  return  of  process  is  amended  by  leave  of 
court,  the  amended  return  relates  back,  and  stands  in  place  of 
the  first  return,  as  if  it  had  been  the  first  return;  and  any  piend- 
ing  proceeding  founded  on  the  first  return  is,  after  the  amend- 
ment, tested  and  tried  by  the  amended  return,      (p.  734). 

4.  Verdict — Record—Jury, 

A  verdict  of  a  jury  is  taken  to  be  correct,  in  an  appiellate  court, 
where  the  record  contains  no  evidence  before  the  jury.  (p.  73S.) 

5.  Judgment. 

A  judgment  is  presumed  to  be  correct  until  the  record  discloses 
error,     (p.  735.) 


Error  to  Circuit  Court,  Randolph  County. 

Certiorari  by  the    McClure-Mabie    Lumber    Company 

against  N.  S.  Brooks.     From  a  judgment  dismissing  the 

writ,  plaintiff  brings  error. 

Affirmed. 

L.  D.  &  J.  F.  Strader,  for  plaintiff  in  error, 
Cunningham  &  Stallings,  for  defendant  in  error. 

Brannon,  Judge: 

Brooks  brought  an  action  against  the  McClure-Mabie 
Lumber  Company,  before  a  justice  of  Randolph  County, 
to  recover  money  due  for  damages  for  a  wrong,  resulting  in 
judgment  upon  the  verdict  of  a  jury;  the  defendant  not 
appearing.     The  return  of  service  of  the  summons  being 
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bad,  on  that  ground  the  circuit  judge  granted  the  defend- 
ant a  writ  of  certiorari.  In  the  circuit  court,  however,  the 
defective  return  was  amended;  and  then,  on  the  motion  of 
Brooks  the  certiorari  was  dismissed  as  improvidently 
awarded,  and  from  the  judgment  of  dismissal  the  company 
obtained  this  writ  of  error. 

Brooks  assigns  it  as  error  that  the  court  allowed 
the  return  to  be  amended  before  acting  on  the  certiorari. 
This  means  that  the  court  should  have  acted  on  the 
record  as  it  was  cei'tified  from  the  justice,  reversed  the 
judgment,  given  a  new^  trial,  and,  retaining  the  case  for  that 
l)urpose,  then  entertained  a  motion  to  amend.  It  is  said 
that  certiorari  is  an  appellate  proceeding,  just  as  much  as 
a  writ  of  error,  bringing  up  the  record  as  finished  before 
the  inferior  tribunal.  AVhat  would  be  the  rule  if  there 
were  a  motion  in  the  Supreme  Court  to  allow  an  amend- 
ment of  a  sheriff's  return  upon  a  writ  in  a  suit  in  the  cir- 
cuit court?  Though  we  are  not  on  that  point,  I  should 
not  hesitate  to  sav  that  it  could  not  be  done,  because  the 
Supreme  Court  tries  it  by  the  record  as  made  up  in  the 
( ircuit  court.  So  this  Court  held  in  Hijiksoti  v.  Erz^hi^  46^ 
W.  Va.  Ill,  (20  S.  E.  849).  Manatt  v.  Starr,  72  Iowa,  677,  (34 
X.  W.  784),  states  the  rule  to  be  that  "appeals  in  this  Court 
are  tried  upon  the  record  of  the  court  below,  and  no  new 
pleadings  or  amendments  can  be  allowed."  This  rule  is 
sustained  by  almost  an  unanimous  line  of  authority.  The 
reason  is  that  the  original  record  remains  with  the  court 
below,  and  this  court  deals  with  its  action  as  shown  by  the 
record,  and  treats  its  make-up  of  the  record  as  final,  and  it 
alone  can  correct  its  mistakes.  It  can  correct  mistakes,  un- 
der proper  circumstances,  after  appeal  or  WTit  of  error; 
and  when  it  does  so,  and  the  correction  is  certified  to  the 
appellate  court,  the  correction  relates  back,  and  stands  in 
place  of  the  original  return,  as  if  originally  made,  and  in 
its  corrected  state  will  be  acted  on  in  the  appellate  court, 
but  resort  must  be  had  to  the  lower  court  for  such  amend- 
ment. Authorities  are  practically  unanimous  on  this  point. 
1  Enc.  PI.  &  Prac.  mi  \  Railroad  Co.  v.  Ketchum,  95  U.  S. 
1,  24  L.  Ed.  347;  Garland  v.  Davis,  4  How.  131,  11  L.  Ed. 
907:  Railroad  Co.  v.  Culberson,  (Tex.  Sup.)  10  S.  W.  706;  Ma- 
lone  v.  Samuel,  13  Am.  Dec.  176,  note,  citing  Talcott  v.  Ros- 
enberg, 8  Abb.  Prac.  (X.  S.)  287;  Gould  \.  Glass,  19  Barb. 
186;  Luysterv.  Snijin,'^  How.  Prac.  250;  Rew  v.  Barker,, 
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2  Cow.  408,  14  Am.  Dec.  515,  and  note;  Craig  v.  Horine^  1 
Bibb,  8  113;  Gentry  v.  Hutchcraft,   18  Am.  Dec.  172. 

If  we  assimilate,  for  every  purpose  or  question,  a  cer- 
tiorari from  a  judgment  of  a  justice  to  a  writ  of  error,  we 
would  have  to  reverse  this  judgment,  under  above  princi- 
ples. But,  for  the  question  before  us,  is  it  any  more  than 
an  appeal?  In  an  appeal  from  a  justice,  clearly  an  amend- 
ment of  the  return  could  be  made,  as  that  annuls  the  judg- 
ment, and  reopens  and  retires  the  case.  Hopkins  v.  Rail-^ 
road  Co.,i2  W.  Va.  535,  (26  8.  E.  187).  Does  the  jury  trial 
make  a  difference?  True,  the  certiorari  is  tried  by  the  rec- 
ord; but  it  is  only  another  name  for  appeal,  and  the  case 
has  left  the  justice's  court  forever,  because,  if  his  judgment 
is  reversed,  he  has  no  more  power  over  it,  and  the  circuit 
court  retains  and  retries  the  case,  and  clearly,  after  rever- 
sal, could  allow  this  amendment,  as  the  justice  could  have 
done.  The  theory  is  that  the  court  must  reverse  the  judg- 
ment for  this  defect,  and  the  next  moment  allow  the 
amendment,  which  for  further  purposes  cures  that  defect. 
This  seems  technical.  Code,  chapter  110,  section  3,  says 
that  on  certiorari  the  court  shall  hear  the  case  on  the  mer- 
its, deciding  not  only  what  at  common  law  it  could  do  up- 
on certiorari,  review  the  proceedings  below,  and  "make 
such  order  as  law  and  justice  (both  words  used)  may  re- 
quire." What  does  this  mean?  I  shall  not  say, — ^it  is  hard 
to  say;  but  it  authorizes  a  liberality  to  cure  such  a  defect 
as  a  defective  or  untruthful  return.  That  is  as  far  as  we 
need  say.  I  shall  not  say  it  allows  new  pleadings  or  evi- 
dence, or  that  the  case  must  not  be  tried  on  the  record;  but 
we  think  there  is  no  error  in  the  action  of  the  circuit  court 
as  to  this  point.  See  Judge  Dent's  opinion  in  Michaelson 
v.  Cantley,  45  AV.  Va.  533,  (32  S.  E.  170).  The  law  of  amend- 
ing returns  is  very  liberal.  I  had  forgotten  to  mention  the 
strong  support  of  this  holding  given  in  Anderson  v.  Doo-^ 
little,  38  AV.  Va.  633,  (18  S.  E.  726),  based  on  Capehart  v. 
Cunningham,  12  W.  Va.  750,  and  Laidlefs  AdnCrs  v. 
BrighCs  Adm'r,  17  W.  Va.  779,  holding  that  a  return  may 
be  amended  upon  a  motion  to  reverse  a  judgment  for  that 
cause.  True,  the  motion  is  in  the  same  court  as  the  judg- 
ment; but  the  motion  takes  the  place  of  a  writ  of  error 
coram  nobis,  is  based  on  error  in  the  record  for  relief,  and 
is  appellate  in  nature.     The  amended  return  relates  back 
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to,  and  takes  the  place  of,  the  original  return,  and  any  suit 
or  motion  pending  founded  on  the  original  return  can  pro- 
ceed no  further,  except  on  the  amended  return;  and  there- 
fore the  circuit  court  had  power,  after  amendment,  either 
to  affirm  the  judgment  or  dismiss  the  certiorari.  Capehart 
V.  Cunningham^  supra;  Stones.  Wilson^  10  Grat.  533;  Stotz 
V.  G?///ws,  83  Va.  423,  (2  S.  E.  lZl)\Railroad  Co.  v.  Ashbfs 
Trustees,  86  Va.  232,  (9  S.  E.  1003). 

Another  point  made  for  error  is  that  the  account  filed 
with  the  justice  shows  that  the  verdict  is  wrong  and  ex- 
cessive. The  account  is:  "Damages  for  men  and  team  to 
Roaring  Creek,  |40;  time  for  self  and  men  two  and  a  half 
months  waiting  for  a  job,  fl50;  profits,  flOO."  This  is  a 
specification  in  assumpsit,  as  that  action  sounds  in  dam- 
ages. Why  does  it  not  show  grounds  of  action?  Not  a  let- 
ter of  evidence  is  in  the  record,  though  the  jury  heard  ev- 
idence; and  we  cannot  say  it  did  not  show  ground  for  re- 
covery, but  must  presume  that  it  did.  The  evidence  is  not 
made  a  part  of  the  record  in  case  of  judgment  by  default, 
nor  in  any  case,  unless  the  party  asks  it.  Anderson  v.  Doo- 
little,  38  W.  Va.  629,  (18  S.  E.  724).  Judgment  is  presumed 
to  be  right  until  the  record  discloses  error.  Ramsburg 
V.  Erb,\%  W.  Va.  777,  1%1\  Harris  v.  Lewis,  5  W.  Va.  575; 
Griffith  V.  Corrothers,  42  W.  Va.  59,  (24  B.  E.  569);  Reed  v. 
Nixon,  36  W.  Va.  681,  (15  S.  E.  416).    Judgment  affirmed. 

Affirmed. 
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FuRBEE  el  al.  V,  Shay  et  aL 
Submitted  June  19,  1899— Decided  November  11,  1899. 

1.  Justice  of  the  Peace — Appeal, 

If  there  has  been  a  full  and  fair  trial  on  the  merits  of  the  con- 
troversy in  a  civil  action  commenced  before  a  justice,  the  judg-- 
ment  will  not  be  reversed  for  mere  technical  errors,  not  prejudi- 
cial to  the  fairness  of  such  trial,     (p.  737). 

2.  Judgment — Reversal. 

The  party  complaining*  must  show  error  to  his  prejudice  to 
secure  reversal  of  a  judgment  against  him.     (p.  737). 

3.  Record — Bills  of  Exceptions, 

When  alleged  bills  of  exception  are  not  propjerly  certified  and 
made  parts  of  the  record,  this  Court  will  not  consider  the  grounds 
of  error  thereby  presented,     (p.  737), 

Error  to  Circuit  Court,  Tyler  County. 

Action  by  D.  M.  Furbee  and  others  ag-ainst  Sha}^  & 
McMullen.  Judg-raent  for  plaintiffs.  Defendants  bring- 
error. 

Affirmed. 

Shanor  &  Hunt,  for  plaintiff  in  error. 
J.  V.  Blair,  for  defendant  in  error. 


Dent,  President: 

This  is  an  action  of  debt  originally  instituted  by  Fur- 
bee  Bros,  and  Smith  against  Shay  &  McMullen,  resulting  in 
a  judgment  in  favor  of  the  plaintiffs  against  the  defend- 
ants for  the  sum  of  one  hundred  and  forty-one  dollars  and 
twenty-five  cents.  The  defendants  appealed  to  the  circuit 
court  of  Tyler  County,  wherein  the  same  result  was  reach- 
ed. They  then  came  to  this  Court,  and  here  rely  on  the 
following  errors: 
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First,  that  the  jury  was  sworn  to  try  the  ''matters  in 
difference"  before  the  issue  was  made  up.  This  question 
has  been  settled  by  this  Court  in  the  case  of  White  v.  Em- 
blem,  43  W.  Va.  819,  (28  S.  E.  761).  Also  see  Grijffin  v. 
Haught,  W.  Va.  (31  S.  E.  957).  In  actions  originating  in 
a  justice^s  court,  when  there  has  been  a  fair  trial  on  the  mer- 
its of  the  controversy,  no  mere  technical  objection  to  the 
pleadings  and  issue,  not  prejudicial  to  the  party  complain- 
ing, will  be  deemed  sufficient  cause  for  reversing  the  judg- 
ment. 

Second,  that  the  circuit  court  erroneously  instructed 
the  jury,  and  refused  to  give  a  proper  instruction  asked  by 
the  defendants,  or  to  set  aside  the  verdict  of  the  jury  as 
contrary  to  the  law  and  the  evidence.  These  alleged  er- 
rors depend  entirely  on  the  alleged  bills  of  exception,  none 
of  which  are  properly  made  parts  of  the  record,  and  there- 
fore they  cannot  be  considered  by  this  Court.  Griffith  v. 
Corroihers,  42  W.  Va.  59,  (24  S.  E.  569) ;  Craft  v.  Mann, 
46  W.  Va.  478,  (33  S.  E.  260).  The  record  disclosing  no  er- 
ror prejudicial  to  the  defendants,  the  judgment  is  affirmed. 

Affitrmed, 
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Submitted  June  9,  1899— Decided  Nov.  11,  1899. 

1.  Injunction — Motion  to  Dissolve, 

On  a  motion  to  dissolve  a  mere  ancillary  injunction,  the  circuit 
court  can  only  be  required  to  investigate  the  main  cause  so  far  as 
to  ascertain  that  the  equities  between  the  parties  are  sufficiently 
doubtful  to  justify  the  continuance  of  the  injunction  until  final 
hearing,     (p.  741). 

2.  Injunction — Appealable  Error. 
The  circuit   court  commits  no  appealable  error  in   overruling- 

such  motion  if  neither  party  insists  on  a  hearing  of  the  main 
cause,  and  it  appears  that  the  dissolution  of  the  injunction  may 
work  a  greater  injustice  or  mischief  to  the  plaintiff  than  the  con- 
tinuance would  to  the  defendant,    (p.  741). 

3.  Injunction — Bill- and  Answer. 

Although  the  answer  plainly  and  positively  denies  the  allega- 
tions of  the  bill,  yet,  if  the  facts  and  circumstances  shown  by  the 
pleadings,  exhibits,  and  affidavits  are  strongly  presumptive  in 
favor  of  the  plaintiffs  equity,  it  is  not  appealable  error  for  the 
circuit  court  to  continue  an  ancillary  injunction,  awarded  for  the 
purpose  of  preserving  the  status  of  property,  until  the  final 
hearing,     (p.  741). 

4.  Receiver — Appointment, 

A  decretal  order  appointing  a  receiver  to  take  possession  of 
and  control  personal  or  real  property  is  appealable.  Ruffner  v. 
Mairs,  7A  W.  Va.  655,  (U  S.  E.  S.)     (p.  742). 

5.  Receiver — Refusal  to  Appoint, 

An  order  or  decree  refusing  to  appoint  such  receiver  is  not  ap- 
pealable,   (p.  742). 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  of  John  Robrecht  ag-ainst  Henry  Robrecht  and 
others.  Judgment  for  plaintiff.  Defendant  Robrecht 
appeals. 

Caldwell  &  Caldwell  and  White  &  Allen,   fer  appel- 
lant. 
Hubbard  &  Hubbard,  for  appellee. 
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Dent,  President: 

In  the  circuit  court  of  Ohio  County,  on  the  flrst  Mon- 
day in  February,  1898,  John  Robrecht,  plaintiff,  filed  his 
bill  in  chancery  against  Henry  Robrecht,  defendant,  al- 
leging that  about  the  2nd  day  of  January,  1883,  he  purchas- 
ed from  the  Bank  of*  the  Ohio  Valley  a  certain  hotel  prop- 
erty situated  in  the  city  of  Wheeling,  partly  for  cash  and 
principally  on  credit,  and  took  the  title  therefor  in  the 
name  of  the  defendant,  his  son,  in  trust  for  himself;  that 
he  had  since  paid  up  a  large  portion  of  the  unpaid  pur- 
chase money;  that  the  defendant,  who  had  admitted  the 
trust  until  lately,  was  now  denying  it,  and  was  trying  to 
mortgage  the  property,  so  as  to  convert  it  into  money,  and 
squander  it,  he  being  otherwise  wholly  insolvent.  A  con- 
veyance was  prayed  for,  and  also  temporary  injunction  to 
restrain  the  disposal  of  the  property  pending  the  litigation. 
On  the  first  Monday  in  March,  1898,  the  defendant  filed 
his  answer,  in  which  he  denied  the  trust  charged,  but  in- 
sisted that  he  was  the  purchaser  of  the  property^  and  had 
paid  all  the  purchase  money  so  far  paid,  claimed  that  the 
plaintiff  was  in  possession  of  the  property  as  his  agent,  and 
admitted  that  he  was  trying  to  mortgage  the  property  for 
the  sum  of  f  10,000  for  the  purpose  of  paying  off  the  liens 
and  making  improvements  thereon.  He  also  prayed  for  an 
injunction  against  the  plaintiff.  The  answer  further  avers 
that,  if  the  plaintiff  did  purchase  the  property,  and  take  the 
title  in  defendant's  name,  he  did  so  with  intent  to  defraud 
his  creditors,  without  the  defendant's  knowledge,  and  be- 
cause of  such  fraud  he  was  not  entitled  to  the  relief  sought. 
On  the  27th  day  of  April,  1898,  on  motion  of  the  plaintiff, 
and  after  considering  numerous  affidavits  filed  by  both 
plaintiff  and  defendant,  who  had  notice  of  such  motion,  the 
circuit  court  awarded  an  injunction  against  Henry  Ro- 
brecht and  George  J.  Matheson,  enjoining  and  restraining 
them  until  further  order  of  the  court  "from  selling,  mort- 
gaging, incumbering,  or  in  any  way  disposing  of  or  dealing 
with  the  property  described  in  the  bill."  On  the  7th  day  of 
February,  1899,  the  defendant  Henry  Robrecht,  having 
filed  some  affidavits,  moved  the  court  to  dissolve  the  in- 
junction, and  also  to  appoint  a  receiver  to  take  charge  of 
the  property  pending  the  litigation.  These  motions  were 


740  ROBRECHT  V.    ROBRECHT.  [46 

overruled,  and  from  this  order  the  defendant  Bobrecht  ap- 
pealed. 

There  are  two  grounds  of  error  relied  upon: 
1.    The  refusal  of  the  court  to  dissolve  the  injunction. 
It  is  a  general  rule  that,  where  the  answer  fully,  plainly, 
distinctly  and  positively  denies  the  material  allegations 
of  the  bill,  the  injunction  should  be  dissolved  on  motion, 
in  absence  of  proof  of  such  allegations.    Hayzlett  v.  Mc* 
Millan,  11  W.  Va.  464;  Mason  City  Salt  &  Mining  Co.  v. 
Town  of  Mason,  23  W.  Va.  211;  Cox  v.  Douglass,2fy  W.  Va. 
175;  Shonk  v.  Knight,  12  W.  Va.  667.  This  general  rule, 
however,  is  subject  to  various  exceptions,  as  is  said  by 
Judge  Greene  in  the  last  case  cited  (page  683):  "Where  the 
plaintiff  would  lose  all  the  benefit  which  would  otherwise 
accrue  to  him  should  be  finallv  succeed  in  the  cause,  or 
where  the  facts  disclosed  by  the  bill  and  answer  afford 
strong  presumption  that  the  plaintiff  will  establish  his 
claim  for  relief  on  the  'final'  hearing,  and  it  appears  that 
he  would  suffer  great  and  immediate  injury  by  a  dissolu- 
tion of  the  injunction,  or  when  the  dissolution  of  the  in- 
junction would,  in  effect,  amount  to  a  complete  denial  of 
the  relief  sought  by  the  bill, — ^in  these  and  some  other 
<;a8es  it  would  be  proper  to  continue  the  injunction  till  the 
hearing."    In  High.  Inj.  section  1605,  it  is  said:    "It  is  ac- 
cordingly held  in  cases  of  special  injunctions  for  the  pre- 
vention of  irreparable  injuries  that  on  motion  to  dissolve 
the  bill  may  be  read  in  contradiction  to  the  answer,  and,  if 
the  equity  appears  in  doubt,  the  motion  will  be  refused, 
and  the  injunction  will  be  continued  to  the  hearing;"  cit- 
ing Purnellv.  Daniel,  43  N.  C.  9;  Troy  v.  Nonnent,  55  N. 
C.  9;  Lloyd  v.  Heath,  45  N.  C.  39.    In  10  Enc.  PL  &  Prac. 
1057,  the  law  is  stated  to  be :    ''TV^hen  a  motion  is  made  to 
dissolve  the  injunction  because  of  the  denials  in  the  answer, 
if  the  chancellor  can  see  that  the  dissolution  of  the  in- 
junction may  involve  irreparable  mischief  to  the  plaintiff 
or  that,  in  the  event  of  the  plaintiff  maintaining  the  truth 
of  his  version  of  the  matter  in  controversy,  he  will  have 
been  subjected  to  greater  injustice  or  inconvenience  by  the 
dissolution  of  the  injunction  before  the  final  hearing  th,an 
the  defendant  can  be  exposed  to  by  a  continuance  of  the 
injunction,  or  that  there  is  special  propriety,  under  the  pe- 
x;uliar  circumstances  of  the  case,  in  maintaining  the   status 
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quo  between  the  parties  until  the  dispute  between  them 
can  be  finally  determined  on  the  evidence,  he  may,  and  of- 
ten will,  in  the  exercise  of  the  discretion  with  which 
he  is  vested,  retain  the  injunction  until  a  final  hearing  can 
be  had  on  the  merits."  And  on  page  1059:  'Where,  from 
the  very  nature  of  the  case,  the  injunction  cannot  possibly 
do  the  defendant  any  harm,  the  injunction  may  be  retained, 
notwithstanding  his  denial  under  oath  of  the  equities  of  the 
bill."  The  injunction  in  this  case  is  merely  ancillary  to 
the  relief  sought,  its  object  being  to  preserve  the  status 
of  the  property  until  the  final  disposition  of  the  case.  If 
the  defendant  is  allowed  to  dispose  of  the  proper.ty  during 
the  pendency  of  the  litigation,  owing  to  his  insolvency  the 
plaintiff  may  be  irreparably  injured  thereby,  while  the  de- 
fendant is  secured  against  all  damage  by  the  injunction 
bond.  And  it  would  in  fact  be  injurious  to  the  defendant 
in  any  event  to  permit  him  to  dispose  of  the  property  while 
this  litigation  is  hanging  over  it,  as  the  title  is  thereby 
clouded  and  placed  in  doubt.  Counsel  must  have  acted  on 
the  theory  that  the  motion  to  dissolve  would  reach  and  de- 
termine the  merits  of  the  case.  This,  however,  is  not  true. 
The  merits  of  the  case  cannot  be  reached  in  this  manner 
unless  the  plaintiff  is  wholly  without  equity.  If  the  equity 
appears  in  doubt,  the  motion  to  dissolve  should  be  overrul- 
ed, for  the  equity  may  be  made  clear  at  the  hearing,  and 
the  plaintiff  suffer  irreparable  injury  by  the  dissolution  of 
the  injunction.  The  circuit  court,  on  inspection  and  con- 
sideration of  the  pleadings  and  numerous  affidavits,  reach- 
ed the  conclusion  that  the  equity  of  the  case  was  in  doubt, 
and  continued  the  injunction  until  the  hearing,  and  this 
Court  cannot  say  that  the  circuit  court  erred,  or  in  any 
manner  abused  its  discretion,  in  so  doing. 

The  appellant  insists  that  the  injunction  should  have 
been  dissolved  because  of  the  fraud  alleged  in  the  answer 
against  the  plaintiff.  As  the  case  was  not  submitted  for 
a  final  hearing  on  the  merits,  the  circuit  court  declined, 
on  the  motion  to  dissolve,  to  determine  the  question  of 
fraud.  Hence  this  question  is  still  in  the  breast  of  that 
court,  undetermined,  and  is  not  yet  a  subject  of  appeal  to 
this  Court.  If  the  defendant  had  wanted  that  question  de- 
termined, he  should  have  submitted  the  case  on  the  merits 
for  a  final  hearing,  and  not  attempted  to  raise  it  on  a  mere 
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motion  to  dissolve  an  ancillary  injunction.  The  defendant, 
by  disclaiming,  in  his  answer,  any  knowledge  of  the  fraud 
alleged  against  the  plaintiff,  places  such  fraud  in  doubt, 
for  no  one  was  in  a  better  position  to  know  of  the  fraud, 
if  it  actually  existed.  The  plaintiff  files  an  aflSdavit  deny- 
ing it.  Hence  it  becomes  a  question  to  be  determined  by 
the  court  on  the  final  hearing  of  the  controversy,  and  the 
injunction  was  properly  continued  until  such  hearing.  This 
Court  will  not  determine  it  in  advance  of  the  action  of  the 
circuit  court.  As  is  said  bj  Judge  Green  in  the  case  of 
Harris  \.  Hauser,  26  W.  Va.  602:  "We  are  an  Appellant 
Court,  whose  business  it  is  to  review  the  decrees  of  the  cir- 
cuit courts  when  the  cause  is  substantially  ended  in  those 
courts.  It  was  never  designed  or  intended  that  this  Court 
should  take  supervision  of  the  circuit  courts  during  the 
progress  of  the  causes,  and,  if  they  failed  to  adjudge  the 
principles  of  the  cause  when  one  of  the  parties  to  the  suit 
thought  that  such  principles  might  and  ought  to  be  ad- 
judicated, or  if  they  made  mistakes  during  the  progress  of 
the  cause,  interpose  and  correct  such  errors,  and  adjudicate 
the  principles  of  the  cause  before  the  court  below  had  de- 
cided them.  This  would  not  be  appellate  jurisdiction." 
Kesler  v.  Lapham,  46  W.  Va.  293  (33  S.  E.  289).  The  sole  ques- 
tion that  the  circuit  court  was  called  upon  to  determine 
was  as  to  whether,  from  the  pleadings  and  proofs,  the  equi- 
ties between  the  parties  were  so  doubtful  as  to  justify  a 
continuance  of  the  injunction  until  the  hearing.  It  was  not 
called  upon  to  decide  these  equities,  but  merely  their  doubt- 
ful nature.  Neither  party  was  insisting  on  a  hearing  of  the 
case,  but  the  defendant  was  seeking  to  avoid  the  injunction 
prematurely.  The  plaintiff  not  only  has  a  doubtful  equity 
against  the  defendant,  but  an  exceedingly  strong  one,  if  his 
claim  be  true,  unless  it  is  vitiated  by  fraud.  The  proofs 
on  a  final  hearing  can  alone  settle  the  matter,  unless  the 
cause  is  submitted  without  proofs. 

2.  The  refusal  to  appoint  a  receiver  to  take  charge  of 
the  property.  This  is  not  an  appellate  matter,  being  en- 
tirelv  within  the  discretion  of  the  circuit  court.  There  is 
no  statute  authorizing  an  appeal  to  this  Court,  which  is 
without  authority  to  appoint  receivers,  in  cases  of  the  ap- 
pointment or  refusal  to  appoint  receivers,  unless  the  pos- 
session of  the  property,  real  or  personal,  is  thereby  chang- 


W.  Va.]  Robrecht  z;,  Robrecht.  743 

ed.  Hams  v.  Hauser^  26  W.Va.  595;  Hutton  v.  Lockridge^ 
27  W.  Va.  435;  Ruffner  v.  Mairs,  33  W.  Va.  655,  (11  S.  E. 
5).  In  the  latter  case  the  Court  holds  that  an  order  appoint- 
ing a  receiver  to  take  possession  of  personal  property  is 
an  appealable  order  under  the  seventh  clause  of  section  1, 
chapter  135,  Code,  although  such  determination  only  ap- 
pears in  the  opinion  of  Judge  English  on  page  659,  33  W. 
Va.,  (pages  6,  11  S.  E.),  and  was  not  made  a  point  in  the 
syllabus.  It  must  be  regarded  as  a  determination  by  the 
whole  court,  for  otherwise  it  would  not  have  had  jurisdic- 
tion of  the  case,  and  there  was  no  dissenting  voice.  The 
Court  of  Appeals  of  Virginia,  in  the  case  of  Shannon  v. 
Hanks,  88  Va.  338,  (13  S.  E.  437),  held  that  a  decretal  order 
appointing  a  receiver  of  personal  property,  even  though 
made  in  vacation,  was  appealable,  for  the  reason  that  it 
changed  the  possession  and  control  of  property.  Barry  v. 
Briggs^  22  Mich,  201;  Lewis  v.  Camfau,  14  Mich.  458.  In 
the  case  of  Beecher  v.  Mill  Co,,  40  Mich.  307,  it  was  held 
that  an  order  refusing  to  appoint  a  receiver  was  not  ap- 
pealable, for  the  reason  that  the  matter  was  in  the  discre- 
tion of  the  court,  and  the  motion,  therefore,  could  be  re- 
newed at  any  time  on  the  same  or  a  new  showing,  when 
the  court  might  change  its  view.  If  the  court  refuses  to 
act  in  a  proper  case,  there  may  be  another  remedy,  but  it 
is  not  by  appeal. 

These  being  the  only  questions  presented,  they  must 
both  be  determined  adversely  to  the  appellant,  and  the 
order  of  the  circuit  court  aflBrmed. 

Affirmed, 
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CHARLESTON. 

Kester  v.  Hill. 

Submitted  January  30,  1899— Decided  Nov.   11,   1899. 

1.  Fiduciary — Commission. 

Where  a  fiduciary  lays  before  a  commissioner  of  accounts  a 
statement  of  receipts  for  any  year  within  six  months  after  its  ex- 
piration, and  he  be  found  chargeable  for  that  year  with  any 
money  not  embraced  in  such  statement,  he  shall  have  no  com- 
mission on  the  money  not  so  embraced  in  the  statement,  unless 
allowed  hy  the  court.     Section  7,  chapter  87,  Code.     (p.  750). 

2.  Fiduciary — Commission, 

But  euch  fiduciary  is  entitled  to  commission  on  money  included 
in  such  statement,     (p.  761). 

3.  Guardian — Interest  on  Balances, 

Under  section  10,  chapter  82,  of  the  Code,  any  person  acting  as 
guardian,  whether  duly  appointed  or  not,  is  liable  to  be  charged 
compound  interest  on  balances  found  due  at  the  end  of  each  year 
while  so  acting,  in  like  manner  as  regularly  appointed  guard- 
ians,    (p.  751). 

4.  Commissioner  of  Accounts — Reports — Infants, 

The  rulings  of  this  Court  that,  * 'where  exceptions  are  taken  to 
certain  parts  of  a  commissioner's  report,  the  others  not  excepted 
to  are  admitted  to  be  correct,  both  as  regards  the  legal  principles 
and  the  evidence  on  which  they  are  based,''  can  only  apply  as 
to  adult  parties,  and  not  as  to  infants,    (p.  749). 

Appeal  from  Circuit  Court,  Harrison  County. 

Bill  by  Cecil  M.  Kester  and  others,  by  Ella  Kester,  their 

next  friend,  against  W.   E.   Hill  and  others.     Decree  for 

plaintiffs,  and  defendants  appeal. 

Modified, 

W.  Scott  and  Davis  &  Davis,  for  appellants. 
Lewis  C.  Lawson,  for  appellees. 

McWhorter,  Judge. 

Cecil  M.  Kester  and  others,  by  Ella  Kester,  their  next 
friend,  filed  their  bill  in  equity  in  the  circuit  court  of  Har- 
rison County  against  W.  E.  Hill,  their  guardian,  and  J.  B. 
Sandusky  and  Henry  C.  Boss,  his  sureties,  and  others,  for 
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the  purpose  of  requiring  his  guardian,  Hill,  to  make  set- 
tlement of  his  accounts  as  such  fiduciary,  and  to  surcharge 
and  falsify  certain  settlements  theretofore  made  by  such 
guardian  before  A.  Werninger,  commissioner  of  accounts. 
Answers  were  filed,  and  the  cause  was  referred  to  Commis- 
sioner M.  M.  Thompson  for  accounts  and  report.  The  com- 
missioner made  several  reports.  The  cause  was  heard,  a 
decree  entered,  and  appeal  taken  therefrom  to  this  Court. 
A  decision  therein  is  reported  in  42  W.  Va.  611,  (26  S.  E. 
376),  which  opinion  concludes  as  follows:  "The  decree  com- 
plained of  is  therefore  reversed  so  far  as  it  holds  the  sure- 
ties of  W.  E.  Hill  as  guardian  in  the  bond  given  at  the  time 
of  his  appointment,  as  such,  liable  for  the  proceeds  of  the 
sale  of  the  real  estate  in  the  bills  mentioned,  and  said  de- 
cree is  affirmed  so  far  as  it  holds  that  J.  B.  Sandusky  was 
improperly  appointed  as  guardian  of  plaintiffs  without  the 
removal  of  said  W.  E.  Hill  as  such  guardian;  and,  it  ap- 
pearing that  a  considerable  sum  of  money  belonging  to 
plaintiffs  went  into  the  hands  of  J.  B.  Sandusky  after  he 
was  so  improperly  appointed  guardian  of  plaintiffs,  this 
cause  is  remanded  to  the  circuit  court  of  Harrison  County, 
in  order  that  it  may  be  properly  ascertained  from  what 
source  the  money  was  derived  which  went  into  the  hands 
of  said  J.  B.  Sandusky  as  the  property  of  these  plaintiffs, 
and  that  proper  decrees  may  be  entered  as  to  its  collection 
and  investment  for  the  benefit  of  plaintiffs,  and  for  the  set- 
tlement of  the  acconnts  of  said  W.  E.  Hill  as  guardian." 
When  the  cause  was  returned  to  the  circuit  court,  the  plain- 
tiffs, by  permission  of  the  court,  filed  exceptions  to  Commis- 
sioner Thompson's  reports  settling  the  accounts  of  the 
guardian,  W.  E.  Hill,  overruling  defendant's  objections 
thereto.  The  cause  was  heard  on  the  3rd  day  of  February, 
1897.  The  said  exceptions  were  sustained,  and  a  decree  en- 
tered recommitting  the  cause  to  Commissioner  M.  M. 
Thompson,  with  directions  to  open  up,  and  audit,  and  re- 
state the  accounts  of  Guardian  W.  E.  Hill  for  each  year  of 
his  guardianship  from  the  time  of  bis  appointment,  and 
with  special  directions  to  report  upon  certain  items  of  cred- 
it allowed  said  guardian  in  his  settlements  made  before  A. 
Werninger,  as  shown  by  Exhibits  Nos.  10  to  17,  inclusive, 
which  were  especially  surcharged  and  falsified  in  the  bill: 
besides  making  the  further  report  authorized  by  the  decis- 
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ion  of  this  Court  as  to  the  funds  of  plaintiffs  which  went  in- 
to the  hands  of  J.  B.  Sandusky  after  he  was  improperly  ap- 
pointed guardian  of  plaintiffs,  and  from  what  source  the 
money  was  derived  which  went  into  the  hands  of  said  San- 
dusky. Commissioner  Thompson  filed  his  report  made  un- 
der the  decree  of  recommittal,  to  which  report  defendants 
filed  the  following  exceptions:  "(1)  All  of  the  defendants 
in  this  cause  except  to  the  master  commissioner's  report  be- 
cause the  order  of  reference  is  contrary  to  the  opinion  of  the 
Supreme  Court  of  Appeals  rendered  in  this  cause,  said  opin- 
ion not  authorizing  a  restatement  of  the  accounts  of  W.  E. 
Hill  as  guardian,  and  relieving  his  sureties  of  all  responsi- 
bility for  the  real  estate  sold  by  Hill.  (2)  The  defendants 
W.  E.  Hill  and  J.  B.  Sandusky  except  to  the  said  report  be- 
cause they  were  not  given  credit  for  the  balance  unpaid  in 
the  note  of  M.  E.  Kester,  which  balance  appears  from  the 
evidence  of  J.  B.  Sandusky.  (3)  All  the  defendants  except 
to  so  much  of  said  report  as  charges  defendants  with  the 
item  of  forty-nine  dollars  and  sixty-six  cents  rent  claimed  to 
be  unpaid  by  H.  Kemble,  as  that  matter  has  been  previous- 
ly reported  on  and  adjudicated.  (4)  The  defendant  J.  B. 
Sandusky  excepts  to  said  report  because  it  does  not  proper- 
ly ascertain  the  amount  of  the  real  estate  sold  by  Hill  and 
the  amount  obtained  for  the  same.  (5)  The  defendant  J.  B. 
Sandusky  also  excepts  to  so  much  of  said  report  as  charges 
him  with  three  hundred  and  sixty-five  dollars  paid  by  him 
for  the  house  and  lot  in  Bridgeport  to  W.E.Hill,  among  other 
reasons  bpcnuso  rhar  matter  is  settled  by  the  Supreme  Court 
of  Api)eals  in  its  decision  in  this  cause.  (6)  The  defendant 
J.  B.  Sandusky  excepts  to  so  much  of  said  report  as  seeks 
to  correct  the  settlements  made  by  W.  E.  Hill  before  Com- 
missioner Werninger,  and  to  all  of  said  report  seeking  to 
make  other  charges  against  him,  said  Sandusky,  as  sure- 
ty for  said  Hill,  not  included  in  the  report  before  the  Su- 
preme Court  of  Appeals  when  it  handed  down  its  opinion 
in  this  cause.  (7)  The  defendant  J.  B.  Sandusky  excepts  to 
so  much  of  said  report  as  reports  that  the  M.  E.  Kester 
note  was  personal  estate  in  the  hands  of  J.  B.  Sandusky, 
and  that  he  is  chargeable  with  the  same;  and  also,  in  that 
connection,  to  so  much  of  said  report  as  refuses  to  give  him 
credit  for  the  sum  paid  by  him  to  Ella  Kester  for  the  sup- 
port of  the  plaintiffs.     (8)  The  defendant  J.  B.  Sandusky 
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excepts  to  so  much  of  said  report  as  charges  him  with 
compound  interest,  as  surety,  as  that  matter  was  before 
the  Supreme  Court  of  Appeals,  and  it  did  not  direct  such 
interest  to  be  charged.  And  the  said  Sandusky  should  not 
be  charged  with  compound  interest,  if  at  all,  after  the  de- 
fendant Hill  had  left  the  State,  and  this  defendant  had 
done  all  in  his  power  to  have  him  removed  as  guardian,  and 
that  with  knowledge  and  consent  of  the  plaintiffs.  Neith- 
er should  compound  interest  be  charged  for  the  year  Hill 
made  prompt  settlements  before  Werninger.  Defendant 
J.  B.  Sandusky  also  excepts  to  so  much  of  said  report  as 
charges  him  with  compound  interest  on  the  M.  E.  Kester 

note,  because  said  note  was  not  due  until  the day  of 

February,  1894,  and  a  large  part  of  it  yet  remains  unpaid." 
On  the  28th  of  May  the  cause  was  heard  upon  the  papers 
theretofore  read,  the  former  orders  made  in  the  cause,  the 
said  report  of  Commissioner  M.  M.  Thompson,  and  the  ex- 
ceptions thereto,  when  the  court  overruled  all  of  said  de- 
fendants' exceptions  except  the  third,  which  referred  to 
the  forty-nine  dollars  and  sixty-six  cents  rent,  etc.,  which 
exception  was  sustained,  and  said  item  disallowed,  and  also 
except,  further,  that  part  of  the  seventh  exception  relating 
to  the  money  paid  by  J.  B.  Sandusky  to  Ella  Kester  for  the 
support  of  the  plaintiffs,  which  item  of  rents  of  forty-nine 
dollars  and  sixty-six  cents,  and  interest  to  May  11,  1897, 
and  the  money  paid  for  support  as  aforesaid,  aggregated 
on  said  May  11,  1897,  the  sum  of  four  hundred  and  twenty- 
five  dollars  and  sixty-five  cents,  and  that,  after  making  said 
deduction  of  four  hundred  and  twentv-five  dollars  and  six- 
ty-flve  cents,  there  still  remained  due  to  plaintiffs,  as  fol- 
lows, viz:  to  Cecil  M.  Kester  eight  hundred  and  six  dollars 
and  ten  cents,  to  Sadie  B.  Kester  eight  hundred  and  five  dol- 
lars and  ninety-nine  cents,  to  Hattie  Kester  eight  hundred 
and  seven  dollars  and  forty-six  cents,  and  to  William  H. 
Kester  eight  hundred  and  two  dollars  and  ninety-nine  cents, 
by  the  defendants,  W.  E.  Hill,  J.  B.  Sandusky,  and  Hen- 
ry C.  Boss;  and  the  report  of  Commissioner  Thompson,  as 
modified  and  corrected  by  sustaining  said  exception  3  and 
said  portion  of  7,  was  confirmed,  and  it  was  decreed  that 
said  several  sums  be  recovered  against  said  three  defend- 
ants by  said  plaintiffs,  respectively,  with  interest  on  said 
sums  from  the  11th  day  of  May,  1897,  until  paid.    The  de- 
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cree  further  ascertained  from  said  report  that  the  residue 
of  the  proceeds  of  the  real  estate  of  plaintiffs  after  deduct- 
ing the  dower  of  Ella  Kester,  vrith  which  Guardian  Hill 
was  chargeable,  was  one  thousand,  three  hundred  and  fif- 
ty-five dollars  and  seventy-eight  cents,  and  that  the  pro- 
ceeds of  the  house  and  lot  in  Bridgeport,  sold  by  Hill  to 
J.  B.  Sandusky,  was  three  hundred  and  sixty-five  dollars, 
and  that  said  W.  E.  Hill,  Edgar  Hill,  and  J.  B.  Sandusky 
were  liable  to  plaintifFs  for  said  sum  of  three  hundred  and 
sixty-five  dollars,  and  that  defendants  W.  E.  Hill  and  Edgar 
Hill  were  liable  to  plaintiffs  for  nine  hundred  and  ninety 
dollars  and  seventy-eight  cents,  the  residue  of  said  proceeds 
of  said  real  estate  after  deducting  said  three  hundred  and 
sixty-five  dollars,  the  proceeds  of  said  house  and  lot,  and 
rendered  judgment  in  favor  of  plaintiffs  against  the  defend- 
ants named  for  said  sums  of  three  hundred  and  sixty-five 
and  nine  hundred  and  ninety-eight  dollars  and  seventy-eight 
cents,  respectively,  with  interest  from  May  11th,  1897,  until 
paid,  all  of  said  sums  to  be  paid  to  John  I.  Alexander  as 
guardian  of  said  plaintiffs,  and  with  authority  to  said  Alex- 
ander to  sue  out  executions  therefor.  The  decree  further 
granted  leave  to  W.  E.  Hill  and  J.  B.  Sandusky,  to  deliver 
up  to  said  guardian  Alexander  the  said  M.  E.  Keater  note, 
for  which  equal  credit  should  be  given  upon  the  said  several 
recoveries  against  them  by  the  plaintiffs  of  eight  hundred 
and  six  dollars  and  ten  cents,  eight  hundred  and  five  dollars 
and  ninety-nine  cents,  eight  hundred  and  seven  dollars  and 
forty-six  cents  and  eight  hundred  and  two  dollars  and  nine- 
ty-nine cents,  for  the  unpaid  portion  of  the  principal  and 
interest  on  said  note  at  the  time  of  such  surrender.  From 
which  decree  defendants  W.  E.  Hill  and  J.  B.  Sandusky  ap- 
pealed and  asisigned  as  error  in  permitting  the  filing  of 
plaiijtiffs  exceptions  to  the  former  report  in  the  cause,  after 
said  report  had  been  passed  upon,  and  in  sustaining  the 
same,  and  in  referring  the  whole  of  the  matters  in  said 
cause  back  to  said  commissioner  and  authorizing  a  re-state- 
ment of  the  accounts  of  W.  E.  Hill  as  guardian. 

It  is  insisted  by  appellants  that  **all  matters  contained 
in  Thompson's  report  had  been  considered  and  adjudicated 
by  this  Court  when  the  circuit  court  allowed  these  excep- 
tions to  be  filed,  including  the  very  subjects  and  items  men- 
tioned in  the  exceptions,  and  that  the  time  had  passed  for 
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filing  and  considering  any  exceptions  to  said  report,  inas- 
much as  the  decree  of  the  circuit  court  confirming  these  sub- 
jects and  items,  was  not  reversed  by  this  court''  in  support 
of  which  proposition  they  cite  Sandy  v.  Randall^  20  W.  Va. 
244,  Evans  v.  Shrover,  22  W.  Va.  581,  and  Thompson  v.  Cat- 
hit,  24  W.  Va.  525.  In  the  first  case  cited  it  is  held  that: 
"While  a  commissioner's  report,  if  erroneous,  may,  in  some 
cases,  be  objected  to  at  the  hearing,  though  no  exception  is 
filed  to  it,  yet  without  such  exception  it  cannot  be  objected 
to  in  an  appellate  court  in  relation  to  subjects  which  may 
be  afifected  by  extraneous  evidence."  Evans  v.  Shroyer, 
supra  (Syl.,  point  2),  is  to  the  same  effect;  and  Thompson  v. 
Catlett,  supra  (Syl.,  point  4),  holds  that,  '*A  commissioner's 
report,  if  erroneous  upon  the  face  thereof,  may  be  objected 
to  at  the  hearing,  although  not  excepted  to,  but,  unless  ex- 
cepted to,  it  cannot  be  impeached  at  the  hearing  by  adult 
parties  on  grounds  which  may  be  affected  by  extraneous 
evidence;  and,  if  such  adult  parties  fail  to  except  to  the  re- 
port, they  will  be  presumed  to  have  acquiesced  in  its  correct- 
ness, not  only  as  far  as  it  settles  the  principles  on  which  the 
account  is  stated,  but  also  in  regard  to  the  sufficiency  of  the 
evidence  on  which  it  is  founded."  There  is  a  clear  distinction 
here  drawn  by  the  Court  by  implication  between  adult 
and  infant  defendants,  the  law  making  it  the  special  duty  of 
the  courts  to  protect  the  interests  ojf  the  infant.  If  no  in- 
terests except  those  of  adults  had  been  involved,  the  conten- 
tion of  defendants  would  probably  be  tenable.  It  is  further 
contended  that  (as  in  Kn'se  v.  Ryan,  reported  in  19  S.  E.  783, 
where  the  Virginia  court  of  appeals  so  held)  "whatever  is 
contained  in  the  record  in  an  appeal  is  supposed  by  the  law 
to  have  been  passed  upon,  and  whatever  is  passed  upon, 
or  might  have  been  passed  upon,  in  the  consideration  of  the 
record,  is  concluded  and  settled,  and  the  lower  court  is  pre- 
cluded from  a  review  of  the  defenses  included  in  a  former 
appeal."  This  might  be  applicable  in  a  case  where  the  ap- 
pellate court  apparently  passed  upon  the  whole  case,  and 
left  nothing  open.  Such  (part  of  the  case  as  was  not  men- 
tioned or  referred  to  would  be  presumed  to  have  been  pass- 
ed upon ;  but  in  /the  case  at  bar,  instead  of  remanding  the 
case,  and  providing  that  the  settlement  of  Guardian  Hill's 
accounts  should  be  corrected  simply  by  eliminating  from  the 
account  upon  which  his  sureties    in  his  general    guardian 
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bond  should  be  held  liable  the  proceeds  of  the  sale  of  realty 
which  he  had  sold  under  decree  of  court,  and.  in  which  pro- 
ceeding to  sell  he  had  given  a  special  bond,  as  decided  by 
this  Court,  the  cause  was  remanded,  among  other  things, 
"that  proper  decrees  might  be  entered  for  the  settlement  of 
the  accounts  of  said  W.  E.  Hill  as  guardian,"  evidently  in- 
tending that  the  circuit  court  should  see  that  proper  settle- 
ments were  made.  So  that,  when  the  cause  was  again  in 
the  circuit  court,  the  report  and  settlement  were  under  the 
consideration  of  the  court,  except  in  so  far  as  the  decision 
of  this  Court  required  the  elimination  of  the  proceeds  of 
real  estate  from  the  general  settlement,  and  a  separate  set- 
tlement thereof. 

Defendants  also  insist  that,  under  the  rulings  of  this 
Court  in  liesier  v.  Lyon,  40  W.  Va.  161»  (20  S.  E.  933,)  CAap- 
man's  Adtn's  v.  McMillan,  27  W.  Va.  220,  and  Keck  v.  Allen- 
der,  37  W.  Va.  201,  (16  S.  E.  520,)  plaintiffs  having  failed  to 
file  the  exceptions  before  the  cause  was  taken  to  the  Su- 
preme Court,  they  then  admitted  that  the  portions  of  the 
report  to  which  they  file  their  exceptions  were  correct,  and 
it  was  too  late  for  them  to  file  such  exceptions.  The  plain- 
tiffs, being  infants,  could  admit  nothing,  and,  the  report 
being  again  before  the  court  for  consideration  for  the  pur- 
pose, among  other  things,  of  settling  the  accounts  of  said 
Hill,  guardian,  it  could,  in  the  exercise  of  a  sound  discre- 
tion, receive  and  entertain  further  exceptions  to  the  report. 
See  2  Bart.  Ch.  Prac.  p.  653.  Section  7,  chapter  8,  Acts  1895, 
provides  that  "any  party  may  except  to  such  report  at  the 
first  term  of  the  court  next  after  the  term  to  which  the  same 
is  filed,  or  by  leave  of  the  court  at  any  subsequent  term 
thereof."  So  the  only  question  is  whether  the  report  was  so 
before  the  court,  after  the  return  of  the  cause  to  it,  that  it 
had  the  right  to  entertain  an  exception  thereto.  I  think  it 
has  been  shown  that  it  was  as  much  under  its  control  and 
in  its  power  as  before  the  appeal  was  taken.  As  to  the  fourth, 
exception  so  taken  to  said  report  by  the  plaintiffs,  and  sus- 
tained by  the  court,  which  exception  includes  an  item  of 
credit  for  commissions  of  one  hundred  and  sixty  dollars  and 
forty  cents,  or  forty  dollars  and  ten  cents  against  each  of 
said  four  plaintiffs,  section  7,  c.  87,  Code,  provides  that  "any 
such  fiduciary  who  shall  wholly  fail  to  lay  before  such  com- 
missioner of  accounts  a  statement  of  receipts  for  any  year 
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within  six  months  after  its  expiration,  shall  have  no  com- 
pensation whatever  for  his  services  during  the  said  year;  and 
though  a  statement  be  laid  before  the  commissioner,  yet  if 
such  fiduciary  be  found  chargeable  for  that  year  with  any 
money  not  embraced  in  the  said  statement,  he  shall  have  no 
commission  on  such  money  unless  allowed  by  the  court.'' 
In  response  to  the  decree  of  reference  requiring  Commis- 
sioner Thompson  to  report  especially  upon  the  item  of  cred- 
it allowed  said  guardian  in  his  settlements  made  before  A. 
Werninger,  as  shown  by  certain  exhibits,  the  commissioner 
reports  that  he  disallows  the  said  credits  for  commission 
on  the  moneys  reported  as  received  in  Commissioner  Wer- 
ninger's  settlement  "because,  in  the  opinion  of  the  commis- 
sioner, said  guardian  did  not  make  his  settlements  in  the 
way  and  manner  provided  by  law,  and  did  not  comply  with 
the  requirements  of  the  law  in  making  the  same,  and  is 
therefore  not  entitled  to  any  commission  on  the  receipts  of 
the  estate."  It  is  not  disputed  that  Guardian  Hill  made  his 
settlements  promptly  every  year  when  these  moneys  were 
coming  to  his  hands,  and  the  moneys  upon  which  he  was 
allowed  the  commissions  were  moneys  that  he  duly  report- 
ed; and  there  is  nothing  showing  that  he  was  found  charge- 
able with  moneys  not  embraced  in  his  statement,  upon 
which  he  would  not  be  entitled  to  commission;  but  by  the 
report  and  decree  he  is  deprived  of  commissions  to  which 
he  is  entitled,  and  which  should  have  been  allowed,  and  to 
that  extent  the  report  should  have  been  modified. 

Fourth  assignment:  "In  charging  Sandusky,  as  surety, 
with  compound  interest,  especially  after  defendant  Hill  had 
left  the  state,  and  said  Sandusky,  with  the  knowledge  and 
consent  of  the  plaintiffs,  had  done  all  in  his  power  to  have 
him  removed  as  guardian,  and  also  for  the  years  Hill  made 
prompt  settlements  before  Commissioner  Werninger."  The 
charging  of  compound  interest  is  a  matter  controlled  by  the 
provisions  of  chapter  82,  Code,  as  is  also  the  expenditure  of 
the  principal  of  his  estate,  or  any  part  of  it,  which  answers 
the  fifth  assignment,  "In  refusing  to  give  said  Sandusky 
credit  for  full  amount  paid  Ella  Kester  for  the  support  of 
the  plaintiffs." 

Sixth  assignment:  That  it  was  error  to  charge  Sandusky 
compound  interest  on  M.  E.  Kester's  note.  Under  the  decree 
of  the  court,  defendants  Hill  and  Sandusky  are  given  leave 
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to  deliver  over  to  Guardian  Alexander  the  Kester  note,  for 
which  they  will  receive  credit  on  the  several  amounts  re- 
covered against  them  by  the  plaintiffs  to  the  amount  of  the 
principal  of  said  note  yet  unpaid,  and  the  amount  of  inter- 
est charged  on  such  unpaid  principal  in  the  sums  so  recov- 
ered against  them.  Appellants,  in  their  brief,  say  that: 
"Under  the  sweeping  decree  of  the  circuit  court,  entered  after 
the  cause  came  back  here,  the  plaintiffs  amend  their  hand, 
open  up  the  matter  of  the  real  estate,  try  to  make  Sandusky, 
as  one  of  the  sureties  of  Hill  on  his  guardian's  bond,  liable 
for  a  lot,  valued  at  three  hundred  and  sixty-five  dollars,  Hill 
sold  him  as  guardian  under  the  decree  of  the  circuit  court, 
and  to  open  up  anew  all  questions  as  to  real  estate,  as  well 
as  all  other  matters  connected  with  the  cause.  *  *  *  If 
this  is  permitted,  then  there  can  be  no  end  to  litigation. 
This  is  a  matter  that  could  have  been  raised  at  the  former 
hearing.  All  the  facts  were  then,  as  now,  in  the  knowledge 
of  the  parties  who  are  conducting  this  litigation  in  the 
names  of  the  plaintiffs.  The  fact  that  this  lot  was  purchased 
by  Sandusky  was  before  the  court  on  the  first  appeal,  it 
was  reported  on  by  the  commissioner  in  his  former  report, 
and  listed  by  him  in  that  report  as  part  of  the  real  estate 
sold  by  Hill  as  guardian  under  the  decree  of  the  circuit 
court.  ♦  ♦  ♦  If  there  is  anything  in  their  present  con- 
tention about  this  lot,  are  they  not  estopped  How  from 
charging  it  to  the  sureties  of  Hill  on  his  guardian's  bond? 
Is  not  that  matter,  as  well  as  all  questions  as  to  the  real 
estate,  settled  by  the  decision  of  this  court?"  The  facts  in 
the  transaction  of  the  sale  of  the  Bridgeport  lot  for  three 
hundred  and  sixty-five  dollars  by  Guardian  Hill  to  Sandusky 
do  not  appear  from  the  record  to  have  been  know^n  until 
brought  to  light  by  Mr.  Sandusky  himself  upon  the  witness 
stand,  whereby  it  appears  that  he  did  not  pay  the  money  for 
it,  but  accepted  it  on  account  of  a  debt  due  from  Dr.  W.  E. 
Hill  individually  to  Sandusky.  While  Sandusky  is  not  lia- 
ble on  the  bond  of  Hill  given  in  the  proceeding  to  sell  the 
real  estate  by  accepting  this  property  of  plaintiffs  in  the 
way  he  did,  he  is  liable  to  them  far  the  price  of  the  .prop- 
erty, and,  being  so  liable,  plaintiffs  will  not  be  held  to  de- 
pend solely  upon  the  insolvent  bond  of  their  guardian,  Hill, 
given  by  him  in  the  proceeding  to  sell  real  estate;  and,  being 
so  liable  to  plaintiffs,  while  not  as  surety  of  W.  E.  Hill,  he 
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is  personally  liable,  and  he  cannot  complain  that  the  judg- 
ment stands  against  him  in  connection  with  W.  E.  Hill  and 
his  bondsman,  Edgar  Hill,  who  are  likewise  liable  for  thp 
same.  It  is  true,  plaintiffs  knew  of  the  sale  of  the  lot  by 
Hill  to  Sandusky,  but  the  presumption  is  they  supposed — as 
they  had  a  right  to  suppose — that  the  transaction  was  hona 
fide,  and  that  Sandusky  paid  the  guardian  the  money,  in 
which  case  Hill  and  his  sureties  on  the  real  estate  bond 
alone  would  have  been  liable. 

The  decree  of  the  circuit  court  should  be  modified  by 
allowing  a  credit  as  of  May  11,  1897,  on  each  of  the  sums  of 
eight  hundred  and  six  dollars  and  six  cents,  eight  hundred 
and  five  dollars  and  ninety-nine  cents,  eight  hundred  and 
seven  dollars  and  forty-six  cents,  and  eight  hundred  and  tWo 
dollars  and  ninety-nine  cents,  recovered  by  the  plaintiffs,  re- 
spectively against  Hill,  Sandusky,  and  Ross,  of  forty  dollars 
and  ten  cents,  with  compound  interest  thereon  from  the 
date  of  the  allowance  thereof  by  Commissioner  Werninger 
as  commissions  on  receipts  to  W.  E.  Hill  as  guardian  up  to 
the  11th  day  of  May,  1897.  With  such  modification,  the 
said  decree  is  affirmed,  with  costs  of  the  appeal  to  appel- 
lants, as  the  parties  substantially  prevailing. 

Modified  and  Affirmed. 


754  Mountain  City  Mill  Co.  v.  Southern.  [46 


CHARLESTON. 

Mountain  City  Mill  Co.  v.  Southern. 

40    754 
40    286 

gTjfi        Submitted  June  10,  1899— Decided  November  11,  1899. 

1.  Justice  OF  THE  Peace — Pleadings  in  Justices*  Courts, 

The  pleadings  in  justices'   courts   are  prescribed   by  statute, 

and  no  provision  is  made  for   pleas  in   abatement.     Such   plea, 
therefore,  to  the  jurisdiction  of  the   justice,    cannot  be   properly 

filed,  either  before  the  justice,  or  the  circuit  court  to  which   the 

action  may  be  appealed,     (p.  757). 

2.  Justice  of  the  Py.ack— Jurisdiction, 

As  a  substitute  for  such  pleas,  section  66,  chapter  50,  Code, 
provides  that  "the  action  shall  be  dismissed  at  plain ti£P's  cost 
whether  it  appears  that  it  has  been  broug'ht  in  the  wrong  county, 
or  that  for  any  other  reason  the  justice  has  not  jurisdiction 
thereof."     (p.  756). 

3.  Justice  of  the  Peace — Form  of  Complaint  Based  upon  a  Writ- 

ing. 

In  an  action  before  a  justice,  founded  upon  an  account,  note, 
or  other  writing-  for  the  payment  of  money,  it  shall  be  a  suffi- 
cient complaint  for  the  plaintiff  to  deliver  the  account,  note,  or 
other  writing  to  the  justice,  and  to  state  that  there  is  due  to  him 
thereon  from  the  defendant  a  specific  sum,  which  he  claims  to 
recover  in  the  action,     (p.  759). 

Error  to  Circuit  Court,  Marion  County. 

Action  by  the  Mountain  City  Mill  Company  against  G. 
C.  Southern.  Judgment  for  plaintiff  was  affirmed  by  the 
circuit  court,  and  he  brings  error. 

Affirmed. 

Marcellus  M.  Thompson  and  E.  G.  Smith,  for  plaintiff 
in  error. 

W.  S.  Raymond  and  B.  L.  Butcher,  for  defendant  in 
error. 

McWhorter,  Judge: 

On  March  20,  1897,  the  Mountain  City  Mill  Company, 
a  corporation,  by  its  attorney,  filed  before  L.  G.  Bennington, 
a  justice  of  Marion  County,  its  complaint,  and  a  demand  for 
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ope  hundred  and  ninety-four  dollars  and  seventy  cents, 
against  G.  C.  Southern,  upon  which  day  the  justice  issued 
his  summons,  returnable  on  the  27th  day  of  the  same  month, 
on  which  last  named  day  the  parties  appeared  by  their  at- 
torneys, and  the  defendant  also  in  person.  Plaintiff  filed  its 
account,  showing  a  balance  due  it  from  the  defendant  of 
one  hundred  and  eighty-eight  dollars  and  twenty-four  cents, 
to  which  the  defendant  entered  the  plea  that  he  did  not 
owe  the  debt,  and  asked  leave  to  file  special  pleas.  The 
defendant  was  then  sworn,  and  stated  that  he  had  a  just 
defense  to  the  action,  and  applied  for  a  continuance,  and  the 
same  was  granted  to  April  3d,  and,  by  agreement  of  counsel, 
to  the  hour  of  1  o'clock  p.  m.  of  that  day;  and  on  the  said 
3d  day  of  April  the  defendant,  by  his  attorney,  tendered  a 
special  plea  to  the  jurisdiction  of  the  court,  to  the  filing 
of  which  plaintiff  objected;  but  the  justice  overruled  the 
objection,  and  filed  the  plea,  on  which  plea  plaintiff  joined 
issue.  The  case  was  further  continued  to  April  12th  by 
agreement  of  parties,  on  which  day  the  justice,  having  heard 
the  evidence  rendered  judgment  for  plaintiff  for  one  hun- 
dred and  eighty-eight  dollars  and  seventy-seven  cents  and 
costs,  from  which  judgment  defendant  appealed  to  the  cir- 
cuit court  of  said  county.  On  the  16th  day  of  December^ 
1897,  the  parties  appeared  by  their  attorneys  in  the  circuit 
court,  when  the  defendant  tendered  a  special  plea  in  writ- 
ing to  the  jurisdiction  of  the  court,  to  the  filing  of  which 
plaintiff  objected,  which  objection  was  sustained,  and  the 
plea  rejected,  to  which  ruling  of  the  court  the  defendant  ex- 
cepted. And  the  plaintiff  moved  the  court  to  strike  out  of 
the  record  the  special  plea  in  writing  to  the  jurisdiction  of 
the  court  filed  before  the  justice  on  the  3d  of  April,  which 
motion  was  resisted  by  defendant,  but  was  sustained  by  the 
court,  and  the  plea  was  stricken  out;  to  which  action  of  the 
court  the  defendant  excepted,  and  tendered  his  bill  of  ex- 
ceptions, which  was  signed  by  the  judge,  and  made  part  of 
the  record.  On  the  9th  day  of  March,  1898,  a  jury  was  duly^ 
impaneled  and  sworn  in  the  case,  and,  having  heard  the 
evidence  and  arguments  of  counsel,  on  the  10th  day  of 
March  returned  a  verdict  for  the  plaintiff,  and  assessed  its 
damages  at  one  hundred  and  eighty-eight  dollars  and 
twenty-four  cents;  when  the  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new  trial  of  the  case,. 
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on  the  ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence;  and  the  court,  having  taken  said  motion  under 
consideration,  as  well  as  the  additional  ground  assigned 
by  the  defendant,  that  the  court  had  erred  in  permitting 
improper  evidence  to  go  to  the  jury  offered  by  the  plaintiff 
and  objected  to  by  the  defendant,  overruled  said  motion  and 
rendered  judgment  on  said  verdict;  to  which  rulings  of  the 
court  the  defendant  excepted,  and  tendered  his  bill  of  ex- 
ceptions, which  included  also  all  of  the  evidence  in  the  case, 
which  was  signed  and  made  part  of  the  record.  Defendant 
obtained  from  this  Court  a  writ  of  error  and  supersedeas, 
assigning  the  following  errors:  First.  It  is  error  not  to  dis- 
miss said  action  for  want  of  jurisdiction  upon  the  special 
plea  filed  in  writing  by  the  defendant  before  said  justice. 
Second.  It  was  error  not  to  permit  the  special  plea  in  writ- 
ing tendered  by  the  defendant  in  the  circuit  court  of  said 
county  to  be  filed.  Third.  It  was  error  to  strike  out  of  the 
record  said  special  plea  filed  before  the  justice  as  aforesaid. 
Fourth.  It  was  error  to  overrule  defendant's  exceptions  to 
plaintiff's  testimony  introduced  before  the  jury  at  the  hear- 
ing at  said  circuit  court.  Fifth.  It  was  error  not  to  sustain 
defendant's  motion  to  set  aside  the  verdict  of  the  jury  and 
grant  a  new  trial  on  the  grounds  assigned  in  said  motion. 

The  first  three  assignments  raise  substantially  the 
same  question, — w^hether  a  plea  to  the  jurisdiction,  in  the 
nature  of  a  plea  in  abatement,  can  be  filed  before  a  justice: 
and  whether,  on  appeal  to  the  circuit  court,  such  plea  could 
be  filed.  The  pleadings  in  justice's  court  are  prescribed  by 
statute,  which  provides  that  "the  answer  of  the  defendant 
may  contain — First,  a  denial  of  the  complaint  or  some  part 
thereof;  second,  a  statement  of  the  facts  constituting  a  de- 
fense or  counterclaim.  Such  pleadings  are  not  required  to 
be  in  any  particular  form,  but  must  be  such  as  to  enable 
a  person  of  common  understanding  to  know  what  is  in- 
tended." In  Zbrfrfv.  Cff/^s,  20  W.  Va.  464,  Judge  Snyder, 
in  delivering  the  opinion  of  the  Court,  says  (page  470):  ^'No 
})rovision  is  made  for  pleas  in  abatement,  as  is  the  case  in 
courts  of  record;  and,  as  a  substitute  for  such  pleas  to  the 
jurisdiction  of  the  justice,  it  is  provided  in  section  49  that 
the  plaintiff's  action  shall  be  dismissed,  at  his  costs,  'when- 
ever it  appears  that  the  justice  has  no  jurisdiction  thereof.' 
This  obviously  means,  if  it  appears  at  any  time  during  the 
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trial  by  the  evidence  or  otherwise,  the  actioa  shall  be  dis- 
miseed."  And  in  point  4  of  the  syllabus  in  said  ease  it  is 
held  that  "the  pleadings  in  justices'  court  are  prescribed  by 
statute,  and  no  provision  is  made  for  pleas  in  abatement. 
Such  plea,  therefore,  to  the  jurisdiction  of  the  justice,  can- 
not be  properly  filed,  either  before  the  justice  or  the  county 
court,  to  which  such  action  may  be  removed  under  the 
statute."  And  section  66,  chapter  50,  Code,  contains  sub- 
stantially the  same  provision  as  that  in  section  49,  Acts 
1872-73,  referred  to  above.  The  defendant's  plea  to  the  juris- 
diction, as  in  the  case  just  cited,  "was  entirely  unnecessary 
and  improper  in  the  case,  and  was  properly  rejected,"  and 
this  being  so,  it  was  proper  to  strike  out  that  filed  before 
the  justice.  The  want  of  jurisdiction  did  not  appear  upon 
the  summons.  And  did  it  appear  in  any  way  upon  the  trial 
of  the  case  or  otherwise?  It  is  insisted  by  the  plaintiff  in 
error  that,  the  plea  to  the  jurisdiction  offered  being  rejected 
by  the  circuit  court,  and  that  filed  before  the  justice 
stricken  out,  the  defendant's  evidence  as  to  jurisdiction 
could  not  be  introduced.  This  is  not  the  case,  under  section 
66,  as  construed  in  Todd  v.  Gates^  supra.  Any  evidence  could 
be  introduced  that  could  be  introduced  under  the  plea  to  the 
jurisdiction,  and  evidence  was  adduced  to  prove  that  ^he 
cause  of  action  arose  without  the  county  in  which  the  action 
was  brought.  It  was  sought  to  be  proven  by  defendant  be- 
low that  the  goods  wore  shipped  to  him  in  Harrison  County 
merely  for  distribution  among  the  customers. of  plaintiff, 
and  that  he  was  not  chargeable  with  the  goods,  It  appears 
that  his  own  brother,  J.  R.  Southern,  was  then  manager  of 
the  plaintiff;  that  he  opened  an  account  with  defendant, 
and  charged  him  on  the  books  of  the  company  with  the 
goods  shipped,  and  that,  too,  on  his  own  written  orders  to 
ship  to  him.  Witness  Watson,  president  of  plaintiff,  testi- 
fies that  his  attention  was  called  by  the  manager,  (J.  R. 
Southern)  to  Mr.  Southern's  account,  that  he  had  been  send- 
ing him  statements,  and  that  he  had  failed  to  make  any  re- 
sponse. At  length  he  determined  to  find  out  something 
about  the  cause;  that  he  thought  there  might  be  some  rea- 
son for  his  silence,  and  he  investigated  until  he  was  per- 
fectly satisfied  that  the  account  was  correct;  that  he  wrote 
to  G.  C.  Southern  in  regard  to  the  account  from  three  to  six 
months  before  the  death  of  Manager  Rymer  Southern.    Wit- 


7S8  Mountain  City  Mill  Co.  r.  Southern.  [46 

nesB  Harvey  F^hain,  manager  of  plaintiflp,  testifies  that  he 
«aw  defendant  in  Adamston  in  May,  1896.  Something  was 
mentioned  about  the  account.  He  said  he  could  not  do  any- 
thing then,  but  would  later.  They  walked  down  the  rail- 
road together,  when  he  told  witness  he  was  m  the  poultry 
business,  and  was  going  up  the  West  Virginia  &  Pittsburg 
road,  and  would  try  and  sell  some  flour  for  him.  Witness 
heard  nothing  then  but  that  the  account  was  all  right.  Wit- 
ness saw  him  again  afterwards  at  Clarksburg  fair.  "He 
said  he  would  have  some  money  for  us  before  long,  and  I 
believe  I  asked  him  to  help  us  out.  He  didn»'t  say  then  that 
he  didn't  owe  it."  Witness  saw  him  again  on  the  1st  day  of 
January,  lSt)7,  and  asked  him  if  he  could  do  something  for 
them.  ^'Southern  said  he  didn't  have  any  money  then;  that 
he  didn't  want  to  be  pushed  on  it,  and  he  would  settle  it 
all  right;  that  he  would  come  down  before  the  last  of  Jan- 
uary, and  settle  either  by  note  or  cash."  Witness  says  he 
sent  him  one  or  two  statements  about  his  account,  and  he 
knows  of  the  president  of  the  company  writing  him  twice 
about  the  account  prior  to  Ist  of  January,  1897,  between 
September  and  December,  and  they  had  no  letters  from  him. 
Defendant  does  not  deny  receiving  the  statements.  When 
asked  about  the  conversations  with  Rhain  about  the  ac- 
count, he  at  first  denied  any  conversation  about  it.  Then 
said  Shain  said  something  about  the  account,  "and  said  Mr. 
Watson  would  have  sued  me  if  it  wasn't  for  him,  and  I  said 
let  him  sue  me.''  The  letters  of  the  defendant  ordering  the 
flour,  and  the  bills  of  lading  shipping  the  same  to  him,  are 
filed;  and  the  large  perponderance  of  evidence  is  he  knew  the 
account  was  charged  to  him  by  his  brother,  who  was  then 
manager  of  the  plaintiff  corporation,  and  there  is  no  evi- 
dence that  he  made  a  protest  against  it.  The  defendant 
claims  that  he  received  the  flour  as  the  agent  of  plaintiff, 
and  simply  distributed  it  to  the  purchasers  who  were  deal- 
ing with  plaintiff;  but  it  is  shown  that  he  collected  all  the 
moneys,  the  proceeds  of  the  sales,  and  he  either  received  it 
as  owner  and  seller  of  the  flour  or  as  agent  of  plaintiff.  If 
owner,  then  he  was  chargeable  with  the  flour;  and  if  agent, 
he  should  account  for  the  proceeds;  and  he  filed  no  offsets 
or  plea  of  payment,  and  the  account  filed  and  proved  by 
plaintiff  shows  the  balance  due,  the  amount  of  the  judg- 
ment.  The  evidence  in  the  case  is  such  that  it  is  eminently 
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proper  for  a  jury  to  pass  upon  it,  and  having  done  so  to  the 
satisfaction  of  the  circuit  court,  and  there  being  ample  evi- 
dence to  support  it,  I  am  of  the  opinion  that  the  verdict 
should  not  be  disturbed. 

It  is  contended  by  plaintiff  in  error  that  there  was  no 
pleading  on  the  part  of  plaintiff  which  disclosed  the  nature 
of  plaintiff's  claim,  as  required  by  section  50,  chapter  50, 
Code,  and  upon  which  pleading  judgment  could  be  entered 
for  the  plaintiff,  and  therefore  it  was  error  to  enter  judg- 
ment in  the  absence  of  such  pleading.  Clause  5  of  said  sec- 
tion says:  '*Such  pleadings  are  not  required  to  be  in  any 
particular  form,  but  must  be  such  as  to  enable  a  person  of 
common  understanding  ito  know  what  is  intended;"  and 
clause  6  says:  ^'Either  party  may  except  to  a  pleading  of  his 
adversary  when  it  is  not  sufficiently  explicit  to  be  under- 
stood, or  if  it  contains  no  cause  of  action  or  defense/'  In 
case  at  bar  it  appears  that  on  March  20,  1897,  plaintiff,  by 
its  attorney,  B.  L.  Butcher,  Esq.,  filed  its  complaint  and  a 
demand  for  one  hundred  and  ninety-four  dollars  and  seventy 
cents;  and  summons  was  issued  on  the  same  day,  returnable 
on  the  27th  of  the  same  month;  and  on  the  27th  day  of 
March  the  parties  appeared,  when  plaintiff  filed  its  account 
showing  a  balance  due  it  from  defendant  of  one  hundred  and 
eighty-eight  dollar^  and  twenty-four  cents;  to  which  the  de- 
fendant entered  the  plea  that  he  did  not  owe  the  debt,  and 
asked  leave  to  file  special  pleas,  and  made  the  statutory  affi- 
davit to  secure  a  continuance,  which  was  had.  There  was 
no  exception  to  the  pleading  that  it  was  not  sufficiently  ex- 
plicit to  be  understood  or  that  it  contained  no  cause  of  ac- 
tion. While  no  formal  complaint  appears  in  the  record,  the 
record  shows  that  a  complaint  was  filed  on  the  day  that  the 
action  was  commenced,  and  the  complaint  must  have  been 
in  writing.  A  verbal  or  oral  complaint  could  be  entered, 
but  could  not  be  filed,  and  that  complaint  must  have  been 
deemed  sufficient,  or  the  defendant  would  have  excepted  to 
it.  And,  further,  clause  8  of  said  section  provides  that,  "in 
an  action  or  defense  founded  upon  an  account,  note,  or 
other  writing  for  the  payment  of  money  it  shall  be  sufficient 
for  the  party  to  deliver  the  account,  note  or  other  writing 
to  the  justice,  and  to  state  that  there  is  due  to  him  thereon 
from  the  adverse  party  a  specific  sum  which  he  claims  to 
recover  or  set  off  in  the  action."    This  provision  makes  the 
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filing  of  the  account  upon  which  the  action  is  based  by  the 
plaintifif,  and  claiming  a  specific  sum  as  due  and  which  he 
\»  entitled  to  recoTer,  a  sufficient  complaint.  In  case  at  bar 
this  was  filed,  and  was  '^sufficiently  explicit  to  be  under- 
stood" by  the  defendant,  who  entered  his  plea  that  be  did 
not  owe  the  amount  claimed  by  plaintiff. 

As  to  the  fourth  assignment,  that  it  was  error  to  over- 
rule defendant's  exceptions  to  plaintiff's  testimony  intro- 
duced before  the  jury  at  the  hearing  at  said  circuit  court,  I 
find  no  action  of  the  court  overruling  objections  by  defend- 
ant to  evidence  introduced  by  the  plaintiff.  On  the  cross- 
examination  of  witness  A.  F.  Wagner,  introduced  by  de- 
fendant in  a  deposition  taken  to  be  used  before  the  justice 
when  the  witness  was  deposing  concerning  two  certain  bills 
handed  him  by  defendant,  or  which  came  to  him  by  mail, 
plaintiff  asked  him  to  "tell  us  how  the  handwriting  of  the 
signature  and  receipt  differs  from  that  in  the  body  of  the 
bill,"  which  was  excepted  to  by  defendant,  While  the  answer 
to  the  question  seems  to  be  harmless,  if  not  wholly  imma- 
terial there  is  nothing  in  the  record  to  show  that  this  deposi- 
tion was  read  at  the  trial  in  the  circuit  court,  and,  if  it  was, 
the  exception  does  not  appear  to  have  been  called  to  the 
attention  of  the  court  to  require  a  ruling  thereon.  The  only 
other  objection  I  find  made  by  defendant  was  to  a  question 
asked  plaintiff's  witness  Watson,  which  objection  was  sus- 
tained by  the  court,  and  to  a  question  propounded  by  plain- 
tiff to  its  witness  Shain  on  rebuttal,  which  objection  was 
also  sustained.  I  fail  to  see  any  error  for  which  the  judg- 
ment should  be  reversed,  and  the  same  is  accordingly  affirm- 
ed. 

Affirmed. 
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CHARLESTON. 

Hungerman  v.  City  of  Wheeling.  66     iSI 

Submitted  June  8,  1899— Decided  November  11,  1899, 

1.  Accident — Negligence — Defective  Streets. 

Where  a  boy  seventeen  years  of  ag«  is  driving  an  open  bugg-y 
along  a  street,  with  two  companions,  younger  than  himself,  be- 
hind a  horse  which  has  contracted  the  vicious  habit  of  backing, 
and  which,  becoming  frightened  at  escaping  steam  from  a  loco- 
motive engine,  stops  and  trembles  for  a  moment,  and,  on  being 
struck  with  a  whip,  commences  backing,  and  in  spite  of  whip 
and  words  continues  to  back  the  buggr  some  twenty- five  or 
twenty-six  feet  on  the  surface  of  the  street,  and  then  dpwn  a 
steep  bank,  by  reason  of  which  one  of  the  occupants  was  injured, 
if  sufficient  time  elapses  between  the  fright  of  the  horse  and  the 
accident  to  permit  the  driver,  a  man  of  ordinary  prudence,  to 
make  a  proper  effort  to  regain  control  of  the  frightened  animal, 
even  though  he  should  fail,  the  city  would  not  be  liable  for  its 
negligence  in  failing  to  maintain  a  rail  or  barrier  along  said 
embankment,  as  the  injury  must  be  attributed  to  the  viciousness 
of  the  horse,  rather  than  the  defect  of  the  street,     (p.  768). 

2.  Streets — Unmanageable  Horses. 

It  is  not  the  duty  of  towns  to  provide  streets  which  shall  be 
safe  for  runaway  or  unmanageable  horses,  or  such  as  have  es- 
caped from  the  control  of  their  drivers  without  the  fault  of  the 
town.     (p.  768). 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  F.  P.  Hung-erman,  by  his  next  friend,  George 

A.  Hungerman,  against  the  city  of  Wheeling.     Judgment 

for  plaintiff,  and  defendant  brings  error. 

Reversed, 

Frank  W.  Nesbitt,  for  plaintiff  in  error. 
Howard  &  Handlan,  for  defendant  in  error. 

Engush,  Judge. 

On  the  11th  of  May,  1898,  Francis  P.  Hungerman,  an  in- 
fant, who  sued  by  his  next  friend,  George  A.  Hungerman, 
brought  an  action  of  trespass  on  the  case  against  the  city 
of  Wheeling,  claiming  damages  to  the  amount  of  five  thou- 
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sand  dollars.  The  declaration  was  demurred  to  by  defend- 
ant,  the  demurrer  overruled,  and  a  plea  of  not  guilty  was 
interposed,  and  issue  joined  thereon.  The  ease  was  sub- 
mitted to  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff 
of  one  thousand  dollars.  The  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial,  and  also  mov- 
ed an  arrest  of  j  udg  ment.  These  motions  were  over  ruled,the 
defendant  excepted,  and  thereupon  judgment  was  rendered 
upon  said  verdict,  and  the  defendant  applied  for  and  ob- 
tained this  writ  of  error. 

The  facts  upon  which  this  suit  was  predicated  are  as 
follows:  Near  the  intersection  of  Wood  and  Twenty-eighth 
streets  in  the  city  of  Wheeling  are  two  bridges,  and  be- 
tween them  a  depression  in  the  ground.  In  order  that 
Twenty-eighth  street  might  be  brought  to  a  uniform  grade, 
a  fill  has  been  made  between  the  bridges,  the  top  of  which 
fill  at  its  narrowest  point  seems  to  have  been  34  feet  wide; 
the  surface  of  the  street  over  this  fill  being  covered  with 
cinder,  and  a  cinder  walk  for  foot  passengers  ran  along 
each  side.  At  the  time  the  injury  complained  of  occurred, 
the  plaintiff,  accompanied  by  two  other  boys,  about  15  and 
17  years  of  age,  respectively,  was  riding  in  an  open  buggy, 
behind  a  horse  which  the  testimony  shows  was  in  the  habit 
of  balking  and  backing.  The  horse  was  driven  by  the  seven- 
teen year  old  boy,  and  they  had  just  turned  into  Twenty- 
eighth  street  from  Wood  street,  and  gone  a  short  distance 
along  the  fill  mentioned,  when,  as  the  driver  testifies,  the 
horse  became  frightened  at  the  exhaust  of  an  engine, 
stopped,  and,  being  struck  with  the  whip,  began  to  back, 
and  became  uncontrollable.  After  backing  fifteen  feet,  the 
buggy  and  horse  went  over  the  embankment.  This  witness 
says  I  let  the  horse  do  as  it  pleased.  I  couldn't  do  any- 
thing more,  so  I  tried  to  talk  to  the  horse,  and  that  didn't 
do  any  good.  We  went  over."  When  asked  if  the  horse  had 
got  uncontrollable,  he  answered,  "To  my  sense,  it  was."  The 
distance  this  horse  backed  is  stated  differently  by  different 
persons.  As  we  have  seen,  Gould  puts  the  distance  at  fif- 
teen feet;  Morrison  says  twenty  to  twenty-five  feet;  Bridigan 
says  forty  feet.  If  we  average  these  estimates,  it  will  make 
twenty-six  feet.  In  stating  that  the  horse  became  uncon- 
trollable Gould  is  confirmed  by  Morrison,  and  this  witness 
saw  the  accident,  and  tells  how  it  occurred.    He  says:  **I 
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heard  the  boy  holler  ^Whoa!'  I  looked  up,  and  I  seen  the 
horse  started  to  back  as  thoogh  he  had  been  frightened  by 
something,  and  I  seen  them  still  keep  on  backing.  Finally 
the  wagon  turned, — ^the  horse  kind  of  pulled  haw,  and 
turned  the  wagon,  and  started  for  the  bank,  op  on  a  line  with 
the  bank,  and  I  hollered,  *Jump,  jump,  boys!'  *'  Now  these 
are  the  circumstances  that  immediately  surrounded  the 
plaintiff  at  the  time  he  received  the  injury  complained  of. 

During  the  progress  of  the  trial,  the  defendant,  by  its 
counsel,  moved  the  court  to  give  to  the  jury  fourteen  in- 
structions. Nos.  1,  2,  3,  4,  and  5  were  given,  and  the  re- 
maining nine  rejected.  The  defendant  excepted  to  the  ac- 
tion of  the  court  in  refusing  the  same.  The  instructions 
thus  refused  read  as  follows,  "(6)  You  are  instructed  by  the 
court  that  if  you  find  that  Twenty-eighth  street  at  the  point 
where  the  accident  occurred,  was  defective  and  d«ingorous 
for  want  of  a  barrier  or  rail,  and  that  the  horse  mentioned 
in  evidence  became  frightened  at  a  locomotive,  and  stopped 
and  shivered  and  backed,  and  that  sufficient  time  elapsed 
between  the  fright  of  the  horse  and  the  accident  to  permit 
the  driver,  being  a  man  of  ordinary  prudence,  to  make  a 
proper  effort  to  gain  control  of  the  frightened  animal,  even 
.though  he  should  fail,  the  injury  must  be  attributed  to  the 
viciousness  of  the  horse,  rather  than  to  the  failure  of  the 
citv  to  maintain  barriers,  and  vou  must  find  for  the  defend- 
ant  city.  (7)  In  order  to  justify  a  verdict  against  the  de- 
fendant city,  it  is  necessary  that  it  appear  from  the  evidence 
not  only  that  ,by  reason  of  the  absence  of  barriers  or  guard 
rails,  Twenty-eighth  street,  at  the  point  where  the  accident 
occurred,  was  unsafe,  but  also  that  it  was  defective,  and 
out  of  repair;  and,  unless  this  fact  is  made  to  appear  from 
the  evidence,  your  verdict  must  be  for  the  defendant  cit}-. 
(8)  The  court  instructs  the  jury  that  under  the  law  of  this 
State,  which  is  binding  upon  the  jury  in  this  case,  that  when 
a  horse,  by  reason  of  fright,  disease,  balkingness,  or  vicious- 
ness, becomes  actually  uncontrollable,  so  that  his  driver 
cannot  stop  him,  or  direct  his  course,  or  exercise  or  regain 
control  over  his  movements,  and  in  this  condition 
comes  upon  a  defect  in  a  highway,  or  upon  a  place 
which  is  defective  for  want  of  a  railing,  by  which  the  in- 
jury is  occasioned,  the  town  or  city  is  not  liable  for  the  in- 
jury, unless  it  appears  that  it  would  have  occurred  if  the 
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horse  had  not  been  so  uncontrollable.  Therefore,  in  this 
case,  even  if  you  find  that  Twenty-eighth  street  was,  nt  the 
time  of  the  accident,  defective  and  dangerous  for  want  of  a 
barrier  or  railing,  and  that  the  accident  complained  ^f 
would  not  have  occurred  had  it  not  been  for  the  absence 
of  barrier  or  rail,  yet  if  you  further  find  that  the  horse  be- 
hind which  the  plaintiff  was  riding  became  either  fright- 
ened or  balky,  and  tlius  became  actually  uncontrollable,  so 
that  his  driver  could  not  stop  him,  or  direct  his  course,  or 
exercise  or  regain  control  over  his  movements,  and  in  this 
condition  came  upon  the  place  where  the  street -wasdiefective 
for  want  of  a  railing  or  barrier,  the  city  cannot  be  held  lia- 
ble for  the  ensuing  accident,  unless  you  further  find  that 
the  accident  would  have  occurred  if  the  horse  had  not  been 
so  uncontrollable.  (9)  Under  the  law  of  this  State  it  is  not 
the  duty  of  the  city  of  Wheeling  to  provide  roads  or  streets 
which  shall  be  safe  for  balking  or  unmanageable  horses,  or 
such  as  have  escaped  from  the  control  of  their  drivers,  with- 
out the  fault  of  the  city.  Therefore  if  you  find  th)at  the  acci- 
dent complained  of  in  this  case  occurred  under  such  cir- 
cumstances, it  appearing  that  otherwise  it  might  not  have 
occurred,  you  must  find  for  the  defendant  city.  (10)  Unless 
you  find  from  the  evidence  that  the  accident  complained  of 
in  this  ease  would  have  inevitably  occurred  by  reason  of 
the  condition  of  the  highway  and  the  absence  of  iJarriers  or 
rails,  you  must  find  for  the  defendant  city.  (11)  Even  if  you 
should  find  that  Twenty-eighth  street  was  defective  and 
dangerous  for  want  of  a  barrier  or  rail,  and  that  the  horse 
referred  to  in  evidence  became  frightened  at  a  locomotive  or 
train  of  cars,  and  while  so  frightened  backed  over  the  em- 
bankment at  the  side  of  Twenty-eighth  street,  and  that  the 
accident  would  not  have  occurred  if  a  barrier  had  been  plac- 
ed at  the  side  of  the  street,  ^^X,,  unless  you  further  find  that 
the  accident  would  have  occurred  if  the  locomotive  had  not 
so  frightened  the  horse,  you  must  find  for  the  defendant 
city.  (12)  Even  if  you  should  find  that  the  highway  at  the 
point  where  the  accident  occurred  was  defective  and  dan- 
gerous for  want  of  a  barrier  or  guard  rail,  yet  if  you  fur- 
ther find  that  the  horse  mentioned  in  the  evidence  was  what 
is  knot^rn  as  a  balker,  and  that  on  the  occasion  of  the  acci- 
dent he  balked,  and  got  actually  beyond  the  control  of  his 
driver,  and  thus  backed  the  buggy  over  the  embankment  at 
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the  side  of  the  road,  your  verdict  must  be  for  the  defendant 
city,  unless  you  further  find  that  the  accident  would  have 
occurred  if  the  horse  had  not  so  balked  and  so  become  un- 
controllable. (13)  Under  the  law  of  this  State,  which  is  bind- 
ing upon  the  jury  in  this  case,  the  defendant  city  is  not  re- 
quired to  make  the  traveled  part  of  the  street  the  whole 
width 'as  laid  out,  and  the  defendant  is  not  liable  for  defects 
on  the  part  not  usually  traveled  upon  which  do  not  affect  the 
safety  of  the  traveled  part.  Therefore,  no  matter  what  de- 
fect may  be  shown  to  have  existed  on  Twenty-eighth  street 
at  any  point  outside  of  the  part  usually  traveled  upon  by 
vehicles,  you  cannot,  upon  that  account,  find  against  the 
defendant  city,  unless  it  appears  that  such  defect  affected 
the  safety  of  the  traveled  part  of  the  street.  (14)  If  you  find 
that  Jay  Gould,  the  driver  of  the  horse  mentioned  in  ev- 
idence, was  not  a  man  of  ordinary  prudence,  or  as  prudent 
as  such  a  man  ^would'  be,  at  the  time  the  accident  occurred, 
and  that,  if  a  man  of  ordinary  prudence  had  been  driving 
the  horse,  and  using  ordinary  care,  the  accident  would  prob- 
iiblv  not  have  occurred,  the  accident  must  be  attributed 
to  the  lack  of  prudence  on  the  part  of  Jay  Gould,  and  you 
must  find  for  the  defendant  city." 

The  court  also,  at  the  instance  of  the  plaintiff,  gave  to 
the  jury  .three  instructions,  and  to  the  second  and  third 
thus  given  the  defendant  objected,  and  claimed  that  the 
court  erred  in  giving  instructions  Nos.  2  and  3  asked  for 
by  plaintiff,  which  read  as  follows:  (2)  The  court  instructs 
the  jury  that,  where  a  rail  or  barrier  is  necessary  for  the 
proper  security  of  travelers  at  places  along  a  public  street 
which,  from  their  nature,  would  be  otherwise  unsafe,  and 
the  maintenance  of  such  rail  or  barrier  would  have  pre- 
vented the  happening  of  an  injury,  it  is  negligence  not  to 
construct  and  properly  maintain  such  a  barrier.  There- 
fore, in  this  case,  taking  into  consideration  the  na- 
ture and  construction  of  Twenty-eighth  street  at  the 
scene  of  the  accident,  the  declivity  extending  down 
from  the  north  side  of  said  street  to  the  Termi- 
nal Railroad  tracks  beneath,  the  several  lines  of 
railroad  beneath  said  street,  and  th'e  railroad  ex- 
tending along  Wood  street  and  over  Twenty-eighth  street 
at  the  intersection  of  said  streets,  and  the  two  bridges  lo- 
cated on  Twenty-Eighth  street,  if  you  believe  that  a  rail 
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or  barrier  was  necessary  to  make  Twenty-Eighth  street  at 
said  point  reasonably  safe  for  travelers,  and  that  withont 
such  rail  or  barrier  said  street  at  said  point  would  be  un- 
safe and  dangerous,  then  an  injury  sustained  by  Francis 
P.  Hungerman,  proximately  caused  by  the  absence  of  such 
rail  or  barrier,  is  due  to  the  negligence  of  the  city  of  WTieel- 
ing,  and  the  said  city  is  liable  in  damages  therefor.  (3)  The 
jury  are  instructed  that,  if  their  verdict  be  for  the  plaintiff, 
they  are,  in  estimating  his  damages,  at  liberty  to  consider 
the  health  and  condition  of  the  plaintiff  before  the  injury 
complained  of  as  compared  with  his  present  condition  in 
consequence  of  said  injury,  and  whether  said  injury  is  in 
its  nature  permanent,  and  the  consequent  loss  resulting 
therefrom,  and  how  far  said  injury  is  calculated  to  disable 
the  plaintiff  from  enp^aging  in  mental  pursuits  or  employ- 
ments in  the  future,  for  which,  in  the  absence  of  said  in- 
jury, he  would  have  been  qualified,  and  also  the  physical 
suffering  to  which  he  was  subjected  or  may  be  subjected  by 
reason  of  said  injury,  and  to  allow  such  damages  as,  in  the 
opinion  of  the  jury,  will  be  a  fair  and  just  compensation  for 
the  injury  which  the  plaintiff  has  sustained;  but  your  ver- 
dict must  not  exceed  the  sum  of  |5,000." 

Now,  without  taking  up  these  instructions  seriatim 
and  analyzing  them,  my  conclusion,  from  the  whole  case- 
presented  by  the  record,  is  that  the  error  into  which  the 
learned  judge  was  led  in  ruling  upon  these  instructions 
arose  mainly  from  a  misapprehension  of  the  proximate 
cause  of  the  plaintiff's  injury.  The  evidence  clearly  shows 
that  the  street  was  thirty-five  feet  wide  at  the  point  where 
the  accident  occurred,  and  that  this  same  driver  had  re- 
peatedly driven  along  the  same  without  accident,  when 
there  was  no  railing  along  the  embankment,  and  evidently" 
would  have  done  so  on  this  occasion  but  for  the  fact  that 
the  railway  engine  exhausted  its  steam,  causing  the  horse 
to  back  and  become  unmanageable.  But  for  the  noise  made 
by  the  escaping  steam,  no  accident  would  have  occurred;, 
and  this  noise,  causing  the  fright  of  the  horse,  taken  with 
the  horse's  natural  disposition  to  balk  and  back,  was  the 
proximate  cause  of  the  accident,  and  not  the  want  of  a 
guard  rail.  It  is  true,  a  rail  might  have  prevented  the  ac- 
cident, but  no  guard  rail  would  have  been  necessary  if  the 
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horse  had  not  become  uncontrollable.  Counsel  for  the  de- 
fendant in  error  rely  on  the  principles  announced  by  this 
Court  in  Rohrhough  v.  County  Court,  39  W.  Va.  474  (20  S. 
E.  565,)  but,  in  my  view,  the  case  at  bar  is  easily  distinguish- 
ed from  that  case.  In  the  Rohrbough  Case  the  accident 
appears,  as  stated  by  the  Court,  to  have  been  an  instanta- 
neous occurrence,  there  being  not  sufficient  time  between 
the  fright  of  the  horse  and  the  accident  to  enable  the  plain- 
tiff, a  man  of  ordinary  prudence,  to  regain  control  of  his 
horse.  Before  the  plaintiff  could  arise  to  his  feet,  or  do  any- 
thing to  control  it,  the  horse  backed  over  the  unprotected 
wall  of  the  approach  to  the  bridge.  In  that  case  this  Court 
quoted  with  approval  the  case  of  Titis  v.  Inhabitants  of 
Northbridge,  97  Mass.  266,  as  follows:  "When  a  horse,  by 
reason  of  fright,  disease,  or  viciousness,  becomes  actually 
uncontrollable,  so  that  his  driver  cannot  stop  him,  or  direct 
his  course,  or  exercise  or  regain  control  over  his  movements, 
and  in  this  condition  comes  on  a  defect  in  the  highw-ay,  or 
upon  a  place  which  is  defective  for  want  of  a  railing,  by 
which  an  injury  is  occasioned,  the  town  is  not  liable  unless 
it  appear  that  it  would  have  occurred  if  the  horse  had  not 
been  so  uncontrollable.  But  a  horse  is  not  to  be  considered 
uncontrollable  that  merely  shies  or  starts,  or  is  momentarily 
not  controlled  by  the  driver."  In  the  case  under  consider- 
ation, the  horse  stops,  trembles;  the  boy  applies  the  whip; 
he  commences  backing,  and  continues  for  twenty-five  feet, 
and  the  driver  himself  says  the  horse  became  uncontrolla- 
ble. In  the  Rohrbough  Case  this  Court,  in  its  opinion,  uses 
the  following  language:  "From  these  authorities  the  prop- 
osition is  deduced  that,  if  sufficient  time  elapses  between 
the  fright  of  the  horse  and  the  accident  to  permit  the  driv- 
er, being  a  man  of  ordinary  prudence,  to  make  a  proper 
effort  to  regain  control  of  the  frightened  animal,  even 
though  he  should  fail,  the  county  would  not  be  liable  for  its 
negligence,  as  the  injury  must  be  attributed  to  the  vicious- 
ness of  the  horse,  rather  than  the  defect  of  the  highway. 
But  if  no  such  time  intervenes,  and  the  fright  and  accident 
are  concurrent  events,  then  the  county  would  be  liable.'' 
In  that  case  it  did  not  appear  thtat  any  time  intervened  be- 
tween the  fright  of  the  horse  and  the  accident;  the  whole 
matter  was  an  instantaneous  occurrence.  How  different 
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in  this  case.  Here  the  horse  became  uncontrollable,  and 
backed  the  buggy  twentv-five  feet  to  the  edge  of  the  em- 
bankment  and  over  it.    There  was  no  lack  of  time  for  a 
prudent  man  to  regain  control  of  the  animal.  But  for  his 
vicious  conduct,  which  the  evidence  shows  was  habitual, 
and  which  we  must  conclude  was  the  proximate  cause  of 
the  accident,  it  would  not  have  occurred.  In  Horion  v.   City 
of  Taunton,  reported  in  a  note  to  Titus  v.  Inhabitants   of 
Northbridge,  supra,  which  case  was  cited  with  approval 
by  this  Court  in  Smith  v.  County  Court,   33  W.  Va.  713,  (11 
S.  E.  1,)  the  facts  were  similar  to  those  in  the  case  at  bar. 
A  laborer  employed  by  the  city  had  deposited  a  load  of 
stone  within  the  limits  of  the  highway,  and  near  to,  but 
wholly  out  of,  the  traveled  portion  of  it,  by  the  side  of  a 
reservoir.    The  plaintiffs  were  driving  from  west  to  east, 
and  had  come  within  a  few  feet  of  these  stones,  when  their 
horse  took  fright  at  them,  and  suddenly  began  to  back  and 
continued  to  back  until  he  reached  a  point  beyond  the  end 
of  the  railing  west  of  the  brook,  and  within  the  31  feet 
where  the  bank  was  unprotected;  and  there  he  backed 
himself  and  the  wagon  over  the  bank,  and  the  injuries 
were  sustained  for  which  the  action  was  brought.  There 
was  a  judgment  for  the  plaintiffs  in  the  court  below,  which 
was  reversed  by  the  Appellate  Court.  In  my  view  of  the 
case,  these  authorities  correctly  propound  the  law  which 
should  govern  it,  and  lead  me  to  the  conclusion  that  the 
circuit  court  erred  in  giving  instructions  Nos.  1  and  2  ask- 
ed for  by  the  plaintiff,  so  far  as  it  therein  told  the  jury 
that  the  failure  to  keep  Twenty-Eighth  street  in  a  reason- 
ably safe  condition,  or  to  maintain  a  rail  or  barrier  along 
said  street,  was  the  proximate  cause  of  the  plaintiff's  in- 
jury.   This  view  is  also  sustained  by  the  case  of  Jackson 
V.  Town  of  Belleview.  30  Wis.  251,  where  it  was  held  that: 
*lt  is  not  the  duty  of  towns  to  provide  roads  which  shall 
be  safe  for  runaway  or  unnianageable  horses,  or  such  as 
have  escaped  from  control  of  their  drivers  without  the  fault 
of  the  town;  and  where  injuries  are  sustained  under  such 
circumstances,  it  appearing  that  otherwise  they  might  not 
have  been  sustained,  the  loss  must  fall  upon  the  owners.'^ 
See,  dX^o^Fogg  v.  Inhabitants  of  Nahant,  98  Mass.  578.  The 
instructions  asked  for  by  the  defendant  and  rejected  by 
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the  court,  in  my  opinion,  were  proper,  and  the  court  erred 
in  rejecting  same.  It  is  so  apparent  that  the  accident  and 
consequent  injury  to  plaintiff  in  this  case  was  caused  by 
the  vicious  habit  of  the  horse  in  balking  and  backing,  of 
which  the  driver  was  not  only  well  aware,  but  also  aware 
of  the  condition  of  this  street,  over  which  he  had  so  fre- 
quently driven,  as  well  as  the  proximity  of  the  railroad 
tracks  thereto,  that  we  must  consider  the  conduct  of  the 
horse  on  this  occasion,  as  shown  by  the  evidence,  the  prox- 
imate cause  of  the  plaintiff's  injury,  and  conclude  that  the 
court  erred  in  overruling  the  defendant's  motion  to  set 
aside  the  verdict  and  award  a  new  trial.  The  judgment  com- 
plained of  is  therefore  reversed,  and  a  Lew  trial  awarded. 

Reversed, 


CHARLESTON. 

Chapman  ei  aU  v.  Charter  et  aL 

Submitted  February  4,  1899— Decided  November  11,  1899. 

1.  Deed — Property  Conveyed, 

A  deed  made  in  the  following-  form:  *'This  deed  made  and  en- 
tered into  this  first  day  of  March,  1894,  by  and  between  A.  C. 
and  W.  A.  C,  her  husband,  of  the  first  part,  and  C.  A.  C.  and 
L.  R.  C,  all  of  the  county  of  D.,  and  State  of  "West  Virgin- 
ia, witnesseth,  that  for  and  in  consideration  of  the  sum  of  $500 
*  *  *  the  parties  of  the  first  part  have  sold  and  doth  hereby 
convey  unto  the  parties  of  the  second  part  a  certain  tract  of  land 
[describing  it] .  And  the  parties  of  the  first  part  hereby  cov- 
enant that  they  will  warrant  generally  the  property  hereby  con- 
veyed, retaining  a  vendors 's  lien  to  secure  the  payment  of  the 
residue  of  the  purchase  money.  Witness  the  following  signatures 
and  seals.  A.  C.  [Seal.]  W.  A.  C.  [Seal.]," — duly  acknowl- 
edged, conveys  all  the  right,  title,  and  interest  of  W.  A.  C,  the 
husband,  in  and  to  the  described  property,  whether  the  legal 
title  was  in  him  or  in  A.  C,  the  wife.     (p.  778). 


46  760 
51  114' 

46  700 
f  69  672 


770  Chapman  v.  Charter.  L46 

2.  Vkkd—*' Conveys''  *'Grants,'' 

The  word  ••convey;'*  as  used  by  ••the  parties  of  the  first  part" 
in  said  deed,  is  equivalent  in  effect  to  the  word  ••grant,"  sug-- 
gested  in  section  1,  chapter  72,  Code,     (p  778). 

3.  Demurrer  to  Evidencr 

A  case  in  which  it  was  not  error  to  require  plaintiffs  to  join  in 
demurrer  of  defendants  to  the  evidence,     (p.  780). 

Error  to  Circuit  Court,  Doddridge  County 

Action  by  Lloyd  W.  Chapman  and  another  against 
Lathrop  R.  Charter  and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error. 

Affirmed. 

G.  W.  FARRand  L.  W.  Chapman,  for  plaintiffs  in  error. 

J.  V.  Blair,  M.  H.  Willis,  John  Bassel,  Miixard  F. 
Snider  and  Edward  McSwekney,  for  defendants  in  error. 

McWhorter,  Judge: 

This  is  a  writ  of  error  by  plaintiffs,  Lloyd  W.  Chapman 
flnd  George  J.  Cottrill,  to  a  judgment  rendered  in  an  action 
of  ejectment  brought  by  them  in  the  circuit  court  of  Dod- 
dridge County,  at  the  March  term,  1898,  in  favor  of  the  de- 
fendants, Lathrop  R.  Charter,  Emory  Myers,  and  D.  H. 
Anderson,  on  demurrer  to  the  evidence  of  the  plaintiffs. 
The  action  was  for  a  tract  of  seventy-one  acres  of  land  in 
the  county  of  Doddridge,  described  by  metes  and  bounds 
in  the  declaration  and  deeds  offered  in  evidence.  Defend- 
ants appeared  and  entered  their  plea  of  not  guilty, 
upon  which  issue  was  joined,  and  upon  the  26th  day 
of  March,  1898,  a  jury  was  duly  impaneled  and  sworn. 
Plaintiffs  introduced  as  a  witness  George  Fox,  who 
testified;  That  he  was  acquainted  with  the  parties 
to  the  suit,  and  was  asked  if  he  ever  had  a  con- 
versation with  C.  A.  Charter  in  regard  to  the  land 
in  controversy,  and  what  he  said  about  it.  He  answer- 
ed :  "C.  A.  Charter  told  me  he  bought  the  land  of  Mrs.  Cot- 
trill,  and  gave  f 500  for  it.  He  said  the  royalty  was  sold  on 
it  when  he  bought  it,  but  he  didn't  think  it  would  amount 
to  anything.  I  asked  him  what  he  bought  the  land  for, 
and  he  said  he  thought  he  would  put  up  a  slaughter  house 
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on  it."    That  such  conversation  was  in  1894,  either  in  June 
or  July.    And  therefore  defendants  insisted  that  said  ev- 
idence was  inadmissible  in  law  upon  the  issue,  and  moved 
the  court  to  exclude  it  from  the  jury,  and  the  court  sustain- 
ed said  motion,  and  the  plaintiffs  excepted  to  such  ruling, 
which  exception  was  saved  to  them  by  bill  of  exceptions. 
It  was  admitted  by  defendants  that  J.  D.  McReynolds  had 
the  full  and  complete  title,  derived  from  patent  or  grant 
from  the  commonwealth  of  Virginia,  and  various  interme- 
diate conveyances  from  and  under  the  patentee  or  grantee 
of  the  commonwealth,  and  that  he  had  such  title  prior  to 
and  on  the  22d  day  of  October,  1888,  to  the  land  in  contro- 
versy.   Plaintiffs  then  introduced  a  deed  dated  on  the  22d 
day  of  October,  1888,  duly  executed  and  acknowledged  on 
the  23d  day  of  October,  1888,  by  J.  D.  McReynolds  and 
Mary  M.,  his  wife,  whereby  they  conveyed  the  said  tract  of 
71  acres  of  land  to  William  A.  Cottrill,  with  covenants  of 
general  warranty,  retaining  their  vendor's  lien  for  a  resi- 
due of  purchase  money  thereon,  which  deed  was  admitted 
to  record  in  the  clerk's  office  of  Doddridge  County  on  the 
Cth  day  of  December,  1896,  and  had  the  following  indorse- 
ments thereon:  "This  said  deed  was  handed  back  to  me 
in  the  fall  of  1892  by  consent  of  W.  A.  Cottrill  and  wife, 
and  a  new  deed  made  to  Arminta  Cottrill,  the  wife  of  W. 
A.  Cottrill.    (Signed)  J.  D.  McReynolds,  Kenton,  W.  Va., 
Nov.  8.,  1896.*'  Also:  "Deed  recalled,  cancelled,  and  made 
to  Arminta  Cottrill,  wife  of  W,  A.  Cottrill,  in  the  fall  of 
1892.  (Signed)  J.  D.  McReynolds/'    Plaintiffs  also  introduc- 
ed a  deed  executed  by  W.  A.  Cottrill  and  Arminta  Cottrill, 
his  wife,  to  L.  W.  Chapman  and  George  J.  Cottrill,  dated 
January  25,  1896,  and  recorded  on  the  same  day,  whereby, 
in  consideration  of  one  dollar  in  hand  paid,  "and  further 
consideration  not  here  set  forth,"  the  said  W.  A.  Cottrill 
and  wife  granted,  with  special  warranty,  the  said  tract  of 
«eventy-one  acres  of  land  to  said  L.    W.    Chapman    and 
George  J.  Cottrill.  Plaintiffs  also  offered  in  evidence  a  state- 
ment in  writing  under  seal,  made,  executed,  and  acknowl- 
edged by  J.  D.  McReynolds  and  Mary  M.  McReynolds,  his 
wife,  dated  the  9th  day  of  February,  1893,  and  sworn  to  by 
J.  D.  McReynolds,  and  recorded  on  said  9th  day  of  Februa- 
*  ry,  1893,  which  statement  was  to  the  effect  that  prior  to 
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April  22,  1891,  to  wit,  on  the  Ist  day  of  November,  1889, 
the  said  McReynolds  and  wife  did  make,  execute,  acknowl- 
edge, and  deliver  to  W.  A.  Cottrill  a  good  and  lawful  deed, 
with  general  warranty,  of  a  certain  tract  of  land,  contain- 
ing about  seventy-one  acres,  stating  the  district  in  Dod- 
dridge county  where  the  same  was  situate,  and  giving  names 
of  adjoining  owners;  that  they  had  retained  a  vendor's  lien 
to  secure  the  deferred  payments  of  f 303.75;  that  afterwards, 
on  or  about  the  12th  day  of  October,  1892,  in  said  county, 
said  Cottrill  returned  to  them  with  said  deed,  it  not  having 
been  recorded,  and  requested  that  they  execute  another 
deed  for  the  same  land  to  his  wife,  Arminta  Cottrill,  and 
saying  that  he  would  destroy  the  first  named  deed,  and  they 
did  then  and  there  execute  and  deliver  to  the  said  Arminta 
Cottrill  a  deed  for  said  land  in  consideration  of  two  hundred 
dollars  in  hand  paid  and  the  deferred  amount  of  one  hun- 
dred and  fifty-three   dollars  and  seventy-five   cents,  for  the 
payment  of  which  they  retained  a  vendor's  lien,  and  referred 
to  said  deed  of  October  12, 1892,  for  a  more  definite  descrip- 
tion of  said  land,  and  stating  that  **the  deed  first  above  men- 
tioned was  destroyed."  To  the  introduction  of  which  state- 
ment defendants  objected,  which  objection  was  overruled, 
and  defendants  excepted.  Plaintiffs  also  introduced  in  ev- 
idence a  copy  of  sale  or  lease  executed  by  W.  A.  Cottrill  to . 
A.  n.  Low,  dated  the  22d  day  of  April,  1891,  which  was  duly 
acknowledged  by  Cottrill  and  Low,  and  recorded  April  23, 
1891,  by  which  lease  or  sale,  in  consideration  of  fourteen 
dollars  and  twenty-one  cents,  Cottrill  granted  and  conveyed 
to  said  Low,  subject  to  the  conditions  set  forth  in  the  paper, 
all   the  oil  and  gas  in  and  under  the  said  seventy-one  acres 
said  grant  subject  to  any  rights  existing  to  the  lessee  by 
virtue  of  the  lease  theretofore  given  on  said  oil  and  gas; 
but  if  said  lease  had  expired  or  become  void,  or  if  no  such 
lease  ever  existed,  said  grantee  should  have,  and  was  there- 
by granted,  all  the  rights  and  privileges  of  drilling  and  op- 
erating on  said  land,  to  produce,  store,  and  remove  said  oil 
and  gas,  necessary  and  usually  granted  to  the  lessee  in  an 
oil  and  gas  lease.    The  grant  and  conveyance  were  made 
on  condition  that  lessee  should,  within  90  days  after  a  well 
should  be  drilled  on  said  land  to  the  usual  depth  for  oil  and 
gas,  and  properly  tubed  and  tested  for  oil,  pay  to  the  grant- 
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or  the  sum  of  three  hundred  and  fifty-five  dollars,  and  if 
said  grantee  should,  as  he  might  do  at  his  option,  omit  to 
pay  the  three  hundred  and  fifty-five  dollars  within  the  time, 
then  the  grant  should  be  absolutely  void,  as  though  it  had 
never  been  made,  and  the  grantor  should  retain  the  fourteen 
dollars  and  twenty-one  cents  as  liquidated  damages,  and 
depositing  the  |355  to  the    credit  of  grantor  in  a  bank  at 
Clarksburg  should  be  equivalent  to  payment  to  and  accept- 
ance by  grantor;  and  \\.  was  agreed  that  in  case  the  lease  re- 
mained in  force,  and  grantee  paid  the  three  hundred  and 
fifty-five  dollars,  he  should  thereafter  be  entitled  to  all  the 
money  and  royalty  arising  therefrom,  but  not  before  the 
money  was  paid.  Said  grant  was  to  expire  ten  years  from 
its  date  if  no  well  should  be  drilled  by  that  time  on  said 
land,  unless  said  sum  of  three  hundred  and  fifty-five  dol- 
lars was  paid  without  the  well  being  drilled.    Said  grant, 
and  its  conditions,  terms,  and  provisions,  should  apply  and 
extend  to  the  grantor  and  grantee,  their  heirs,  executors,  ad- 
ministrators, and  assigns.    To  the  introduction  of  which  de- 
fendants objected.     The  objection  was  overruled,  and  de- 
fendants excepted.    Plaintiffs  offered  in  evidence  a  record- 
ed lease  executed  by  L.  IR.  Charter  and  wife  to  E.  Myers, 
dated  June  18,  1896,  of  the  said  tract  of  seventy-one  acres, 
for  the  sole  and  onjy  purpose  of  drilling  and  operating  for 
oil  and  gas,  etc.,  the  lessor  to  have  one-eighth  of  the  oil  as 
royalty.    Also,  an  agreement  between  E.  Myers  and  D.  H. 
Anderson,  whereby  said  Myers  assigned  all  his  right,  title, 
and  interest  in  said  lease  to  sajld  Anderson.    AI90,  a  written 
notice  given  by  plaintiffs  to  L.  B.  Charter  and  C.  A.  Charter, 
dated  January  27,  1896,  notifying  them  that  plaintiffs  had 
purchased  said  land  under  said  deed  of  January  25,  1896; 
that  they  were  informed  that  said  Charters  claimed  to  be 
the  owners  thereof  by  purchase  from  Arminta  Cottrill ;  and 
that  they  were  trying  to  dispose  of  that  said  supposed  title 
by     sale,     lease,     or     otherwise, — and     notifying     them 
not  to    attempt    to  dispose  of    said  pretended    title,  be- 
cause said  Arminta  had  no  title  when  they  pretended  to  pur- 
chase the  said  land,  which  notice  was  on  record,  and  dated 
February  9,  1893,  which  showed  that  a  deed  for  said  land 
was  made  to  W.  A.  Cottrill  on  November,  1,  1889,  by  J.  D. 
McReynolds,  the  owner  thereof,  and  same  had  not  been 
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reconveyed  by  Cottrill  to  McReynolds,  and  therefore  legal 
title  was  in  said  Cottrill,  which  notice  was  served  on  L.  R. 
Charter  and  C.  A.  Charter  the  day  of  its  date.  To  the  intro- 
duction of  which  notice  the  defendants  objected,  the  objec- 
tion was  overruled,  the  notice  introduced,  and  defendants 
excepted.  Also,  the  declaration  in  the  case,  and  service  of 
notice  of  its  filing  were  introduced  by  plaintiffs  and  read 
to  the  jury.  Plaintiffs  demanded  of  defendants  an  original 
contract  between  L.  R.  Charter  and  E.  Myers,  which  is  pro- 
duced and  copied  into  the  evidence  in  the  case.  It  is  dated 
June  18,  1896,  and  is  an  agreement  on  the  part  of  E.  Myers, 
lessee  of  L.  R.  Charter,  of  the  seventy-one  acres  of  land,  not 
to  hold  or  attempt  to  hold  L.  R.  Charter,  the  lessor,  respon- 
sible to  him  for  any  damages  or  costs  he  might  sustain  by 
reason  of  any  claim  of  any  party  or  parties  claiming  title 
to  an  interest  in  said  land.  They  also  were  permitted,  over 
the  objection  and  exception  of  the  defendants,  to  introduce 
a  certificate  of  Lee  Haymond,  cashier  of  the  Merchants'.  Na- 
tional Bank  of  West  Virginia,  at  Clarksburg,  to  the  effect 
that  A.  n.  Low,  for  himself  and  his  assigns,  had  on  the 
9th  day  of  March,  1896,  deposited  in  said  bank  to  the  credit 
of  L.  R.  Charter  the  sum  of  three  hundred  and  fifty-five  dol- 
lars, as  the  final  amount  allowed  to  be  paid  by  the  grantee 
in  that  certain  grant  of  the  oil  and  gas  in  the  seventy-one 
acres  of  land  (referring  to  the  said  instrument  in  writing 
made  by  W.  A.  Cottrill  to  said  Low,  dated  April  22,  1891); 
the  interest  of  said  Cottrill  to  the  land  having  since  become 
vested  in  said  L.  R.  Charter,  subject  to  the  rights  of  said 
Low  and  his  assigns.  Oral  testimony  was  also  introduced 
showing  the  possession  of  W.  A.  Cottrill  under  the  deed  of 
October  22,  1888,  and  George  J.  Cottrill  testified:  That  he 
took  possession  under  the  deed  of  January  25, 1896,  from  W. 
A.  Cottrill  and  Arminta  Cottrill  to  plaintiffs.  That  defend- 
ants got  possession  of  the  land  and  locked  up  the  house. 
That  he  w'ent  there  and  could  not  get  in,  and  they  would 
not  let  him  in,  and  he  had  a  lot  of  stuff  therein.  That  Myers 
came  over  to  survey  and  run  out  the  line,  and  witness  noti- 
fied them  that  it  was  his  land,  and  to  get  off,  when  Myers 
said,  "Let  us  put  down  a  well,  and  have  the  contest  over 
the  oil."  Witness  replied  that  he  would  not  do  it.  "They 
went  on  and  made  their  location,  and  got  their  rig  cut,  and 
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I  went  over,  and  they  were  drawing  lumber,  or  fixing  to; 
and  I  went  and  stood  on  the  lines,  and  said,  the  first  man 
that  started  the  horses,  I  would  shoot  him,  and  they  un- 
hitched their  horses  and  took  them  away.  That  was  in 
June.  I  came  home  that  night,  and  that  night  they  run  their 
lumber  in  and  put  up  their  rig.''  Other  oral  testimony  was 
taken,  but  I  deem  it  unnecessary  to  notice  it  here. 

The  defendants  offered  in  evidence  a  deed  dated  the 
12th  day  of  October,  1892,  from  J.  D.  McReynolda  and  wife 
to  Arminta  Cottrill,  duly  acknowledged  on  that  day,  and 
recorded  on  the  13th  day  of  October,  1892,  purporting  to 
convey,  with  general  warranty,  said  tract  of  71  acres  of 
land  to  Arminta  Cottrill.  Also,  a  deed  dated  March  1, 1894, 
from  Arminta  Cottrill  and  W.  A.  Cottrill,  her  husband,  to 
C.  A.  Charter  and  L.  R.  Charter,  which  deed  was  acknowl- 
edged on  the  5th  day  of  March,  1894,  and  duly  recorded  on 
the  6th  day  of  the  same  month,  and  in  consideration  of  f  500, 
of  which  two  hundred  and  fifty  dollars  was  paid,  and  a  ven- 
dor's lien  reserved  for  the  residue,  conveyed,  with  general 
warranty,  the  said  tract  of  land  to  said  C.  A.  and  L.  R.  Char- 
ter. Also,  a  deed  dated  January  27, 1896,  from  C.  A.  Charter 
and  Henrietta  Charter,  his  wife,  to  L.  R.  Charter,  admitted 
to  record  January  28,  1896,  whereby,  in  consideration  of 
one  hundred  dollars  cash,  and  the  surrender  by  L.  R.  Char- 
ter to  C.  A.  Charter  of  his  note  for  one  hundred  and  twen- 
ty-five dollars  made  March  1,  1894,  and  the  assumption 
by  L.  R.  Charter  of  the  payment  of  all  the  purchase  money 
remaining  unpaid,  said  C.  A.  Charter  and  wife  conveyed  all 
their  right,  title,  and  interest  in  the  undivided  one-half  of 
said  tract  of  land,  with  special  warranty.  Also,  a  contract 
in  writing  dated  March  1,  1894,  between  Arminta  Coltrill 
and  W.  A.  Cottrill  and  L.  R.  Charter  and  C.  A.  Charter, 
whereby  the  said  Cottrill  agreed  to  sell  the  said  tract  of 
seventy-one  acres  of  land  to  said  Charters  in  consideration 
of  five  hundred  dollars,  two  hundred  and  fifty  dollars  of 
which  was  paid;  the  residue  to  be  paid  in  two  equal  pay- 
ments of  one  hundred  and  twenty-five  dollars  at  one  and 
two  years;  said  Cottrills  to  make  a  good  and  sufficient  deed 
within  ten  days  from  that  date,  and  to  give  possession  of 
the  property  on  or  before  April  10,  1894.  The  wheat  then 
sown  on  the  land  was  reserved  by  the  Cottrills,  and  they 
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were  to  take  good  care  of  the  property  until  poBsession  was 
given.  To  the  introduction  of  each  of  said  papers  as  evi- 
dence by  the  defendants  the  plaintiffs  objected,  which  said 
several  objections  were  overruled,  and  the  papers  permit- 
ted to  be  read,  to  which  the  plaintiffs  excepted.  And  the 
defendants  demurred  to  the  plaintiffs*  evidence,  and  the 
court  required  the  plaintiffs  to  join  therein,  which  they  did, 
to  which  ruling  of  the  court  compelling  them  to  join  in  the 
said  demurrer  plaintiffs  excepted,  when  the  jury  return- 
ed a  verdict  for  the  plaintiffs  for  the  seventy-one  acres  of 
land,  describing  it  by  metes  and  bounds  as  set  out  in  the 
declaration  and  verdict,  and  one  dollar  damages  for  the 
unlawful  withholding  possession  of  said  lands  by  defend- 
ants, subject  to  the  law  arising  upon  the  demurrer  of  de- 
fendants to  the  evidence  of  the  plaintiffs;  and,  if  the  law 
be  for  the  defendants,  then  their  verdict  was  for  the  de- 
fendants. The  plaintiffs  moved  the  court  to  set  aside  the 
verdict,  which  motion  the  court  overruled,  and  sustained 
the  demurrer  of  defendants,  and  rendered  judgment  for  the 
defendants  for  their  costs,  to  all  of  which  rulings  of  the 
court  plaintiffs  excepted,  and  obtained  a  writ  of  error  from 
this  Court,  and  assign  the  following  errors:  (1)  In  rejecting 
the  evidence  of  George  Fox.  (2)  In  allowing  the  defendants 
to  file  as  evidence  the  deed  from  J.  D.  McReynolds  to  Ar- 
minta  Cottrill;  the  deed  from  Arminta  Cottrill  and  W.  A. 
Cottrill,  her  husband,  to  C.  A.  Charter  and  L.  R.  Charter; 
the  deed  from  C.  A.  Charter  to  L.  R.  Charter;  and  the  so- 
called  contract  of  Arminta  Cottrill  and  W.  A.  Cottrill  to 
the  Charters.  (3)  In  compelling  plaintiffs  to  join  in  defend- 
ants' demurrer  to  plaintiffs'  evidence.  (4)  Jn  finding  for 
the  defendants  on  the  demurrer,  and  in  dismissing  plain- 
tiffs' case  at  their  costs,  and  in  rendering  judgment  on  the 
verdict  for  the  defendants.  (5)  In  not  entering  judgment 
for  the  plaintiffs  on  the  demurrer,  and  in  not  setting  aside 
the  verdict  of  the  jury. 

It  is  not  disputed  that  the  complete  title  up  to  the  22d 
day  of  October,  1888,  in  the  land  was  vested  in  J.  D.  Mc- 
Reynolds, and  both  parties  claim  through  and  under  him. 
It  seems  to  me  the  only  real  question  involved  in  this  case 
iswhether  the  deed  from  Arminta  Cottrill  and  W.  A.  Cottrill 
of  March  1,  1894,  to  C.  A.  CharterandL.R.  Charter  devested 
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the  said  W.  A.  Cottrill  of  the  title  vested  in  him  by  the  deed 
from  McReynolds  of  October,  22,  1888,  and  vested  the  title 
in  C.  A.  Charter  and  L.  R.  Charter.  If  that  conveyance  was 
good,  there  was  nothing  left  in  W.  A.  Cottrill  to  convey,  and 
the  plaintiffs  took  nothing  by  their  deed  from  W.  A.  Cottrill 
and  wife  of  January  25,  1896.  McReynolds,  by  his  deed  to 
W.  A.  Cottrill  of  October  22,  1888,  conveyed  his  whole  title. 
The  deed  was  delivered,  and  the  grantee  placed  in  possession 
of  the  property  thereunder.  CottrilFs  returning  the  deed  to 
McReynolds  after  its  delivery,  with  the  request  to  convey 
the  property  to  Arminta,  did  not  reinvest  the  title  in  Mc- 
Reynolds so  far  as  to  enable  him  to  convey  the  title  again  to 
another.  Even  the  destruction  of  the  deed  by  the  consent  of 
both  parties  would  not  devest  Cottrill  of  the  title.  See 
Furguson  v.  Bond,  39  W.  Va.  561,  (20  S.  E.  591)  (Syl.,  point 
6).  Cottrill  never  reconveyed  to  McReynolds.  Therefore  the 
deed  of  October  12, 1892,  from  McReynolds  to  Arminta  Cot- 
trill vested  no  title  in  her,  and  the  same  remained  vested  in 
W.  A.  Cotrill,  who  probably  supposed  it  was  vested  in  Ar- 
minta, his  wife;  and  they  sold  the  property  to  the  Charters, 
and,  judging  from  the  considerations  mentioned  in  the  vari-  * 
pus  deeds,  they  were  selling  it  for  about  what  it  was  reason- 
ably worth  at  the  time;  and  there  can  be  no  question  that 
the  intention  of  both  W.  A.  Cottrill  and  Arminta  Cottrill 
was  to  convey  the  complete  title,  legal  and  equitable,  to  the 
said  Charters  as  fully  as  it  was  vested  in  them  or  either,  of 
them,  while  it  is  certain  that  the  Charters  supposed  they 
were  receiving  such  title  by  the  conveyance. 

It  is  contended  with  much  earnestness  and  apparent 
confidence  by  appellants  that,  the  deed  to  Arminta  from  J. 
D.  McReynolds  and  wife  being  a  nullity,  therefore  the  join- 
der by  the  husband  in  the  deed  to  the  Charters  was  a  nul- 
lity. Cottrill  and  wife  were  doubtless  selling  in  good  faith 
for  a  consideration  representing  at  the  time  the  full  and  fair 
value  of  the  property  conveyed.  InMcCulloiich  v.  Dashiell^ 
78  Va.  634,  it  is  held  that  "the  operation  of  deeds  is  a  ques- 
tion of  intention,  and  will  not  be  carried  further  than  the 
parties  appear,  from  the  tenor  of  the  whole  instrument,  to 
have  agreed;  and  the  doctrine  of  estoppel  is  no  exception  to 
this  general  principle." 

Appellants  insist  that,  because  W.  A.  Cottrill  is  men- 
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tioned  in  the  deed  as  the  husband  of  Arminta  Cottrill,  he 
conveyed  nothing  but  his  marital  rights.  The  deed  is  as  fol- 
lows: **This.deed,  made  and  entered  into  this  first  day  of 
March,  1894,  by  and  between  Arminta  Cottrill  and  W.  A. 
Cottrill,  her  husband,  of  the  first  part,  and  C.  A.  Charter 
and  L.  R.  Charter,  all  of  the  county  of  Doddridge,  and  state 
of  West  Virginia,  witnesseth,  that  for  and  in  considera- 
tion," etc.,  "the  parties  of  the  first  part  have  sold  and  do 
hereby  convey  unto  the  parties  of  the  second  part  a  certain 
tract  of  land  (describing  it),  and  the  parties  of  the  first  part 
covenant  that  they  will  warrant  generally  the  property 
hereby  conveyed,  retaining  a  vendor's  lein  to  secure  thepay- 
ment  of  the  residue  of  the  purchase  money.  Witness  the 
following  signatures  and  seals.  Arminta  Cottrill.  (Seal.) 
W.  A.  Cottrill.  (Seal.)"  In  this  deed  Cottrill  and  his  wife 
are  named  as  "parties  of  the  first  part,"  and  the  deed  recites 
that  "the  parties  of  the  first  part  have  sold  and  doth  hereby 
convey"  the  said  tract  of  land,  "and  the  parties  of  the  first 
part  covenant  that  they  will  warrant  generally  the  proper- 
ty hereby  conveyed,  retaining  a  vendor's  lien  to  secure  the 
payment  of  the  residue  of  the  purchase  money";  and,  as  is 
said  by  appellees,  "both  are  grantors,  both  convey,  both 
covenant,  and  both  warrant."  We  find  in  this  conveyance 
no  exception, — no  limitation  as  to  the  title  conveyed.  Sec- 
tion 1,  chapter  72,  Code,  prescribes,  or  rather  suggests,  a 
general  form  of  a  deed  which  conveys  the  grantor's  whole 
interest;  and  the  deed  under  consideration  is  precisely  in 
such  form,  with  the  single  exception  of  the  word  "convey" 
in  the  deed  in  place  of  the  word  "grant"  in  said  form,  and 
which  section  provides  that  "a  deed  may  be  made  in  the  fol- 
lowing form,  or  to  the  same  effect."  Section  2  provides, 
"Every  such  deed  conveying  lands  shall,  unless  an  exception 
be  made  therein,  be  construed  to  include  all  the  estate, 
right,  title  and  interest  whatever,  both  at  law  and  in  equity, 
of  the  grantor,  in  or  to  such  lands."  In  the  absence  of  any 
exception  made  in  said  deed  by  W.  A.  Cottrill,  it  must  be 
construed  to  have  conveyed  to  the  Charters  all  the  es-  I 

tate,  right,  title,  and  interest  whatever,  both  at  law  and  in 
'  equity,  of  the  said  Cottrill.  In  QBrien  v.  Brice,  21  W.  Va. 
704,  Judge  Snyder  in  delivering  the  opinion  of  the  court,  at  I 

page  707,  says:    "The  granting  clause,  which  is  the  controll-  ! 
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ing  and  operative  part  of  every  deed,  conveys  the  land  ab- 
solutely, without  any  limitation  or  qualification  whatever; 
and,  if  the  grantor  had  intended  to  grant  her  dower  right 
only,  the  granting  clause  would  have  been  the  proper,  if  not 
the  only,  part  of  the  deed  where  she  could  have  expressed 
that  intention.  Descriptive  words  in  the  premises  usually 
can  have  no  other  effect  than  to  designate  the  parties,  and 
will  not  be  construed  as  limitations  of  the  estate  conveyed." 
And  in  Railroad  Co.  v.  Whitham,  155  111.  514  (Syl.,  point  1) 
40  N.  E.  1014,  L.  R.  A.  612:  "The  fact  that  the  name  of  the 
wife  is  placed  after  that  of  her  husband,  in  naming  the 
party  of  the  first  part  to  a  deed  in  which  she  appears  as  one 
of  the  parties  conveying  and  quitclaiming  all  interest  in  the 
land,  is  not  BufBcient  to  restrict  the  conveyance  by  her  to  a 
mere  waiver  of  dower."  It  is  contended  that  section  1,  chap- 
ter 72, jOode, provides  tliata  deed  shall  use  the  words  "do 
grant,"  etc.,  and  that  in  the  deed  under  discussion  the  words 
do  not  denote  a  present  grant,  and  are  absolutely  ineffectual 
to  pass  the  legal  title  to  the  land ;  citing  Weinrich  v.  Wolfy 
24  W.  Va.  299.  That  case  is  very  different  from  this,  as  will 
very  readily  be  seen  by  reference  to  the  syllabus  (point  1), 
there  being  really  no  granting  clause.  In  Edelman  v.  Tea- 
1cel,27  Pa.  St. 27,  Judge  Black  says:  "The word  ^convey' means 
to  transfer  title  from  one  person  to  another;"  giving  the 
same  legal  effect  to  the  word  "convey"  as  "grant,"  which 
has  "become  a  generic  term  applicable  to  the  transfer  of  all 
classes  of  real  property."  3  Washb.  Real  Prop.  163.  In 
Field  v.  Columbusy  4  Sawy.  527  Fed.  Gas.  No.  4,764,  Judge 
Field  says:  "Any  words  in  a  deed  indicating  an  intention 
totransfer  the  estate, interest, or  claims  of  thegrantorwillbe 
a  sufficient  conveyance,  whether  they  be  such  as  were  gen- 
erally used  in  a  deed  of  feoffment,  bargain  and  sale,  or  of  re- 
lease, irrespective  of  the  fact  of  possession  of  the  grantor 
or  grantee  ,or  of  the  statute  of  uses.''  Chancellor  Kent  says 
(4  Kent's  Comm.  492),  "As  other  modes  of  conveyance  oper- 
ate equally  as  grants,  any  words  showing  the  intention  of 
the  parties  would  be  sufficient."  In  Lambeft  v.  Smith,  9 
Or.  185,  it  is  held:  "The  use  of  the  word  'convey'  in  a  deed  is 
equivalent  to  a  grant  at  common  law,  and  passes  the  title, 
and  is,  in  meaning  and  effect,  sufficient  to  answer  the  requi- 
sites of  a  grant  at  common  law.    A    deed  containing    the 
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words  'bargaiD,  sell,  and  convey'  is  operative  as  a  grant." 

The  deed  of  March  1,  1894,  to  the  Charters  conveyed 
all  the  right,  title,  and  interest  of  W.  A.  Cottrill  in  and  to 
the  tract  of  land  in  controversy,  and  nothing  remained  for 
him  to  convey  thereafter;  and  plaintiffs  took  nothing  by 
their  deed  from  Cottrill  and  his  wife,  made  nearly  two  years 
after  they  had  devested  themselves  of  all  title.  And,  as  to 
the  conveyance  to  Low  of  the  oil  and  gas  by  W.  A.  Cottrill, 
that  is  a  question  which  could  not  be  raised  by  plaintiffs, 
as  they  were  not  claiming  anything  under  Low;  and,  taking 
nothing  by  their  deed  from  Cottrill  of  January  25, 1896,  they 
have  no  interest  in  the  land.  The  court  did  not  err  in  com- 
pelling plaintiffs  to  join  in  the  demurrer.  Mabels.  John^ 
42  W.  Va.  30,  (24  S.  E.  608,)  32  L.  E.  A.  800  (Syl.,  point  3) : 
•Tlaintiff  or  defendant  may  demur  to  the  evidence,  and  the 
demurrer  must  set  out  the  whole  evidence;  and  the  court, 
unless  it  be  plainly  against  the  demurrant,  and  appears  to 
be  resorted  to  only  for  delay,  should  compel  the  other  party 
to  join  in  the  demurrer  without  requiring  the  demurrant  to 
make  on  the  record  any  admission  of  inferences  of  fact.  But 
it  is  for  the  court  to  decide  all  inferences  fairly  deducible 
from  the  evidence  demurred  to."  The  judgment  will  be 
affirmed,  with  costs  and  damages  to  the  appellees. 

Brannon,  Judge: 

As  the  deed  contains  the  words  ''sold**  and  Vconveyed,"  I  regard 
it  a  deed  of  bargain  and  sale,   good  under  the  statute  of  uses,   not 
dependent  on  the  word  ''grant."    Deeds  of  bargain   and  sale   are 
still  good  as  before  the  form  given  in  the  Code. 

Affirmed. 
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CHARLESTON. 

Lyon  v.  Vance. 

Submitted  June  10,  1899— Decided  November  11,  1899. 

1.  Attachment — Non-Resident. 

A  party,  residing  in  the  State  of  West  Virginia,  who  enters 
the  volunteer  service  of  the  United  States,  and  with  his  regiment 
goes  beyond  the  limits  of  the  State,  and  remains  for  some  time  in 
such  service,  does  not  thereby  become  a  nonresident  of  the  State 
within  the  meaning  of  the  attachment  law;  and  that  being  the 
ground  of  attachment  against  him,  a  valid  attachment  cannot  on 
that  ground  be  sued  out  against  his  property,     (p.  782). 

2.  Nonresident. 

In  order  that  a  person  may  become  a  nonresident  of  the  State, 
it  is  necessary  that  he  should  leave  the  State,  with  the  intention 
of  remaining  absent  therefrom,     (p.  783). 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Charles  Lyon  ag-ainst  Earl  Vance,  doing-  bus- 
iness as  the  Vance  Hardware  Company.  From  a  judg- 
ment abating*  an  attachment,  plaintiff  brings  error. 

Affirmed, 

E.  G.  Smith,  for  plaintiff  in  error. 
Davis  &  Davis,  for  defendant  in  error. 

English,  Judge: 

On  the  IStb  day  of  November,  1898,  Charles  Lyon  insti- 
tuted an  action  of  assumpsit  against  Earl  Vance,  doing 
business  as  the  Vance  Hardware  Company,  sued  out  an  at- 
tachment against  him  on  the  ground  that  he  was  a  non- 
resident, and  proceeded  against  him  by  order  of  publication. 
The  defendant  moved  to  quash  the  attachment,  and  also 
filed  a  plea  in  abatement,  controverting  and  denying  the 
existence  of  the  grounds  upon  which  said  order  was  predi- 
cated; and  the  matters  of  law  and  fact  arising  upon  said 
plea  were  submitted  to  the  court,  and,  the  court  having 
heard  the  Lvideiue  adduced  by  the  plaintiff  in  support  of 
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paid  attachment,  the  defendant  moved  the  court  to  exclude 
the  same  as  insufficient,  and  to  abate  said  attachment, 
which  motion  was  surtained,  and  the  plaintiff's  3uit  dis- 
missed. From  this  judgment  this  writ  of  error  was 
awarded. 

While  the  plaintiff  in  error  assigns  several  errors  in 
the  proceedings  in  this  case,  his  counsel,  in  the  brief,  ap- 
pears to  waive  all  other  questions,  and  to  rely  solely  on 
the  contention  that  the  defendant  at  the  time  this  attach- 
ment was  sued  out  was  a  non-resident  of  this  State,  within 
the  meaning  of  our  attachment  laws.  The  facts  adduced 
before  the  court  in  support  of  this  position  are  that  the  de- 
fendant was  engaged  in  the  hardware  business  in  the  city 
of  Clarksburg,  W.  Va.,  and  had  been  so  engaged  for  sev- 
eral years;  that  he  was  a  single  man,  and  boarded  at  differ- 
ent places  in  said  town ;  that  on  May  13,  1898,  he  entered 
the  army  of  the  United  States  as  a  volunteer  for  service 
during  the  war  with  Spain,  and  remained  in  the  service 
until  the  company  in  which  he  was  lieutenant  was  mus- 
tered out  of  service;  that  during  the  time  he  was  in  the 
army  his  regiment  was  stationed  in  the  states  of  Georgia 
and  Tennessee,  and  he  was  thus  engaged  in  said  military 
service  on  the  18th  of  November,  1898,  when  the  plaintiff, 
who  had  served  him  as  clerk  in  his  store,  brought  said  suit 
against  him  as  a  non-resident.  Upon  the  allegation  that  de- 
fendant was  then  a  non-resident  the  plaintiff  seems  to  rest 
his  claim  to  the  jurisdiction  of  the  court,  and  his  right  to 
sue  out  an  order  of  attachment,  and  have  the  same  levied 
upon  the  defendant's  property.  The  question  as  to  whether 
the  defendant  was  a  non-resident  at  that  time  is  raised  by 
the  plea  in  abatement,  and  the  point  for  our  consideration 
is  whether  the  testimony  adduced  before  the  court  estab- 
lished this  jurisdictional  fact.  In  Shinn  on  Attachment 
(volume  1,  p.  149  paragraph  91)  we  And  the  law  thus  stated, 
under  the  head,  ''Effect  of  Temporary  Absence":  "An  indefi- 
nite Jibode,  without  intention  of  remaining  permanently, 
does  not  make  residence  (citing  numerous  authorities). 
*  *  *  One  who  is  beyond  the  State  limits,  engaged  in 
actual  military  service,  is  neither  a  non-resident  nor  an  ab- 
sconding debtor,  within  the  meaning  of  the  attachment 
law,  and  is  not  liable  to  attachment.''  In  order  that  a  per- 
son may  become  a  non-resident,  it    is  necessarv    that  he 
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should  leave  the  State  with  the  intention  of  remaining  ab- 
sent therefrom.    The  only  testimony  in  this  case  that  in  any 
manner  indicated  such  an  intention  was  a  casual  remark 
made  by  the  defendant  as  to  his  entering  the  regular  army 
when  discharged  from  the  volunteer  service.    This  remark, 
how^ever,  could  have  no  effect  upon  the  question,  as  our  in- 
quiry is  as  to  the  status  of  the  party  at  the  time  the  attach- 
ment was  sued  out.  In  the  case  of  Andrew  v.  Mmidy^  36  W. 
Va.  23,  (14  S.  E.  414),  this  Court  held  that  "if  a  man's  family 
has  been  removed  to  this  State,  or,  if,  having  no  family,  he 
has  himself  removed  here  and  entered  into  business,  and  his 
means  and  property  have  been  brought  here,  and  he  dwells 
here,  and  his  business  engagements  in  this  State  are  such 
as  to  render  his  stay  w^holly  uncertain  and  indefinite  as  to 
duration,  he  is  not  a  non-resident  of  this  State,  within  the 
liurview  of  the  attachment  law."    In  order  that  a  valid  at- 
tachment may  be  issued  out,  one  of  th  facts  must  exist 
which  would  authorize  the  issuance    of  the  same.    In  the 
present  case  the  plaintiff  has  seen  proper  to  rely  solely  on 
the  non-residence  of  the  defendant,  and,  when  that  fact  has 
been  put  in  issue  by  the  plea  the  proof,  in  my  opinion,  has 
failed  to  show  him  to  be  a  non-resident.  In  Haynesv.Pow- 
elly  1  Lea,  347,  that  court  held  that  "a  charge  of  non-resi- 
dence, removal,  or  absconding  from  the  State  is  not  sup- 
ported by  the  fact  that  the  defendant  was  beyond  the  state, 
as  a  follower  of  either  cause,  during  the  Civil  War,  and  sep- 
arated from  the  place  where  the  court  was  held  by  hostile 
lines  of  the  opposing  armies.''    Jacobs,  in  his  work  on  the 
Law  of  Domicile  (section  303,  p.  401),  says:  "Neither  the 
quasi  national  nor  the  municipal  domicile  of  a  person  is 
affected  by  his  enlistment  or  acceptance  of  a  commission 
in  the  military  or  war-marine  service  of  his  country.    He 
does  not  thereby  lose  the  quasi  national  or  municipal  domi- 
cile which  he  had  when  he  entered  the  service,  nor  does  he 
acquire  at  the  place  where  he  serves,"  etc.    On  this  point, 
see,  also  Inhabitants  of  Brewer  v.  Inhabitants  of  Linnaeus^ 
•  36  Me.  428,  and  Crawford  v.  Wilson,  4  Barb.  504.    In  the 
case  at  bar  it  is  not  pretended  there  was  personal  service, 
or  such  appearance  as  would  dispense  with  the  want  there- 
of; and,  in  order  that  the  court  might  have  jurisdiction, 
the  plaintiff  attempted  to  sue  out  an  atachment,  and  sus- 
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tain  it,  against  the  property  of  the  defendant  on  the  ground 
that  he  was  a  non-resident.  This  jurisdictional  fact  wa» 
put  in  issue  by  a  plea,  and  in  view  of  the  facts  proven,  and 
on  application  of  the  law  to  those  facts,  my  conclusion  is. 
that  the  plaintiff  has  failed  to  show  that  the  defendant  was 
a  non-resident  at  the  time  the  attachment  was  sued  out; 
and,  such  being  the  case,  the  court  had  no  jurisdiction,  and 
committed  no  error  in  abating  said  attachment  and  dis- 
missing  the  plaintiff's  suit. 

Affirmed, 
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ACCEPTANCE  OF  SERVICE. 

Acceptance  of  service  or  notice  of  the  execution  of  an  order  of  refer- 
ence, the  notice  being  joint  in  two  suits,  and  appearance  before 
the  commissioner,  will  not  bind  a  person  to  a  decree  proper 
under  the  pleadings  in  only  one  of  them,  where  the  person  not 
appearing  is  not  a  party  to  that  suit,  and  its  pleadings  contain 
no  allegation  touching  him.  The  appearance  is  limited  to  the 
suit  in  which  he  is  a  party.     Frank  v.  Zeigler,  614. 

ACCIDENT. 

Where  a  bor  seventeen  years  of  age  is  driving  in  an  open  buggy 
along  a  street,  with  two  companions,  younger  than  himself,  be- 
hind a  horse  which  has  contracted  the  vicious  habit  of  backing, 
and  which,  becoming  frightened  at  escaping  steam  from  a  loco- 
motive engine,  stops  and  trembles  for  a  moment,  and,  on  being 
struck  with  a  whip,  commences  backing,  and  in  spite  of  whip 
and  words  continues  to  back  the  bugg^  some  twenty- five  or 
twenty-six  feet  on  the  surface  of  the  street,  and  then  down  a 
steep  bank,  by  reason  of  which  one  of  the  occupants  was  injured, 
if  sufficient  time  elapses  between  the  fright  of  the  horse  and  the 
accident  to  permit  the  driver,  a  man  of  ordinary  prudence,  to 
make  a  proper  efifort  to  regain  control  of  the  frightened  animal, 
even  though  he  should  fail,  the  city  would  not  be  liable  for  it» 
negligence  in  failing  to  maintain  a  rail  or  barrier  along  said 
embankment,  as  the  injury  must  be  attributed  to  the  viciousness 
of  the  horse,  rather  than  the  defect  of  the  street.  Hungerman  v. 
City  of  Wheeling,  761. 

ACTION. 

An  action  at  law  or  suit  in  equity  dates  from  the  date  of  the  sum- 
mons, not  from  its  service;  and  therefore  a  suit  to  enforce  a  me- 
chanic's lien,  in  which  the  summons  issued,  but  was  not  served, 
within  six  months  from  recordation  of  the  lien,  is  not  barred  by 
that  limitation.     Blowpipe  Co.  v.  Spencer,  590. 
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ADMINISTRATOR. 

1.  An  administrator  pursuing  such  course  as  a  judicious  man, 
looking  alone  to  his  worldly  interests,  would,  under  the  circum- 
stances, pursue  in  his  own  affairs  will  be  justified  in  so  doing. 
Ordinary  care  and  reasonable  diligence  are  what  are  required 
of  him.    Harris  v.  Orr^  261. 

2.  An  administrator  is  not  bound  to  sue  upon  a  controverted,  doubt- 
ful demand  where  he  demands  indemnity  for  costs  and  expense 
of  the  suit  from  those  requesting  suit,  and  it  is  not  given.     Id. 

3.  An  administrator  should  not  be  charged  with  notes  and  accounts 
appearing  in  an  appraisement  bill,  but  with  only  such  as  he  has 
collected  or  lost  by  negligence  or  misconduct.  His  account  under 
oath  \%  prima  facie  evidence  in  his  favor.  Hoopers,  Hooper^  32 
W.  Va.  541,  (9  S.  E.  937.)    Holt  v.  Holt,  398. 

ADVERSE  POSSESSION 

1.  The  deed  of  a  life  tenant,  whose  seisin  is  barred  by  the  statute  of 
limitations,  is  inoperative,  and  conveys  no  title.  Adkins  v* 
Spurlock,  139. 

2.  The  reversioner  or  remainder-man  who  takes  such  deed  from 
the  life  tenant  cannot  maintain  a  suit  for  the  possession  of  the 
property  involved  during  the  continuance  of  the  life  tenancy. 
Id. 

See  Co-  Tenancy  3,  4,  5. 
AFFIDAVIT.     See  Attachment,  1,  12,  13,  14,  15,  16, 17. 

AGENCY. 

Where  any  person  transacts  business  as  a  trader  with  the  addition 
of  the  word  ** agent,*'  and  fails  to  disclose  the  name  of  his  princi- 
pal or  partner,  as  required  by  section  13  chapter  100  of  the  Code, 
all  the  property,  stock  and  choses  in  action  acquired  or  used  in 
such  business  shall,  as  to  the  creditors  of  any  such  person,  be 
liable  for  his  debts,  unless  such  person  be  a  licensed  auctioneer 
or  commission  merchant.  Morris  v.  Grocery  Co.,  197. 
See  Corporations  d, 

ANSWER.     See  Equity  Pleading  7. 

APPEAL. 

1.  Whenever  a  correct  instruction  is  refused,  the  judgment  will  be 
reversed,  unless  the  appellate  court  can  see  from  the  whole  rec- 
ord that,  even  under  correct  instructions,  a  different  verflict 
could  not  have  been  rightly  found,  or  unless  it  is  able  to  perceive 
that  the  erroneous  ruling  of  the  court  could  not  have  influenced 
the  jury.     Davis  v    Webb,  6. 

2.  Section  9,  chapter  131,  Code  1891,  does  not  prohibit  the  Supreme 
Court  of -Appeals  from  considering  a  case  where  the  facts  proven 
on  the  trial,  and  not  the  evidence,  are  certified.  King  v.  Jor- 
dan, 106. 

3.  The  finding  of  a  circuit  court  as  to  facts  submitted  to  it  in  lieu  of 
a  jury  will  be  given  the  same  weight  in  this  Court  as  the  verdict 
of  a  jury,  and  will  not  be  disturbed  unless  the  evidence  plainly 
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and  decidedly  preponderates  against  it.  All  doubtful  questions 
will  be  resolved  in  its  favor.  Hysell  v.  Coal  and  Manufacturing 
Co,,  1S8. 

4.  Judgments  on  the  verdict  of  a  jury,  on  demurrer  to  evidence  in 
favor  of  the  demuree  ^d  the  finding  of  a  circuit  court  in  lieu  of 
a  jury  waived,  are  governed  by  the  same  principles,  and  entitled 
to  equal  respect  in  this  Court,  and  they  will  not  be  reversed  unless 
they  are  plainly  contrary  to  the  decided  preponderance  of  the  evi  - 
dence.    Id. 

5.  Instructions  copied  into  the  record,  but  not  in  some  manner 
made  a  part  thereof,  will  not  be  considered  by  this  Court. 
Trump  V.  Coal  and  Coke  Co,,  238. 

6.  In  order  to  authorize  this  court  to  revise  errors  predicated  upon 
the  abuse  of  counsel  of  the  privilege  of  argument,  it  should  be 
made  to  appear  that  the  party  asked  and  was  refused  an  instruc- 
tion to  the  jury  to  disregard  the  unauthorized  statements  of  the 
counsel.     Landers  v.  R.  R,  Co, ,  492. 

7.  The  credibility  of  witnesses  and  the  weight  of  evidence  are  for 
the  trial  court,  and  the  Appellate  Court  will  not  disturb  its  find- 
ing, unless  plainly  contrary  to  the  preponderance  of  the  evi- 
dence.   Moore  v.  Strickling^  516. 

8.  All  parties  against  whom  a  decree  is  pronounced,  interested  in 
the  main  question  decided,  may  unite  in  an  appeal,  though  their 
interests  are  separate,  or  affected  differently  by  the  decree. 
Frank  v.  Zeigler,  614. 

9.  Different  creditors,  parties  to  a  suit  attacking  a  conveyance  as 
fraudulent,  may  unite  in  an  appeal  from  a  decree  holding  it  valid 
to  their  prejudice.     Id. 

APPEALABLE  ORDER. 

An  ex  parte  order  granting   an   injunction   is   not    appealable   until 

after  a  motion  made  to  vacate  or  set  it  aside.     Brast  v.  Oil  Co.t 

613. 

APPEARANCE. 

1.  If  a  party  appear  in  a  suit  for  any  pur{)ose  other  than  to  object  to 
the  legality  of  process  or  its  service,  it  is  a  general,  not  a  special 
appearance,  and  dispenses  with  service  of  process.  Frank  v 
Zeigler,  614. " 

2.  Appearance  in  a  suit  by  a  person  not  a  party,  as  to  whom  the 
bill  has  no  allegation,  does  not  bind  him  by  a  decree  therein. 
Id, 

APPRAISEMENT  BILL.     See  Administrator  Z, 

ASSIGNMENT. 

1.  Creditors  secured  by  a  general  assignment  of  their  debtor's  es- 
tate are  entitled  to  present  participation  in  the  general  funds 
arising  from  such  assignment,  although  they  may  hold  collateral 
securities  on  their  debts.  They  cannot  be  required  to  surre  nder 
such  securities  until  their  debts  are   fuUv   satisfied.    Nor   can 
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they  be  refused  participation  in  the  general  fund  until  such   se- 
curities are  exhausted.     Williams  v.  Overholt^  399. 

2.  The  trustees,  debtor,  or  other  creditors  interested  have  the  right 
to  redeem  such  collateral  securities  by  the  payment  of  the  secured 
debts  in  full;  and  a  court  of  equity,  having  jurisdiction  of  the 
debtor's  estate  for  distribution,  may  compel  the  surrender  of  such 
collaterals,  or  any  balance  thereof  remaining  after  full  satisfac- 
tion of  the  secured  debts.     Id, 

3.  A  valid  equitable  assignment  of  a  debt  or  other  chose  in  action 
whether  evidenced  by  a  writing  or  not,  may  be  made  by  parol  as 
well  as  by  deed,  and  it  is  not  important  whether  it  be  by  writing 
or  mere  words.     IVill  v.  Huffmany  473. 

4.  Chapter  4,  Acts  1895,  allows  the  assignments  of  notes  and  other 
evidences  of  debt  in  payment  of,  or  as  security  for,  a  bona  fide 
debt,  by  one  who  is  insolvent,  even  if  nothing  is  left  for  his  other 
creditors.     Frank  v.  Zeif^Ur^  615. 

ASSUMPSIT. 

In  an  action  of  assumpsit,  where  the  plaintiffs  are  described  as  part- 
ners, but  have  a  joint  right  of  action,  the  description  of  them  as 
partners  may  be  regarded  as  surplusage.  Wilson  v.  Carler  Oil 
Co,,  469. 

ATTACHMENT. 

1.  There  may  be  in  the  same  suit  more  than  one  affidavit  and  at- 
tachment, based  on  different  grounds.  The  lien  of  such  other  at- 
tachment does  not  relate  back  to  the  first.     Miller  v.   White.  67. 

2.  Where  there  is  no  service  of  process  or  appearance,  and  the  seiz- 
ure of  property  of  defendant  is  the  foundation  of  jurisdiction,  de- 
fective or  irregular  affidavits  for  attachment,  though  they  might 
reverse  a  judgment  in  the  case  for  error  in  departing  from  the 
statute,  do  not  make  the  suit  one  without  jurisdiction,  if  the  court 
have  jurisdiction  in  cases  of  that  class.  A  total  want  of  affidavit 
for  attachment  in  such  case  would  show  there  was  no  jurisdic- 
tion, but  a  mere  insufficient  averment  in  the  affidavit  would  not. 
Cooper  V.  Reynolds,  10  Wall.  309.     Id. 

3.  Where  the  validity  of  an  attachment  is  involved,  or  the  jurisdic- 
tion questioned,  the  affidavit  and  order  of  attachment  are  parts 
of  the  record,  though  not  mentioned  in  declaration  or  bill.     Id. 

4.  Under  Code  1891,  c.  106,  s.  23,  any  one  having  claim  to,  or  an  in- 
terest in,  or  lien  on  property  attached  by  other  attachment  or 
otherwise  (but  hot  a  general  creditor),  may  by  petition  intervene 
in  the  case,  and  contest  the  validity  of  the  attachment  in  any  law- 
ful mode,  and  may  file  a  plea  in  abatement,  denying  the  grounds 
of  attachment.  In  such  case  the  plaintiff  has  the  correlative 
right  of  denying  the  validity  of,  or  otherwise  contesting,  the  in- 
tervener's attachment  or  other  claim.     Id. 

5.  If  one  buys  property  on  credit,  with  positive  intention  not  to  pay 
for  it,  whether  he  makes  false  representations  as  to  his  ability 
to  pay  or  not,  it  is  a  fraud  upon  the  vendor,  and  is  a  fraudulent 
contraction  of  a  debt,  giving  ground  of  attachment.     Id,  68. 
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6.  Mere  insolvency  or  inability  to  pay  for  property  purchased  will 
not  render  the  sale  fraudulent  on  the  purchaser's  part,  if  he  ex- 
pects and  intends  to  pay»  and  has  reasonable  ground  for  expect- 
ing to  be  able  to  pay.  If,  in  addition  to  insolvency,  he  makes 
false  statements  of  his  pecuniary  circumstances  or  business,  or 
his  ability  to  pay,  calculated  to  induce  the  seller  to  believe  he 
will  be  paid,  the  purchase  is  fraudulent,  and  ground  for  attach- 
ment.    Id, 

8.  In  a  proceeding  by  way  of  attachment  against  a  nonresident, 
where  the  process  in  the  suit  in  which  the  attachment  was  is- 
sued is  returned  *'Not  found,'*  and  a  second  summons  is  issued, 
the  return  upon  which  reads  as  follows:  *' Executed  the  within 
summons  this  15th  day  of  February,  1897,  by  posting  in  three 
public  places  in  Summers  County,  as  required  by  law;"  and 
signed  properly  by  the  officer, — said  service  and  return  are 
sufficient.    Lively  v.  Loan  Association^  180. 

9.  In  such  a  case,  if  a  party  is  summoned  as  a  garnishee,  and  ap- 
pears and  admits  under  oath  that  he  has  sufficient  money  in  his 
hands  belonging  to  the  defendant  in  the  attachment  proceedings 
to  satisfy  the  plaintiff's  claim,  which  is  proven,  judgment  may 
be  given  ag'ainst  the  garnishee,  to  be  applied  in  satisfaction  of 
the  plaintiff's  demand.     Id. 

10.  A  case  in  which  the  affidavit  for  attachment  and  the  attachment 
bond  are  held  sufficient.     Id, 

11.  A  claimant  of  property  seized  or  sold  under  an  attachment  may 
recover  damages  in  an  action  u{)on  the  attachment  bond  without 
having  in  the  first  instance  recovered  damages  in  an  independ- 
ent suit  against  the  plaintiff  in  the  attachment.  Totten  v. 
Henry t  232. 

12.  Affidavit  for  attachment  may  be  made  before  an  officer  of  any 
county,  though  to  be  used  in  a  suit  in  another  county.  Kesler  v. 
Laphamy  293. 

13.  A  venue  is  not  necessary, — that  is,  its  absence  will  not  vitiate  an 
affidavit  for  attachment, — if  it  appear  that  the  affidavit  was 
made  before  an  officer  of  a  certain  county.     Id, 

14.  If  an  affidavit  be  made  before  an  officer  of  a  certain  county 
shown  in  the  venue  or  otherwise,  it  will  be  presumed  that  it  was 
sworn  to  in  that  county.     Id, 

15.  The  ground  for  an  attachment  should  exist  when  it  is  sued  out, 
and  for  this  reason  the  time  between  the  making  of  the  affidavit 
and  the  issue  of  the  attachment  should  not  be  unreasonable. 
The  two  acts  need  not  be  simultaneous,  but  done  within  a  rea- 
sonable time;  and  what  is  a  reasonable  time  is  to  be  judged  of 
by  the  situation  of  the  parties.     Id, 

16.  An  affidavit  for  an  attachment  from  a  justice  which  says  that 
**affiant  believes  that  plaintiff  ought  to  recover  thereon"  a  certain 
sum  is  not  bad,  as  not  sufficiently  positive.     Id,  294. 

17.  An  affidavit  for  attachment  which  says,  **The  claim  of  said 
plaintiff  against  the  defendant   is  for   professional  services  ren- 
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dered  by  plaintiff,"  there  bc^ng'two  defendants,  and  the  one  in- 
debted not  being:  specified,  is  bad.    14^ 

16.  An  attachment  creditor  has  his  suit  referred  to  a  commissioner, 
to  ascertain  the  real  estate  of  the  attachment  debtor,  and  the  liens 
ag'ainst  the  same,  withont  first  makin^^  the  known  lien  creditors 
and  the  trustee  holding  the  legal  title  parties  thereto.  On  the 
coming  in  of  the  commissioner's  report  the  court  consolidates 
such  attachment  suit  with  another  suit,  therein  pending  for  the 
purpose  of  subjecting  the  debtor's  real  estate  to  the  pa3rment  of 
the  liens  thereon,  in  which  there  had  been  no  reference,  and 
then,  over  the  objection  of  the  parties  plaintiff  and  defendant  to 
the  latter  suit,  proceeds  to  render  a  final  decree  on  such  commis- 
sioner's report  as  to  t>oth  causes.  This  is  manifest  error.  Wil- 
son V.  Carrico,  466. 

19.  Where  a  party  seeks,  by  bill  in  equity  and  attachment  against  a 
non-resident,  to  subject  the  profits  arising  from  a  contract  ex- 
isting between  said  non-resident  and  a  third  party  carrying  on 
business  for  him  in  this  State,  and  it  appears  that  said  third 
party,  in  order  to  obtain  credit  from  a  store  to  enable  him  to  run 
his  business,  agreed  with  the  owner  of  said  store,  in  the  presence 
of  said  non-resident  and  with  his  consent,  that  the  profits  aris- 
ing from  such  business  should  be  applied  to  the  payment  of  mer- 
chandise purchased  from  said  store,  such  an  agreement  consti- 
tutes an  equitable  assignment  of  such  profits,  and,  when  paid 
over,  cannot  be  reached  by  a  creditor  who  garnishes  said  third 
party.     IVill  v.  Huffman^  473. 

20.  A  party,  residing  in  the  State  of  West  Virginia,  who  enters  the 
volunteer  service  of  the  United  States,  and  with  his  regiment 
gx)es  beyond  the  limits  of  the  State,  and  remains  for  some  time  in 
such  service,  does  not  thereby  become  a  nonresident  of  the  State 
within  the  meaning  of  the  attachment  law;  and  that  being  the 
ground  of  attachment  against  him,  a  valid  attachment  cannot  on 
that  ground  be  sued  out  against  his  property.  Lyon  v.  Vance^ 
781. 

ATTORNEY.     See  Executor  1.  2. 

BILLS  OF  EXCEPTION. 

1.  Where  a  judgment  is  rendered  in  a  case,  and  the  court  allows 
twenty  days,  under  the  statute,  to  make  up  and  obtain  from  the 
judge  in  vacation  bills  of  exception,  such  bills  of  exception, 
when  signed  by  the  judge,  must  be  certified  to  the  clerk  of  the 
court,  who  must  enter  them  upon  the  order  lxx>k  of  such  court  be- 
fore they  become  a  part  of  the  record  of  the  case.  Griffith  v. 
Corrothers,  42  W.  Va.  59.  (p.  479.).  Craft  v.  Mann^  478. 
See  New  Trial* 

CERTIORARI.     See  Summons, 

CHATTELS.     See  Sales. 
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COAL  LEASE. 

Where  ooal  land  is  leased  by  a  wife  in  1895  for  the  purpose  of 
mining  and  refnoving-  coal,  and  no  mine  is  actually  opened  on 
said  land  until  after  her  death,  as  to  the  rigiit  of  her  husband 
to  curtesy  in  the  royalty  such  mine  will  be  considered  as  open 
at  the  time  of  the  wife's  death.  Alderson^s  Admin,  v.  Alderson^ 
242. 

CO-DEFENDANTS. 

There  should  be  no  relief  given  between  co-defendants  when  there  is 

neither  pleading  nor  prayer  justifying  the  same.     Parsons  v. 

Smithy  728. 

COMMISSIONER  OF  ACCOUNTS. 

The  rulings  of  this  Court  that,  ** where  exceptions  are  taken  to  cer- 
tain parts  of  a  commissioner's  report,  the  others  not  excepted  to 
are  admitted  to  be  correct,  both  as  regards  the  legal  principles 
and  the  evidence  on  which  they  are  based, ' '  can  only  apply  as 
to  adult  parties,  and  not  as  to  infants.     Kester  v.  Hill^  744. 

COMMISSIONER  IN  CHANCERY. 

1.  When  the  circuit  court,  directly  contrary  tolaw  and  the  instructions 
of  this  court,  passes  on  the  exceptions  to  such  nonconfirmable  re- 
port, the  commissioner  to  whom  a  general  recommittal  of  the 
cause  is  had  is  justified  in  disregarding  such  plainly  erroneous 
action  of  the  circuit  court.  Such  an  order  of  confirmation  is  in- 
terlocutory, and  non-appealable,  as  it  does  not  settle  all  the  prin- 
ciples of  the  cause.     Holt  v.  HolU  397. 

2.  In  passing  on  exceptions  to  a  commissioner's  report  involving  the 
settlement  of  an  administration  account,  the  circuit  court  should 
not  permit  one  of  the  parties  to  the  suit,  with  or  without  notice  to 
the  administrator,  to  make  up  and  file  an  elaborate  statement  of 
such  administration  account  entirely  at  variance  with  the  com- 
missioner's report,  and  found  its  decree  on  such  statement  against 
such  administrator.  But,  if  numerous  exceptions  are  sustained 
to  such  report,  the  same  should  be  recommitted  to  the  commis- 
sioner, to  be  reformed  in  accordance  with  the  rulings  of  the 
court.    Id, 

See  Equity  Practice  5,  6. 

COMPENSATION.     See  Eminent  Domain  2. 

CONSTITUTIONAL  LAW. 

1.  Although  said  section  of  the  Constitution  provides  for  the  forfeit- 
ure of  lands  containing  one  thousand  acres  or  more,  it  does  not 
limit  such  forfeiture  to  tracts  of  land  of  one  thousand  acres  or 
more  in  quantity;  and  the  act  of  1873,  providing  for  the  forfeiture 
of  a  less  number  of  acres  than  one  thousand,  for  nonentry  upon 
the  land  books,  is  merely  cumulative,  and  not  inhibited  by  said 
section  kA  the  Constitution.    State  v.  Swann,  128. 

2.  As  the  state  cannot  be  sued,  mandamus  or  other  judicial  pro- 
cess will  not  lie  against  state  officers  or  tx>ards  to  compel  them 
to  execute  an  executory  contract  \>etween  an  individual   and  the 
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state.  Thoug-h  the  state  is  not  in  name  a  party,  such  suit  is 
ag-ainst  it,  within  the  meaning  of  the  provision  of  the  Constitu- 
tion prohibiting  suit  against  the  state.  Miller  v.  Board  of  Ag- 
riculture^  192. 

CONTINUANCE.     See  Criminal  Law  1. 

CONTRACTS. 

1.  Where  a  contract  for  the  sale  of  logs  has  been  made  by  a  part^' 
at  an  agreed  price,  which  logs  have  never  been  delivered  to  the 
party  to  whom  they  were  contracted,  and  suit  has  been  in- 
stituted upK)n  said  contract  to  recover  the  contract  price  from  the 
party  to  whom  they  were  sold,  and  the  cause  for  the  nondelivery 
of  the  logs  is  attributable  to  the  fact  that  the  title  of  the  plain- 
tifif  was  defective,  and  he  was  enjoined  from  selling  and  deliver- 
ing said  logs,  the  defendant  may  show  such  injunction  proceed- 
ings by  producing  a  certified  copy  of  the  record.  Cogar  v. 
Lumber  Co.,  256. 

2.  Marriage,  in  an  antenuptial  contract,  is  a  valuable  considera* 
tion;  and  such  contract,  cannot  be  impeached  by  existing  credi- 
tors, as  fraudulent,  unless  it  be  shown  that  both  parties  thereto 
participated  therein,  or  had  notice  of  fraudulent  intent.  Boggess 
v.  Richard's  Adm*r,  39  W.  Va.  567.     Dent  v.  Pickens^  378. 

3.  When  a  man  enters  into  a  contract  of  marriage  with  a  woman, 
and  commits  a  breach  thereof,  and  she  sues  him  for  nonperform- 
ance, and  during  the  pendency  of  such  suit,  to  escape  the  pay- 
ment of  any  judgment  against  him  therein,  he,  under  cover  of  a 
second  contract  of  marriage  with  another  woman,  and  under  pre- 
tense of  consideration  therefor,  conveys  all  his  property,  thus 
rendering  himself  hopelessly  insolvent,  if  the  facts  and  circum- 
stances are  sufficient  to  justify  the  presumption  of  notice  to  the 
grantee,  of  the  fraudulent  intent  of  the  grantor  the  burden  of 
proof  is  shifted  to  such  grantee,  and  it  devolves  upon  her  to  prove 
want  of  such  notice;  and,  if  she  fails  to  testify  with  regard  there* 
to,  such  presumption  becomes  conclusive.     Id, 

4.  The  facts  and  circumstances  which  tend  to  show  notice  or 
knowledge  of  fraudulent  intent  on  the  part  of  the  grantee,  the 
nature,  character,  and  manner  of  the  execution  of  the  contract 
itself,  and  the  character  of  the  various  items  thereby  conveyed, 
including  a  mere  equity  of  redemption  in   other   plainly  fraudu- 

'  lent  transfers  made  by  him,  and  the  explicitness  with  which  it  is 
set  forth,  the  knowledge  on  her  part  of  the  charge  of  seduction, 
the  birth  of  the  child,  and  the  pendency  of  the  suit  for  breach  of 
promise,  it  being  a  matter  of  common  notoriety  in  the  community 
in  which  she  lived,  were  sufficient  to  put  her  on  her  guard  and 
inquiry;  and  she  must  therefore  be  deemed  to  have  accepted  him 
with  all  his  circumstances,  and  to  have  taken  the  risk  of  his  es- 
cape from  his  first  marriage  contract,  and  thereby  joined  with 
him  in  his  fraud  to  defeat  a  recovery  on  such  first  contract.  Id, 
^^^  Assignment  3',  Corporations  1,  2,3,  4;  Fraud;  Mandamus  1; 
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Quantum  Merui*    Specific  Performance  2,  3,  4,  5,  6;   Vendor  and 
Vendee  1,  2,  4. 

CONTRIBUTORY  NEGLIGENCE.  See  Master  and  Servant-, 
Municipal  Corporations, 

CORPORATIONS. 

1.  When  a  corporation  is  forced  into  involuntary  liquidation  and 
dissolution,  its  executory  contracts  l)ecome  nugatory.  Griffith  v. 
Boom  and  Lumber  Co.,  56. 

2.  Contracts  between  a  corporation  and  its  directors  are  voidable 
within  a  reasonable  time.  Executory  contracts  may  be  avoided 
before  complete  execution.     Id, 

3.  In  the  case  of  the  avoidance  of  a  partly  performed  executory 
contract  made  with  a  director,  which  is  free  from  actual  fraud 
or  mala  fides y  the  director  is  entitled  to  be  compensated  for  the 
labor  and  money  necessarily  expended  by  him  in  part  perform- 
ance thereof.     Id, 

4.  A  receiver,  under  the  direction  of  the  court,  may  adopt  an  ex- 
ecutory contract,  and  require  compliance  therewith;  and  if  such 
contract  is  afterwards  found  to  be  unfair  and  burdensome,  and  is 
abandoned  and  abrog'ated  by  order  of  the  court,  the  contracting- 
party  is  not  entitled  to  damages  as  for  a  breach  of  such  contract, 
but  is  only  entitled  to  a  just  compensation  for  the  actual  expend- 
iture of  labor  and  money  by  him  in  fulfillment  of  his  contract, 
subject  to  a  deduction  of  all  sums  paid  him  thereunder;  which 
compensation  is  entitled  to  a  preference  of  payment  out  of  the  cor- 
porate assets  in  the  hands  of  the  receiver  in  equal  priority  with 
the  other  obligations  of  the  receivership.     Id, 

5.  After  the  suspension  by  appointment  of  a  receiver,  and  disso- 
lution of  a  corporation,  the  receiver,  or  any  stockholder,  creditor, 
or  other  person  in  interest,  may,  in  the  corpK)rate  name,  defend 
any  doubtful  claim  presented  for  payment  out  of  the  assets  of 
such  corporation.     Code.  c.  53,  s.  59.     Id, 

6.  The  false  statement  of  an  agent  of  a  corporation  appointed  to 
buy  timber  for  it,  in  making  the  contract,  that  the  company  is  a 
partnership,  does  not  bind  its  members  or  the  corporation  to  lia- 
bility as  partners.  Agent's  misrepresentations  and  wrongs, 
how  far  binding.     McDonald  v.  Cole,  186. 

7.  A  president  or  director  of  a  private  joint  stock  corporation  can 
claim  no  compensation  for  services,  as  such,  unless  allowed  by 
the  stockholders.     Railway  v.  Woody ard,  558. 

8.  A  board  of  directors  of  a  private  joint  stock  corporation  cannot 
allow  compensation  to  a  president  or  director  for  services,  as 
such,  without  resolution  or  by-law  of  the  stockholders,  made  prior 
to  the  rendering  of  such  services.  An  order  for  such  allowance 
is  ultra  vires,  and  void,  and  may  be  repudiated  by  the  corpora- 
tion.    Id. 

9.  An  order  of  a  private  joint  stock  corpK)ration,  making  an  allow- 
ance to  its  president  or  director  for  services,  as  such,  made   at  a 
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meeting*  where  he  participated  in  or  was  present  at  such  allow- 
ance, is  prima  facie  fraudulent  and  void  as  to  the  corporation. 
Id, 

10,  A  president  or  director  of  a  corporation  stands  as  a  trustee  for 
it  as  to  property  of  it  committed  to  his  hands  for   the  purposes  of 
the  corporation.    Id, 
See  Equity  Jurisdiction  2;  Evidence  1;  Witnesses, 

CO-TENANCY. 

1.  As  a  g^eneral  rule,  a  joint  tenant  or  tenant  in  common  is  not  to 
purchase  in  an  outstanding-  adverse  title  to  the  common  property 
for  his  own  benefit,  to  the  exclusion  of  his  co-tenant.  But  the 
co-tenant  must  within  a  reasonable  time  mal.e  his  election  to 
claim  the  benefit,  and  to  contribute  to  the  expense  incurred  in 
the  purchase  of  such  title.  If  he  unreasonably  delays  until 
there  is  a  change  in  the  condition  of  the  property  or  in  the  cir- 
cumstances of  the  parties,  he  will  be  held  to  have  abandoned  all 
benefit  arising  from  the  new  acquisition.  Morris  v.  Bosenberry^ 
24. 

2.  Where  a  joint  teAant  or  tenant  in  common  has  obtained  the  as- 
signment of  the  sheriff's  certificate  of  sale  and  purchase  from  a 
party  who  purchased  the  land  so  held  in  common  at  the  sheriff's 
sale  of  delinquent  land  as  such  assignee  has  obtained  a  deed 
therefor,  and  a  party  claiming  to  be  a  joint  tenant  or  ten- 
ant in  common  with  the  party  obtaining  such  deed  seeks  by  bill 
in  equity  to  have  said  deed  set  aside  as  a  cloud  upon  his  title,  he 
must  tender  with  his  bill  a  sufficient  amount  to  reimburse  the 
party  who  so  obtained  said  deed  the  amount  paid  for  him  in  re- 
demption of  the  land,  and  all  subsequent  taxes  paid  by  him 
thereon,  with  interest.     Id, 

3.  A  tenant  in  common,  out  of  possession  has  a  right  to  rely  upon 
the  pK)ssession  of  his  co-tenant,  as  one  held  according  to  the  title, 
and  for  the  benefit  of  all  interested,  until  some  action  is  taken  by 
the  other  evidencing  an  intention  to  assert  adverse  and  hostile 
claim.    Justice  y,  Lawson,  163. 

4.  One  tenant  in  common  may  oust  his  co-tenant,  and  hold  in  sev- 
eralty, but  a  silent  possession,  unaccompanied  with  any  action 
amounting  to  an  ouster,  or  giving  notice  to  the  co-tenant  that  his 
possession  is  adverse,  cannot  be  construed  into  an  adverse  pos- 
session. 

5.  It  is  the  intention  of  the  tenant  or  parcener  in  possession  to  hold 
the  common  property  in  severalty  and  exclusively  as  his  own, 
with  notice  or  knowledge  to  his  co-tenants  of  such  intention  that 
constitutes  the  disseisin. 

COUNTY  SEAT. 

In  a  vote,  at  a  general  election  for  public  officers,  upon  the  reloca- 
tion of  a  county  seat,  under  chapter  31,  Acts  1895,  requiring  for 
relocation  '  *three-fifths  of  all  the  votes  cast  at  said  election  upon 
the  question,"  such  relocation  is  carried  if  it  receive  only  three- 
fifths  of  all  the  votes  cast  on  that  one  question;  though  they   arc 
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less  &an  three- fifths  of  the  votes  cast  on  some  other  question,  or 
for  candidates  for  office.     Davis  ▼.  Brown,  716. 

GRSDITOR. 

Where  a  petition  is  filed  in  said  cause  by  a  judgmeat  creditor  of  the 
husband,  whose  judgment  is  subsequent  to  said  conveyance,  and 
no  process  is  issued  upon  said  petition,  and  the  party  holding* 
the  title  to  the  lands  soug-ht  to  be  subjected  by  said  petition  does 
not  answer  the  same,  it  is  error  to  subject  the  land  to  the  lien  of 
such  judgment  in  said  suit.  Thorn  v.  Sprouse,  225. 
See  Agency. 

CRIMINAL  LAW. 

1.  The  judgment  of  a  criminal  court,  refusing-  a  continuance,  will 
not  be  reversed  unless  plainly  erroneous.  State  v.  Lane,  44  W. 
Va.  730.     State  v.  Emblem,  326. 

2.  Where  a  panel  of  twenty  jurors,  free  from  exception,  is  completed 
from  those  in  attendance  for  the  trial  of  a  criminal  case,  the  ob- 
jection that,  previous  to  the  making  up  of  such  panel,  the  court 
had  excused  from  attendance  certain  jurors  on  the  original  venire 
for  that  term  of  the  court  is  not  tenable.    Id. 

3.  It  is  unlawful  for  any  person  to  carry  at>out  his  person  a  razor 
for  any  purpose  except  for  self-defense  against  the  known  and 
threatening  danger  of  death  or  great  bodily  harm  from  some 
other  person.     Claiborne  v.  Railway  Co,,  363. 

CURTESY. 

1.  Where  a  wife  is  seised  of  a  separate  estate  of  inheritance  in 
lands  in  this  State,  a  pK)rtion  of  which  consists  in  coal  lands, 
and  executes  a  lease  to  a  party,  authorizing  him  to  open  and 
operate  coal  mines  in  consideration  of  a  royalty  to  be  paid  by 
such  lessee,  althoigh  no  coal  mine  is  op>ened  on  said  land  at  the 
time  of  her  death,  in  August,  1895,  the  husband  will  be  entitled 
to  an  estate  by  the  curtesy  in  the  royalties  arising  from  said 
lease,  although  no  issue  was  born  of  the  marriage.  Alderson*s 
Admr,  v.  Alderson,  242. 

2.  An  estate  by  the  curtesy  in  the  separate  estate  of  the  wife  re- 
mains in  the  husband,  unimpaired  by  statutes  for  the  better  se- 
curing of  the  property  of  married  women,  which  declare  that  she 
shall  hold  the  prop>erty  to  her  sole  and  separate  use,  and  that  it 
shall  not  be  subject  to  the  disposal  of  her  husband,  or  be  liable 
for  his  debts.    Jd, 

See  Coal  Lease. 

DAMAGES. 

1.  Mental  suffering  alone,  and  unaccompanied  by  other  injury, 
cannot  sustain  an  action  for  damages,  or  be  considered  as  an  ele- 
ment of  damages.  Anxiety  of  mind  and  mental  torture  are  too 
refined  and  vague  in  their  nature  to  be  subject  to  pecuniary  com- 
pensation in  damages,  except  where,  in  cases  of  personal  injury, 
they  are  so  inseparably  connected  with  the  physical   pain,  that 
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they  cannot  be  distingxiished  from  it,  and  are   therefore  consid- 
ered a  part  of  it     Davis  v.  Telegraph  Co,,  49. 

2,  The  court  will  not  inquire  into  the  extent  of  the  prejudice.  It 
is  sufficient  if  the  party  misled  has  been  slightly  prejudiced,  if 
the  amount  is  at  all  appreciable.  Engeman  v.  Taylor,  669. 
See  Attachment  11;  Eminent  Domain  1;  Municipal  Corporations 
5,  6;  Nuisance:  Railroads  9,  10,  14,  15;  Telegraph  Companies 
2,  3. 

DEADLY  WEAPON.     See  Criminal  Law, 

DEATH  BY  WRONGFUL  ACT. 

Under  section  5,  chapter  103,  Cod**,  an  action  may  be  maintained 
within  two  years  after  the  death  of  the  person  whose  injury  is 
the  primary  cause  of  such  action,  although  such  death  does  not 
occur  within  one  year  from  the  time  of  such  injury.  Hoover's 
Admin^r  v.  Railway  Co,,  268. 

DECLARATION.     See  PUading  2,  4,  6,  7. 

DEED. 

1.  The  subsequent  deed  of  a  grantor,  who  has  by  a  prior  deed  con- 
veyed the  legal  title  in  trust,  can  operate  only  to  convey  the  equity 
of  redemption  until  such  prior  deed  is  released.  B.  and  L.  As- 
sociation V.  Page,  303. 

2.  The  presumption  of  law  is  that  the  grantor  in  a  deed  was  sane 
and  competent  to  execute  it,  unless  the  contrary  be  made  clearly 
to  appear.     Famsworth  v.  Noffsinger,  410. 

3.  Where  a  party  to  a  deed  or  other  contract  has  legal  mental  ca- 
pacity to  make  it,  and  there  is  no  fraud  or  undue  influence  mov- 
ing him  to  the  act,  the  deed  or  contract  cannot  be  impeached 
simply  because  it  is  imprudent,  unreasonable  or  unequal.     Id, 

4.  The  very  time  of  the  execution  of  a  deed  is  the  material  or  criti- 
cal time  to  be  considered  upon  the  inquiry  as  to  the  grantor's 
capacity.     Id,,  411. 

6.  To  annul  a  deed  for  undue  influence,  it  must  be  shown  that  the 
party  had  no  real  free  will,  but  stood  in  vinculis,  so  as  to  destroy 
free  agency,  and  substitute  the  will  of  another  for  his.     Id. 

6.  In  determining  whether  a  deed  or  contract  is  hard,  or  unfair,  or. 
unequal  as  to  one  of  its  parties,  regard  must  be  had  to  the  dis- 
advantage, change  in  plan  of  life,  or  other  sacrifice  of  the  other 
party  flowing  from  it.     Id. 

7.  Repugnant  words  must  yield  to  the  purpose  of  the  grant,  where 
such  pur()ose  is  clearly  ascertained  from  the  premises  of  the 
deed,  though  such  words  stand  first  in  the  grant.  Goldsmith  v. 
Goldsmith,  426. 

8.  A  deed  made  in  consideration  of  maintenance,  where  there  has 
been  a  failure  to  furnish  maintenance,  will  be  set  aside, — more 
especially  where  it  has  a  clause  of  forfeiture  for  such  failure. 
Id. 

9.  To  defeat  a  grantor  in  the  cancellation  of  a  deed  because  it  was 
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made  with  intent  to  defraud  creditors,  there  must  be  a   liability 
chargeable  to  the  grantor  at  its  date.     Id. 

10.  Where  a  party  conveys  a  lot  of  land,  for  valuable  consideration, 
to  another,  describing  it,  and  concluding  the  deed  with  the  fol- 
lowing clause:  **To  have  and  to  hold  said  real  estate  and  prem- 
ises with  all  the  right,  title,  and  interest  of  the  said  M.  unto  the 
said  T.  M.,  his  heirs  and  assigns,  forever.  But  the  said  M.  ex- 
pressly reserves  to  herself  a  life  estate  in  and  to  the  above  de- 
scribed real  estate," — said  last  clause  will  not  be  regarded  as 
repugnant  and  void,  and  M.  will  thereby  reserve  a  life  estate 
therein.     McDougal  v.  Musgrave^  509. 

11.  In  an  action  of  ejectment,  a  deed  of  this  character  should  be  so 
construed  as  to  arrive  at  the  true  intent  of  the  grantor  and  gran- 
tee, and  in  so  doing  the  whole  of  the  deed  and  all  its  parts  should 
be  considered  together. 

12.  A  deed,  for  a  description  of  the  land,  may  refer  to  another  deed 
or  map,  and  the  deed  or  map  is  considered  as  incorporated  in  the 
deed  itself  for  description  of  the  land.  Blowpipe  Co.  v.  Spencer^ 
595 

13.  A  deed  made  in  the  following  form:  **This  deed  made  and  en- 
tered into  this  first  day  of  March,  1894,  by  and  between  A.  C.  and 
W.  A.  C,  her  husband,  of  the  first  part,  and  C.  A.  C.  and  L.  R. 
C,  all  of  the  county  of  D.,  and  State  of  West  Virginia,  witness- 
eth,  that  for  and  in  consideration  of  the  sum  of  $500  *  ♦  *  the 
parties  of  the  first  part  have  sold  and  doth  hereby  convey  unto 
the  parties  of  the  second  part  a  certain  tract  of  land  [describing 
it] .  And  the  parties  of  the  first  part  hereby  covenant  that  they 
will  warrant  generally  the  property  hereby  conveyed,  retaining  a 
vendors*  lien  to  secure  the  payment  of  the  residue  of  the  purchase 
money.  Witness  the  following  signatures  and  seals.  A.  C. 
[Seal.]  W.  A.  C.  [Seal.],"  duly  acknowledged,  conveys  all  the 
right,  title  and  interest  of  W.  A,  C,  the  husband,  in  and  to  the 
described  property,  whether  the  legal  title  was  in  him  or  in  A. 
C,  the  wife.     Chapman  v.  Charter^  769. 

14.  The  word  **convey,"  as  used  by  **the  parties  of  the  first  part"  in 
said  deed,  is  equivalent  in  effect  to  the  word  **gTant,"  suggested 
in  section  1,  chapter  72,  Code.     Id, 

See  Adverse  Possession, 

DEED  OF  TRUST.     See  Estoppel, 

DEDICATION. 

1.  If  an  original  owner  of  a  tract  of  land  lays  the  sam3  off  into 
town  lots,  with  streets  and  alleys  between,  and  has  the  same 
so  platted,  and  sells  the  lots  with  reference  to  such  streets  and 
alleys  as  boundary  lines  of  the  same,  and  such  plat  is  adopted 
by  the  corporate  authorities  of  the  town  in  which  such  lots  are 
situated,  a  purchaser  of  one  such  lots  is  estopped  from  denying 
the  dedication  of  such  streets  to  public  use.  Ralston  v.  Town 
of  Weston,  544. 
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2.  The  maxim,  *^ Nullum  tempus  occurii  regV^  applies  to  all  the 
sovereign  rights  and  property  of  the  people  of  the  State  dedicated 
to  public  uses,  and  of  which  they  cannot  be  deprived  otherwise 
than  according  to  their  express  will  and  appointment.    Id, 

3.  The  public  easement  in  the  public  highways,  including  roads, 
streets,  alleys,  and  other  public  thoroughfares,  dedicated  to  the 
use  of  the  general  public  by  individuals,  or  under  the  right  of  emi- 
nent domain,  is  such  property,  and  cannot  be  lost  to  the  people 
by  the  negligence  of  public  officials  or  the  unlawful  acts  of  in- 
dividuals.    Id, 

4.  An  individual  cannot  destroy  such  easement  by  setting  up  a 
claim  by  prescription,  adverse  possession  under  the  statute  of 
limitations,  or  equitable  estoppel,  as  the  people  cannot  be  de- 
prived of  their  sovereign  rights  in  any  of  these  ways.     Id, 

DEFICIENCY  IN  ACREAGE.     See  Statute  of  Limitations  2. 

DEMURRER.     See  Equity  Pleading  16. 

DEMURRER  TO  EVIDENCE. 

A  case  in  which  it  was  not  error  to  require  plaintiffs  to  join  in  de- 
murrer of  defendants  to  the  evidence.  Chapman  v.  Charter,  769. 
See  Appeal  4.  Record  1. 

DEPOSITIONS. 

1.  Depositions  proving  a  matter  not  in  the  pleadings  when  taken 
cannot  be  read  to  support  an  answer  afterwards  filed,  setting 
such  matter  up,  if  objected  to.     Goldsmith  v.  Goldsmith,  426. 

2.  It  is  a  general  rule  that  a  deposition  once  taken  cannot  be  re- 
taken without  the  leave  of  the  court,  which  will  always  be  grant- 
ed whenever  justice  seems  to  require  it.  Canter  v.  Edwards,  80 
Va.  58;  McKell  v.  Colliery  Co.,  626. 

See  Equity  Pleading  14. 

DEPOSITORS.     See  Statute  of  Limitations, 
DESCRIPTION.     See  Deed  12. 
DETINUE.     See  Supreme  Court  of  Appeals, 

DOWER. 

The  statutory  bar  to  a  widow's  remedies  for  the  recovery  of  her 
dower  is  the  lapse  of  ten  years  from  the  death  of  her  husband, 
when  her  right  to  sue  accrues.     Morris  v.  Bosenberry,  24. 

DUE  PROCESS  OF  LAW. 

Section  6  of  Art.  XIII  of  the  Constitution  of  this  State,  providing 
for  the  forfeiture  of  lands  for  the  nonentry  thereof  for  five  suc- 
cessive years  after  the  year  1869,  is  not  in  violation  of  the  four- 
teenth amendment  of  the  constitution,  restraining  states  from 
depriving  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law.     State  v.  Swann,  128. 
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EASEMENT. 

1.  A  way  of  necessity  exists  where  land  granted  is  completely  en- 
vironed by  land  of  the  grantor,  or  partially  by  his  land  and  the 
land  of  strangers.  The  law  implies  from  these  facts  that  a  pri- 
vate right  of  way  over  the  grantor's  lands  was  granted  to  the 
grantee  as  appurtenant  to  the  estate.  Woolridge  v.  Coughlin, 
345. 

2.  Use  of  a  private  way  from  one*s  land  over  land  of  another  for  ten 
years  with  the  acquiescence  of  that  other  will  confer  a  right  to 
such  way,  but,  if  the  landowner  does  not  acquiesce  therein,  but 
denies  the  right  of  way,  such  use  will  not  confer  the  rightof  way. 
Id. 

See  Dedication^  3,  4;  Statute  of  Limitations,  6. 

EJECTMENT. 

1.  An  order  of  survey  and  plat  or  diagram  are  not  indispensable  to 
the  trial  of  an  ejectment.  It  is  not  error  to  try  it  without  them. 
He  who  wishes  such  order  must  ask  it,  and  without  delay.  King 
V.  Jordan^  106. 

2.  The  plaintiff  in  ejectment  must  be  entitled  to  possession  at  the 
commencement  of  his  suit.     Adkins  v.  Spurlock^  139. 

ELECTION.     See  County  Seat, 

EMINENT  DOMAIN. 

1.  A  verdict  finding  an  amount  of  compensation  in  a  proceeding  by 
a  railroad  company  to  condemn  land  that  is  so  high  that  it  must 
be  attributed  to  prejudice,  passion,  bias,  partiality,  or  mistake 
of  law  or  judgment,  will  be  set  aside.  Railroad  Co,  v.  Nighbert, 
202. 

2.  It  is  the  expressed  will  of  the  people  of  this  State  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  by  govern- 
mental officers  or  agencies,  without  just  compensation.  Ralston 
v.  Town  of  IVestonj  545. 

See  RailroadSy  6,  7,  8,  9. 

EQUITY. 

1.  When  a  party  has  acquired  the  legal  title  to  property  to  which 
another  has  a  better  right,  a  court  of  equity  will  convert  him  in- 
to a  trustee  of  the  true  owner.    Skaggs  v.  Mann,  210. 

2.  If  a  person  is  induced  to  advance  the  money  to  pay  off  a  trust 
lien  on  real  estate  on  the  assurance  that  the  title  to  such  property 
is  otherwise  clear,  and  take  a  new  trust  to  secure  the  money  so 
advanced,  and  it  afterwards  turns  out  that  the  title  to  such  real 
estate  is  encumbered  by  title  bond,  judgment  lien,  or  otherwise  a 
court  of  equity  will  keep  the  original  trust  alive  as  a  security  for 
the  money  so  advanced.     B,  &  L,  Ass^n  v.  Page,  302. 

3.  In  such  case  the  person  advancing  the  money  is  not  a  volunteer 
or  an  intermeddler,  but  is  the  confiding  dupe  of  the  fraudulent 
representative  of  the  borrower.    Id, 

4.  An  agreement  to  apply  on  a  debt  items  of  set-off  uncertain  and 
unascertained  in  amount  does  not  make  them  payments,  but  is 
only  an  executory  contract  to  apply  them,  to  be  enforced  by  proper 
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proceeding.     Equity  has  jurisdiction  to  enforce  their  application 
upon  a  decree  of  sale  of  lands.     Kennedy  v.  Davidson^  433. 

5.  L  gave,  devised  and  bequeathed  all  his  personal  and  real  es- 
tate whatsoever  and  wheresoever  to  his  wife,  S.  L.,to  have  and  to 
hold  the  -same  during  the  term  of  her  natural  life;  and  gave, 
devised,  and  bequeathed  all  of  his  real  and  personal  estate  what- 
soever to  his  nephew,  B.  S.  W,,  and  his  niece,  S.  W.,  their  heirs, 
executors,  administrators,  and  assigns,  equally,  share  and  share 
alike,  subject  to  the  gift,  devise,  and  bequest  to  his  wife,  S.  L., 
and  appointed  H.  P.  W  executor.  H.  P.  W.,  after  paying  the 
debts  and  funeral  expenses,  turned  over  the  personal  estate,  in- 
cluding over  twelve  hundred  dollars  in  money,  at  her  request,  to 
the  legatee  for  life,  who  invested  the  money  in  interest-bearing 
notes,  and  sold  and  assigned  said  notes  to  E.  G.  S..  who  refused 
to  surrender  the  same  after  the  death  of  S.  L.,  to  the  executor  or 
residuary  legatees,  B.  S.  W.,and  S.  W.,  the  residuary  legatees, 
filed  their  bill  in  equity  against  E.  G.  S.,  making  parties  de- 
fendant  thereto  the  executor,  H.  P.  W.,  also  the  administrator  of 
S.  L.,  and  the  makers  of  the  several  notes  assigned  to  E.  G.  S., 
alleging  that  such  assignments  were  in  fraud  of  plaintififs'  rights^ 
and  that  E.  G.  S.  was  claiming  said  notes  as  her  own,  and  ille- 
gally withholding  the  possession  thereof  from  the  executor  and 
from  plaintififs,  and  praying  that  E.  G.  S.  be  required  to  sur- 
render said  assignments  and  notes  to  plaintiffs  or  to  the  execu- 
tor, and  that  said  assignments  t>e  canceled.  Heldj  that  a  court 
of  equity  has  jurisdiction  to -entertain  such  bill,  and  demurrer 
thereto  should  have  been  overruled.     IVilson  v.  Straight^  651. 

6.  Where  a  party  is  not  made  defendant  in  a  suit  in  equity,  and 
files  a  paper  in  the  case,  which  he  terms  an  **answer  and  peti- 
tion,** in  which  he  prays  for  affirmative  relief,  and  sets  up 
affirmative  matter,  but  upon  which  no  process  issues,  he  can 
thereby  obtain  no  affirmative  relief  against  a  defendant  in  said 
suit.     Woods  V.  Douglas f  651. 

EQUITY  PLEADING  AND  PRACTICE. 

1.     A  bill  for  an  injunction  to  stay  waste  must  state  facts   sufficient 
to  show  the  injury  threatened  is  irremediable   by  the  ordinary 
process  of  legal  procedure.     Greathouse  v .  Greathouse,  21. 

2  L.  J.  B.  purchased  a  tract  of  land  with  his  wife's  sep>- 
arate  estate,  and,  without  her  knowledge  or  consent  took  the 
deed  in  his  own  name.  They  moved  on  the  land,  and  occupied  it 
as  a  common  home  He  afterwards,  without  her  knowledge  or 
consent,  conveyed  the  land  in  trust  to  secure  certain  creditors 
and  endorsers  of  his,  who  directed  the  trustee  to  sell  under  the 
trust.  About  the  time  of  the  sale  the  benificiaries  in  the  trust 
entered  into  a  written  .contract  among  themselves,  appointing 
M,,  one  of  their  number,  agent  on  behalf  of  all  of  them  to   pur-  \ 

chase  the  property  in  case  it  did  not  sell  for  a  sum  exceeding- 
two  thousand  two  hundred  and  fifty  dollars,  binding  themselves, 
each  to  pay  his  proportional  part  of  expenses  of  sal*,    payments 
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to  the  trustee  as  they  should   fall   due,  and  all  other  claims  for 
which  they  were  bound  as  endorsers  for  L.  J.  B.  in   said   trust 
deed,  and  in  proportion  to  the  amounts  of  bonds  upon  whit:h  they 
were  indorsers,  and  any   one   failing  for   the   space   of    fifteen 
days  to  pay  his  proportion  of  his  liabilities  after  it   became   due 
should  forfeit  his  claim  to  the  benefits  of  said  contract,  and  were 
to  share  ratably  any  profits  which  might  accrue  from  said   pur- 
chase.   M.  purchased  the  prop>erty  at  the  price  of  one   thousand 
two  hundred  dollars  took  a  deed  in  his  own  name,  paid  the  pur- 
chase money  himself,  some  of  the  others  paying  their  proportion 
of  costs  of  sale,  and    paying  considerable  sums  on  some  of  their 
indorsements.    M.  claimed  tlie  property  as  his   own,  refusing  to 
recognize  the  others  as  co-purchasers  under  the  contract.     J.  S., 
one  of  the  parties  to  the  contract  and  a   beneficiary  in   the  trust 
deed,  filed  his  bill  in  chancery  against  M.  and  the  other  parties 
to  the  contract  and  L.  J.  B.  and  the  trustee  in  the  deed  of  trust, 
praying  that  the  trustee's  deed  to  M.  be  construed   to  be  a   trust 
deed  for  the  benefit  of  all  the  parties  to  the  said  contract  in   the 
proportions  that  each  had  paid,  that  M.  be  required  to   account 
for  rents  and  profits  and  damages  for  waste,  and  that  the   land 
be  partitioned  or  sold,  and  proceeds  divided.     S.    the  wife  of   L. 
J.  B.  tendered  her  petition,  making  the  plaintiff  and  all  the  de- 
fendants in  the  suit   parties   thereto,    setting  up  her  claim   and 
title  to  the  land  in  controversy,  praying  process  against  the  par- 
ties  thereto,  and  that  they  be  required  to    answer  the  petition ; 
that  the  trust  deed  made  by  L.  J.  B.  and  the  trustee's   deed   to 
M.  be  set  aside;  that  the   t  eed  to  L.  J.  B.  be  construed  to  be   a 
trust  deed,  and  the  property  held  thereunder  by  L.  J.  B.  for   her 
benefit;  and  that  M.  be  required  to  account  for  rents  and  profits, 
etc.,  which  petition  was,  not  being  excepted  or  objected  to,    per- 
mitted to   be  filed,  process  thereon  accepted  by  all   the   parties, 
the  petition  taken  for  confessed  by  all  the  parties  except  M.,  who 
filed  his  demurrer  and  answer  thereto  to  which  answer   general 
replication  was  made.     Dep)ositions  were  taken  by  all   the   par- 
ties interested,  including  their  own  depositions,  and  a  full    and 
fair  hearing  was  had  on  the  merits  of  the  case  as  set  up  in    said 
petition  and  answer.  Held^  under  the  circumstances  of  the  case, 
not  error  to   treat  such   petition  as   an   original   bill.     Skaggs  y. 
Mann.  209. 

3.  When  a  party  files  his  petition,  asking  to  be  admitted  as  a 
party  defendant  in  a  pending  suit  in  equity,  in  which  no  allega- 
tion is  made  naming  or  referring  to  him  in  any  way,  and  no 
relief  is  prayed  against  him,  and  he  is  admitted  to  become  such 
party  defendant,  he  does  not  become  a  party  in  the  cause  until 
he  has  been  made  a  party  by  some  allegation  in  the  bill  as 
amended.  But  this  does  not  apply  in  a  case  where  a  party  files 
his  petition,  making  the  parties  to  the  suit  parties  to  his  peti. 
tion,  and  setting  up  claim  to  the  subject-matter  in  controversy, 
when  his  petition  can  properly  be  treated  as  an  original  bill. 
Cleavenger  v.  Felton,  249. 
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4  C.  brought  his  bill  to  enforce  judgment  liens  against  the  real 
estate  of  M.  £.  P.,  wife  of  L.  P.,  and  made  other  lien  holders 
thereon  parties  defendant.  R.  &  Sons  afterwards  filed  their 
bill  against  M.  E.  P.  and  L.  P.,  alleging  that  the  deed  from  the 
father  of  L.  P.,  for  the  real  estate  sought  to  be  subjected  was 
made  to  M.  E.  P.,  in  fraud  of  the  creditors  of  L.  P.,  and  asking 
to  have  it  set  aside,  and  the  real  estate  subjected  to  the  payment 
of  their  judgment  against  L.  P.,  which  existed  at  the  date  of  the 
deed,  but  failed  to  make  the  judgment  creditors  of  M.  E.  P.,  par- 
ties to  their  bill.  The  cases  were  heard  together,  the  deed  set 
aside,  and  R.  &  Sons*  judgment  declared  to  be  the  first  lien  on 
the  property,  //eld  error  to  hear  the  cases  together,  or  to  decree 
upon  the  bill  of  R.  &  Sons  until  the  proper  parties  were  brought 
in.     Crt9n  v.  Price ^  374. 

5.  When  the  principal  defendant  in  a  chancery  cause  dies,  and  the 
same  is  revived  against  his  administrator,  heirs,  sureties,  credi- 
itors,  grantees,  and  donees,  and  converted  into  a  general  cred- 
or's  bill  for  the  purpose  of  settling  the  estate  of  such  decedent, 
an  unconfirmed  commissioners  report,  to  which  numerous  excep- 
tions have  been  filed,  cannot  be  confirmed  against  the  objection 
of  any  of  such  new  and  interested  parties  to  the  suit,  but  the 
same  should  be  recommitted  anew  without  regard  to  such  uncon- 
firmed report,     //olt.  v.  //olt,  397. 

6.  When  a  circuit  court  wholly  disregards  a  commissioner's  re- 
port, and  numerous  exceptions  thereto,  and  enters  a  decree  on  an 
entirely  different  basis  from  that  presented  in  such  report,  and 
this  court,  on  an  appeal,  reverses  such  decree,  it  will  remand 
the  cause  to  the  circuit  court,  with  directions  to  pass  upon  and 
dispose  of  such  exceptions  senatitn  and  either  to  reform  or  re- 
commit such  report,     /d, 

7.  An  amended  answer  should  not  be  allowed,  raising  new  issues, 
where  it  appears  the  party  knew  the  facts  when  he  filed  his  first 
answer,  and  is  thus  guilty  of  negligence,  (p.  433) .  Goldsmith 
v.  Goldsmith y  4-6. 

8.  An  answer  in  the  nature  of  a  cross  bill  praying  afiirmative  re- 
lief affecting  persons  not  before  the  court  must  make  such  per- 
sons parties,  and  they  must  be  duly  summoned,  before  such 
affirmative  relief  can  be  granted.     Martin  v.  Kesler^  438. 

9.  No  relief  can  be  granted  in  equity  without  proper  pleadings  and 
prayer  for  same,  and  unless  the  proper  parties  are  before  the 
court,     /d, 

10.  Where  answers  are  filed  to  such  bill  in  equity,  making  affirma- 
tive allegations,  which  are  put  in  issue  by  no  replication,  such 
affirmative  allegations  must  be  taken  to  be  true.  Wilt  v.  //uff- 
man,  473. 

11.  An  answer  in  the  nature  of  a  cross-bill  praying  for  affirmative 
relief,  which  affects  co-defendants,  must  make  such  co-defend- 
ants parties  thereto,  and,  in  default  of  the  waiver  thereof  by 
such  co-defendants,  must  have  proper   process  issued  thereon  be- 
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fore  a  hearing  can  be  had  as  to  the   matters   contained    in   such 
answer.     Grobe  v.  Roupy  488. 

12.  When  a  bill  in  chancery  for  injunction  against  a  defendant  cor- 
poration was  taken  for  confessed,  and  set  for  hearing  at  Septem- 
ber rules,  1896,  and  at  May  rules,  1897,  the  defendant  filed  its 
answer  in  the  cause,  signed  by  its  corp)orate  name  by  its  attor- 
ney, and  from  that  time  until  September  28,  1897,  the  plaintiff 
and  defendant  took  depositions  to  sustain  their  respective 
pleadings,  and  the  cause  was  thus  fully  prepared  for  hearing  on 
its  merits,  it  is  not  error  for  the  circuit  court  to  overrule  excep- 
tions tiled  to  said  answer  on  said  28th  day  of  September,  1897, 
because  same  was  not  properly  filed,  and  because  it  was  not 
properly  attested.     McKell  w  Colliery  Co.,  16,  25. 

13.  In  such  ease  the  plaintiff  will  be  held  to  have  waived  his  right 
to  except  to  such  answer  for  the  want  of  proper  filing  and  attes- 
tation, and  the  cause  comes  within  the  purview  of  section  4, 
chapter  134,  Code.     Id, 

14.  In  a  suit  to  enjoin  the  lessee  from  obstructing  by  such  buildings 
and  improvements  a  right  of  way  selected  by  the  grantor,  which 
the  lessee  claims  is  unreasonable  and  unnecessarily  injurious  to 
its  operations,  it  is  competent  for  the  lessee  to  offer  evidence  in 
support  of  other  and  alternative  ways  or  routes.     Id, 

15.  When  a  deposition  not  excepted  to  has  been  retaken  without 
leave  of  the  court,  it  may  or  may  not  be  read,  at  the  discretion 
of  the  court.     Id,j  626. 

16.  When  the  equities  of  the  bill  are  fully  and  fairly  denied  by  an- 
swer, unless  the  plaintiff  overcomes  such  denial  by  other  testi- 
mony, the  question  should  no  longer  be  regarded  as  one  ad- 
dressed to  the  discretion  of  the  court,  but  it  is  error  to  appoint  a 
receiver  when  the  charges  of  the  bill  are  so  denied.  IVilson  v. 
Maddoxy  641. 

17.  When  a  demurrer  to  a  bill  has  been  sustained,  and  leave  granted 
plaintiff  to  file  an  amended  bill  at  rules,  it  is  error  to  quash  a 
writ  of  summons  issued  in  the  cause  to  answer  such  amended 
bill  **upon  the  ground  that  such  process  issued  before  the  amend- 
ed bill  was  filed  at  rules."     Id, 

See  Depositions  1;  Injunction  2,  7;  Specific  Performance  1. 

EQUITY  JURISDICTION. 

1.  Trivial  and  vexatious  allegations  of  waste,  capable  of  pecuniary 
compensation,  are  insufficient  to  give  equity  jurisdiction  or  auth- 
orize the  granting  of  an  injunction.  Greathouse  v.  Greathousey 
21. 

2.  Equity  has  jurisdiction  to  declare  null  an  order  of  the  board  of 
directors  of  a  corporation  that  is  ultra  vires,  and  obstructs  its 
rights  to  its  property,  though  that  order  be  void.  Railway  v. 
Woody ard,  559. 

EQUITY  OF  REDEMPTION.     See  Deed  1. 
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ERROR. 

Where  it  is  proper  that  the  court,  and  not  the  jury,  should  pass  on  a 
matter  and  find  thereon,  but  a  jury  finds  upon  it  and  the  court 
renders  judgment,  if  the  judgment  is  the  same  as  the  court  should 
have  rendered  if  it  had  expressly  found  on  such  matter,  this 
error  is  harmless,  and  not  cause  for  reversal.  Millers,  White ^ 
68. 

ESTOPPEL. 

A  grantor  in  a  deed  of  trust  cannot  impeach  or  disparage  his  own 
title  to  prevent  a  sale  under  such  trust.     Martin  v.  KesUr,  438. 

EVIDENCE. 

1.  The  corporation  lxx>ks  concerning  the  government  of  a  city,  town 
or  village,  when  they  have  been  publicly  kept,  and  the  entries 
have  been  made  by  a  proper  officer,  as  well  as  duly  authenticated 
copies  therefrom,  are  admissible  evidence  of  the  facts  witnessed 
in  them.     Town  of  Parsons  v.  Miller ^  334. 

2.  Testimony  of  witnesses  relating  to  the  physical  condition  of  the 
place  and  its  surroundings  where  an  accident  occurred  is  propter 
evidence  to  go  to  the  jury.     Bias  v.  Railway  Co.,  349. 

3.  Mere  opinions  of  witnesses,  not  experts,  as  to  sanity  and  compe- 
tency to  do  a  given  act,  are  of  little  weight,  unless  based  on  facts 
which  give  good  reason  for  such  opinions;  and,  if  the  facts  are 
frivolous  or  unimportant,  the  opinions  of  such  witnesses,  based 
upon  them,  are  of  little  weight.     Famsworth  v.  Noffsinger,  410. 

4.  The  evidence  of  a  notary  taking  the  acknowledgment  of  a  deed, 
who  is  also  a  competent  physician  and  expert  as  to  mental  dis- 
ease, that  the  grantor  was  competent  to  execute  it,  is  entitled  to 
very  great  weight.     Id,y  411. 

^^^  Appeal,  7;  Plat  of  Land;  Trespass  on  the  Case,  2;  Verdict, 
1,  2. 

EXECUTOR. 

1.  Where  one  sues  as  executor  or  administrator,  or  in  other  repre- 
•  sentative  character,  there  need  be  no  proof  of  his  appK)intment  or 

authority,  unless  a  plea  denies  it.  A  plea  to  the  merits  admits 
the  right  of  the  plaintiflF  to  sue  as  he  does.  McDonald  v.  Cole, 
186. 

2.  A  decree  against  an  executor,  finding  a  sum  of  money  in  his 
hands  from  assets,  is  prima  facie  evidence  against  the  sureties  in 
his  bond.     Crim  v.  England,  480. 

3.  A  judgment  or  decree  against  an  executor  in  favor  of  a  creditor, 
payable  out  of  assets,  is  conclusive  evidence  upon  the  executor 
and  his  sureties  as  to  the  existence  and  justness  of  the  demand. 
Id, 

4.  Reasonable  fees  of  counsel  may  be  paid  by  an  executor  or  ad- 
ministrator out  of  the  assets,  as  part  of  the  expense  of  adminis- 
tration, and  if  not  paid  by  him,  are  a  lawful  charge  on  the  assets. 
Id. 

5.  If  a  court,  in  a  suit  administering  assets  of   a  decedent,  allow  \ 
an  attorney's  fee  for  services  rendered  the  executor  or   adminis- 
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trator  in  the  administration,  and  direct  payment  by  him  out  of  a 
balance  of  assets  found  by  the  decree  to  be  in  his  hands,  it  is  a 
valid  demand  ag'ainst  the  sureties  in  his  bond.     Id, 

6.  If  there  is  a  valid  demand  binding  assets  of  a  decedent,  it  is  not 
discharged  merely  by  reason  of  the  fact  that  the  executor  gives  a 
note  therefor  signed  by  him,  with  the  addition  to  his  name  of  the 
words,  **Executor  of ,  deceased."    Id. 

FIDUCIARY. 

1.  Where  a  fiduciary  lays  l)efore  a  commissioner  of  accounts  a  state- 
ment of  receipts  for  any  year  within  six  months  after  its  expira- 
tion, and  he  l)e  found  chargeable  for  that  year  with  any  money 
not  embraced  in  such  statement,  he  shall  have  no  commission  on 
the  money  not  so  embraced  in  the  statement,  unless  allowed  by 
the  court.     Section  7,  chapter  87,  Code.     Kester  v.  Hilly  744. 

2.  But  such  fiduciary  is  entitled  to  commission  on  ihoney  included 
in  such  statement.    Id, 

FORFEITURE.  See  Consiitutianal  Law,  Due  Process  of  Law;  Tax- 
ation 1,  4,  5. 

FRAUD. 

1.  A  contract  may  be  rescinded  for  fraudulent  misrepresentations, 
though  the  means  of  obtaining  information  were  fully  open  to  the 
party  deceived,  when  from  the  circumstances  he  was  induced  to 
rely  upon  the  other  party's  representations.  Engtman  v.  Taylor^ 
669. 

2.  Any  contract,  the  making  of  which  is  induced  by  fraud  of  either 
party  practiced  upon  the  other  at  the  time  the  contract  is  made,  or 
while  negotiations  in  regard  to  it  are  being  carried  on,  is  void- 
able, and  may  be  rescinded  at  the  election  of  the  party  defrauded. 
Id. 

3.  False  representations  or  fraudulent  concealment  in  respect  to  the 
subject  matter  of  the  contract  will  entitle  the  injured  party  to 
rescission  of  the  contract.     Id, 

See  Attachment  5,  6;  Corporations  9;  Damages  2;  Warranty 
Deed  2. 

FRAUDULENT  CONVEYANCES. 

1.  Where  it  clearly  appears,  in  a  chancery  cause  brought  by  a 
creditor  to  set  aside  a  deed  made,  by  his  debtor  for  all  of  his 
property,  that  such  debtor,  for  the  purpose  of  escaping  such 
creditor,  conveys  all  of  his  real  and  personal  estate  to  a  pur- 
chaser, even  for  value,  who  has  knowledge  of  the  creditor's  pur- 
suit, and  is  aiding  the  debtor  to  escape  the  same,  such  purchaser 
will  be  held  to  have  participated  in  the  fraudulent  purpose  of  his 
grantor,  and  his  conveyance  will  be  avoided  as  to  such  creditor. 
Murdoch  v.  Baker,  79. 

2.  A  creditor  cannot  purchase  the  g^oods  of  his  debtor  at  a  price  in 
excess  of  his  debt,  when  he  knows  that  the  excess  so  paid  such 
debtor  is  by  the  latter  to  be  placed  beyond  the  reach  of  his  other 
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creditors.     Such    purchaser  is  a  participant  in  the   fraud  of  his 
debtor,  whether  his  purpose  be  to  aid  him  or  not.     Id, 

3.  Where  the  circumstances  connected  with  a  conveyance,  fraudu- 
lent as  to  the  grantor,  plainly  establish  the  complicity  of  the 
grantee  in  the  fraudulent  intent,  it  is  not  necessary  to  show  by 
direct  and  positive  proof,  notice  to  the  grantee  of  such  intent.     Id, 

4.  A  transfer  of  his  property  by  a  debtor  is  void  as  to  his  creditors, 
even  though  the  grantee  pay  the  full  value,  and  though  it  is  ap- 
plied on  bona  fide  debts  of  the  grantor,  if  the  intent  of  the  grantor 
in  making  the  transfer  was  to  hinder,  delay,  or  defraud  other 
creditors,  and  the  grantee  had  notice  of  the  grantor's  fraudulent 
intent.     Frank  v.  Zeigler^  615. 

See  Appeal  9;  Contracts  3,  4. 

GARNISHEE.     See  Attachment  9. 

GENERAL  WARRANTY. 

A  covenant  of  general  warranty  in  a  deed  for   land   relates   to    title, 
not  quantity,  and  does  not  warrant  quantity.     Burbridge  v.  Sad- 
ler, 40 
See  Warranty  Deed  1. 

GIFT  OF  LAND. 

1.  In  case  of  an  oral  gift  of  land  on  meritorious  consideration,  mere 
delivery  of  possession  will  not  render  the  g-ift  enforceable;  but  if, 
in  faith  of  the  gift,  the  donee  make  valuable  improvements,  it 
will  be  enforced  in  equity  by  a  conveyance.  Crim  v.  England, 
480. 

2.  A  valid  oral  g'ift  of  land,  made  before  the  donor  incurs  a  debt. 
Land  not  liable  therefor.     Id,  481. 

GUARDIAN. 

Under  section  10,  chapter  82,  of  the  Code,  any  person  acting  as  guard- 
ian, whether  duly  appointed  or  not,  is  liable  to  be  charged  com- 
pound interest  on  balances  found  due  at  the  end  of  each  year 
while  so  acting,  in  like  manner  as  regular  appointed  guardians. 
Kester  v.  Hill,  744. 

GUARANTY. 

P.  purchased  from  G.  B.  and  P.  C.  B.  sixty-six  shares  of  stock  in 
an  ice  storage  company  for  seven  thousand  five  hundred  dollars, 
of  which  he  paid  six  thousand  dollars  cash,  and  made  his  non- 
negotiable  note  for  one  thousand  five  hundred  dollars  to  G.  B., 
with  interest  at  twelve  months,  with  right  of  renewal  at  maturity 
for  12  months.  At  the  same  time  G.  B.  and  P.  C.  B.  gave  P.  the 
following  written  warranty:  **We,  the  undersigned  P.  C.  Buf- 
fington  and  Garland  Buffing^on,  of  Huntington,  West  Va.,  in 
consideration  of  the  sale  made  this  day  of  sixty-six  (66)  shares 
of  the  stock  of  the  Huntington  Ice  and  Storage  Co.  to  Bernard 
Pratte,  of  Huntingdon,  West  Va.,  for  the  sum  of  seventy-five  hun- 
dred dollars  ($7,500),  do  hereby  guarantee  an  annual  net  divi- 
dend of  (20)  twenty  per  cent,  on  said  $7,500  to  the  said  Pratte  for 
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the  term  of  two  years  from  the  date  hereof.  But  this  g-uaranty  is 
subject  to  the  following-  conditions:  First,  that  this  said  factory 
shall  be  operated  in  a  skillful,  businesslike  manner;  and,  sec- 
ond, that  this  said  g-uaranty  is  not  to  take  effect  in  case  this  said 
factory  is  not  run,  whether  from  accident  or  otherwise.  And  the 
said  guarantors  are  not  to  be  held  responsible  for  any  delay  or 
loss  occasioned  by  breakag-e  on  account  of  any  negligence  or 
mismanagement  of  the  said  factory.**  G.  B.  assigned  the  one 
thousand  five  hundred  dollar  note  to  P.  C.  B.,  who  assigned  the 
same  to  F.  B.  E.,  for  the  benefit  of  the  creditors  of  P.  C.  B.  F. 
B.  E.  brought  an  action  of  assumpsit  on  said  note  ag-ainst  the 
maker.  P.,  who  enjoined  the  action,  setting  up  failure  of  the 
guaranty.  In  the  adjudication  of  the  matters  in  the  chancery 
cause,  held,  that  indebtedness  of  the  company  existing  at  the 
time  of  the  sale  of  the  stock  for  running  expenses  prior  to  that 
time,  which  had  to  be  paid  from  subsequent  earnings,  was  prop- 
erlj'  chargeable  as  expenses.  So  the  difference -in  the  price  paid 
for  teams  to  be  used  in  the  line  of  their  business,  and  the  amount 
received  for  same  when  sold,  within  the  two  years  of  the  guaran- 
ty, being  a  loss,  was  properly  chargeable  as  loss,  and  no  part  of 
any  of  such  items  could  be  considered,  to  affect  the  guaranty. 
Pratte  v.  Ens  low ,  527. 

HUSBAND  AND  WIFE. 

"Where  a  lot  is  conveyed  to  a  husband  and  wife  and  in  a  suit  to  sub- 
ject the  land  the  bill  charges  that  she  paid  no  money  for  the 
property,  the  burden  is  on  her  to  show  that  she  paid  for  it,  and, 
in  the  absence  of  proof,  the  presumption  is  that  her  husband  fur- 
nished the  means  of  payment.  Murdoch  v.  Baker,  79. 
See  Creditor;  Curtesy  2;  Statute  of  Limitations  3. 

IMMORALITY. 

Gross  immorality  is  willful,  flagrant,  or  shameless  immorality. 
Moore  v.  Strickling,  515. 

INFANT.     See  Commissioner  of  Accounts, 

INJUNCTION. 

1.  An  injunction  which  inhibits  a  life  tenant  from  **cutting  or  re- 
moving any  timber  from  said  land,  and  from  removing  the  build- 
ings thereon  or  any  part  thereof,  or  from  otherwise  injuring  the 
same,'*  it  is  entirely  too  broad  and  indefinite,  and  interferes  with 
the  life  tenant's  proper  enjoyment  of  his  tenancy.  Greathouse  v. 
Greathouse,  21. 

2.  A  bill  for  an  injunction  to  the  judgment  of  a  justice  on  the  ver- 
dict of  a  jury,  which  shows  on  its  face  that  the  plaintiffs  have  a 
plain,  adequate  remedy  at  law,  is  fatally  defective;  and  on  de- 
murrer thereto  the  temporary  injunction  awarded  should  be  dis- 
solved, and  the  bill  dismissed.     Shaye  v.  Nolan,  299. 

3.  It  is  error  to  dissolve  an  injunction  on  affidavits  merely  when 
by  the  pleadings  the  burden  of  proof  is  on  the  defendant  moving 
such  dissolution,  as  the  plaintiff   has  the  right  to  cross-examine 
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defendant's    witnesses    and    rebut   their    testimony.     Grobe  v. 
Roupy  483. 

4.  If  a  sale  of  land  is  about  to  be  made  for  a  debt,  including  usury, 
an  injunction  lies  against  it;  but  if  the  sale  notice  proposes  to 
sell  for  only  the  true  amount,  excluding  usury,  and  so  specifies, 
an  injunction  does  not  lie.    Smith  v.  McMillan^  577. 

5.  On  a  motion  to  dissolve  a  mere  ancillary  injunction,  the  circuit 
court  can  only  be  required  to  investigate  the  main  cause  so  far  as 
to  ascertain  that  the  equities  between  the  parties  are  sufficiently 
doubtful  to  justify  the  continuance  of  the  injunction  until  final 
hearing.     Robtecht  v.  Robrecht,  738. 

6.  The  circuit  court  commits  no  appealable  error  in  overruling  such 
motion  if  neither  party  insists  on  a  hearing  of  the  main  cause, 
and  it  appears  that  the  dissolution  of  the  injunction  may  work  a 
greater  injustice  or  mischief  to  the  plaintiff  than  the  continuance 
would  to  the  defendant.     Id, 

7.  Although  the  answer  plainly  and  positively  denies  the  allega- 
tions of  the  bill,  yet,  if  the  facts  and  circumstances  shown  by  the 
pleadings,  exhibits,  and  affidavits  are  strongly  presumptive  in 
favor  of  the  plaintiff's  equity,  it  is  not  app>ealable  error  for  the 
circuit  court  to  continue  an  ancillary  injunction,  awarded  for  the 
purpose  of  preserving  the  status  of  property,  until  the  final  hear- 
ing.    Id. 

See  Contracts  1. 

INNUENDO. 

As  an  innuendo  is  merely  explanatory,  it  is  not  capable  of   proof. 
Argabright  v.  JoneSy  144. 
See  Libel, 

INSTRUCTIONS. 

1.  It  is  the  plain  duty  of  a  trial  court,  when  asked  to  do  so  by 
either  party,  to  instruct  the  jury  on  questions  of  law  involved  in 
the  case,  when  it  can  thereby  aid  them  in  reaching  a  right  con- 
clusion and  proper  verdict.    Davis  v.  Webb,  6. 

2.  It  is  not  error  to  refuse  an  instruction  which  puts  a  legal  prop- 
osition, though  sound,  if  the  evidence  to  present  it  as  pertinent 
to  the  case  is  slight,  and  only  colorable,  and  does  not  fairly  pre- 
sent it  for  consideration,  and  where  a  verdict  finding  according 
to  the  instruction  would  be  set  aside  as  without  sufficient  evi- 
dence.    McDonald  \,  Cole,  186. 

3.  An  instruction  which  assumes  an  important  and  material  fact 
as  true,  which  is  not  conceded  in  the  case,  and  which  the  evi- 
dence does  not  tend  to  prove,  should  not  be  given  to  the  jury. 
Slate  V.  Dickey  J  319. 

4.  It  is  error  for  the  trial  court  to  give  instructions  prejudicial  to 
the  accused,  on  the  trial  of  a  felony  case,  which  are  not  war- 
ranted by  the  evidence.     Id, 

5.  Where  the  testimony  shows  that  the  deceased  came  to  his  death 
from  a  blow  on  the  head  caused  by   a  rock  thrown  by  the  pris- 
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oner,  but  that  immediately  pret:eding'  the  act  of  throwing-  this 
rock  the  prisoner  had  been  knocked  to  his  hands  and  knees  by  a 
blow  to  the  back  from  a  rock  thrown  by  deceased,  it  was  error 
to  instruct  the  jury  that  **if  the  prisoner,  with  a  deadly  weapon 
in  his  possession,  without  any,  or  upon  very  slight,  provocation, 
gives  to  another  a  mortal  wound,  the  prisoner  is  prima  facie 
guilty  of  wilful,  deliberate,  and  premeditated  killing-.  *'    Id. 

6.  Instructions  copied  in,  but  not  properly  a  part  of,  the  record,  will 
not  be  considered  by  this  Court.    Bias  v.  Railway  Co.,  350. 

7.  It  is  error  to  give  an  abstract  proposition,  as  an  instruction  to  a 
jury,  which  is  calculated  to  mislead  them.  Claiborne  v.  Railway 
Co.,  363. 

8.  If  the  compensatory  damages  are  sufficiently  punitive,  it  is  im- 
proper to  instruct  the  jury  to  allow  an  additional  sum  as  punitive 
damag^es.     Id. 

9.  An  instruction  which  sets  forth  the  evidence  as  to  part  of  the 
facts  in  issue,  and  ignores  certain  other  facts  proven,  and  on  the 
former  directs  a  finding  in  favor  of  the  plaintiff,  is  erroneous. 
Id. 

10.  An  instruction  that  a  proper  officer  of  the  state  has  the  right  to 
enter  a  train  of  cars,  within  the  limits  of  his  jurisdiction,  and 
arrest  a  person  guilty  of  a  known  breach  of  the  laws  of  this 
State,  and  that  the  railroad  company  would  not  be  liable  for 
such  arrest,  is  good,  and  it  is  error  not  to  give  it.     Id. 

11.  The  practice  of  asking  several  instructions,  expressive  of  the 
same  law,  condemned.    McCray  v.  Town  of  Fairmont,  442. 

12.  An  instruction  which  singles  out  certain  facts  and  makes  the 
case  turn  on  them,  ignoring  other  material  facts  of  the  case,  is 
erroneous.     Prince  v.  Railway  Co.,  538. 

See  Appeal  1,  5,  6. 

ISSUE  OUT  OP  CHANCERY. 

In  any  pending  chancery  case,  where  an  issue  of  fact  is  raised  de- 
pending on  a  conflict  of  evidence  on  the  demand  of  the  parties  in 
interest,  it  is  proper  for  the  court  to  direct  such  issue  to  be  tried 
by  a  jury.  Alexander  v.  Davis,  42  W.  Va.  465.  Griffith  v. 
Boom  and  Lumber  Co.,  49. 

INTENTION  NOT  TO  PAY. 

An  intention  of  a  purchaser  of  property  not  to  pay  for  it  may  be  in- 
ferred by  a  jury,  from  his  circumstances,  action,  and  conduct, 
not  only  in  respect  to  the  sale  in  question,  but  in  other  cotempor- 
aneous  transactions.     Miller  v.  White,  68. 

JUDGMENT. 

1.  It  is  an  axiom  of  law  "that,  when  a  judgment  of  a  court  is  of- 
fered in  evidence  collaterally  in  another  suit,  its  validity  cannot 
be  questioned  for  errors  which  do  not  affect  the  jurisdiction  of 
the  court  which  rendered  it.*'  Cooper  v.  Reynolds,  10  Wall.  308. 
Miller  v.  ]Vhite,  67. 

2.  A  judgment  or  decree  of  this  Court  upon  a  writ  of  error   or  ap- 
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peal  is  conclusive,  as  to  all  matters  involved  in  it,  upon  all  par- 
ties served  with  process  in  it,  even  thoug-h  the  service  of  process 
to  answer  in  the  court  below  were  voidable.  Blowpipe  Co,  v. 
Spencer^  590. 

3  A  judgment  is  presumed  to  be  correct  until  the  record  discloses 
error.     Lumber  Co.  v.  Brooks^  732. 

4.     The  party  complaining-  must  show  error  to  his   prejudice  to  se- 
cure reversal  of  a  judgment  ag^ainst  him.     Furbee  v.  Shay,  736. 
See  Error, 

JUDICIAL  SALE. 

1.  In  a  suit  to  sell  land  for  its  purchase  money,  on  which  is  a  saw- 
mill that  is  part  of  the  freehold,  and  the  decree  to  sell  provides 
that  the  sale  shall  not  include  the  mill,  a  sale  of  the  land  does 
not  pass  the  mill  to  the  purchaser.     Bank  v.  Hyer,  13. 

2.  A  court,  having-  jurisdiction  to  sell  land,  reserves  from  sale  a 
saw  mill  thereon.  Though  there  is  nothing  in  the  record  to  war- 
rant the  reservation,  it  is  not  void,  but  voidable  only  by  appeal, 
and  cannot  be  collaterally  assailed.     Id, 

3.  A  purchaser  under  a  decree  is  held  to  know  its  contents,  and 
what  property  or  estate  he  is  to  acquire.     Id. 

4.  A  sale,  under  a  decree,  of  property  which  it  does  not  authorize 
to  be  sold,  or  excepts  from  sale,  passes  no  title  to  such  property 
and  is  void.     Id. 

JURY.     See  Criminal  Law  ^  2. 

JURY  TRIAL.     See  Public  Officer. 

JUSTICE  OF  THE  PEACE. 

1.  A  judgment  of  a  justice,  which  is  plainly  intended  to  be  against 
two  defendants  named  in  the  heading  and  summons  is  not  invalid 
for  the  reason  that  the  word  * 'defendant"  is  used  in  the  body 
thereof  instead  of  the  word  **def  end  ants.'*  Fishbum  v.  Baldwin, 
19. 

2.  The  fact  that  the  justice  does  not  state  in  so  many  words  on  his 
docket  that  he  waited  one  hour  for  the  appearance  of  the  defend- 
ants does  not  render  the  judgment  invalid.  The  statement  that 
*'the  defendant  not  appearing*'  is  a  sufficient  compliance  with 
section  179,  chapter  50,  Code     Id. 

3.  The  judgment  of  a  justice  can  not  be  attacked  collaterally  for 
mere  amendable  clerical  omissions  not  in  any  wise  invalidating 
the  judgment,  or  rendering  it  uncertain  as  to  time,  parties,  or 
the  amount  thereof.     Id. 

4.  If  there  has  been  a  full  and  fair  trial  on  the  merits  of  the  con- 
troversy in  a  civil  action  commenced  before  a  justice,  the  judg- 
ment will  not  be  reversed  for  mere  technical  errors,  not  prejudi- 
cial to  the  fairness  of  such  trial.     Furbee  v.  Shay,  736 

5.  The  pleadings  in  justices'  courts  are  prescribed  by  statute,  and 
no  provision  is  made  for  pleas  in  abatement.  Such  plea,  there- 
fore, to  the  jurisdiction  of  the  justice,  cannot   be  properly   filed. 
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either  before  the  justice,  or  the  circuit  court  to  which  the    action 
may  be  appealed.     Mill  Co.  v.  Southern,  754. 

6.  As  a  substitute  for  such  pleas,  section  66,  chapter  50,  Code,  pro- 
vides that  *'the  action  shall  be  dismissed  at  plaintiff's  cost 
whether  it  appears  that  it  has  been  broug-ht  in  the  wrong-  county, 

'   or  that  for  any  other  reason  the  justice  has  not  jurisdiction  there- 
of."    Id. 

7.  In  an  action  before  a  justice,  founded  upon  an  account,  note,  or 
other  writing-  for  the  payment  of  money,  it  shall  be  a  sufficient 
complaint  for  the  plaintiflF  to  deliver  the  account,  note,  or  other 
writing  to  the  justice,  and  to  state  that  there  is  due  to  him  there- 
on from  the  defendant  a  specific  sum,  which  he  claims  to  recover 
in  the  action.     Id. 

See  Res  Judicata  2;   Writ  of  Error  1. 

LEA-E 

When  the  g-rantor  reserves  in  a  coal  lease  **the  right  of  way  for  any 
railroads  or  wagon-roads  that  may  be  required  for  the  further 
development  of  any  of  the  property  of  the  lessor'  *  over  and  through 
the  leased  premises,  and  in  the  lease  it  is  provided  that  **the 
buildings  and  other  improvements  to  be  erected  by  the  lessee 
shall  be  so  located  and  constructed  as  to  preserve  proper  and 
convenient  entries  to  and  from  the  C.  &  O.  Ry.  Co.,  or  other  rail- 
road company's,  tracks,  to  which  the  lessors  may  grant  permis- 
sion through,  over,  and  across  said  track, — the  location  of  such 
railroad,  if  reasonably  convenient,  to  be  determined  before  said 
improvements  are  erected," — the  selection  of  the  route  is  for  the 
owner  of  the  way;  but  he  cannot  make  it  an  unreasonable  place, 
when  it  would  cause  unnecessary  injury  to  the  lessee.  McKell 
v.  Colliery  Co.,  625. 

LIBEL. 

1.  In  an  action  for  libel,  the  defamatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that  person  must  be 
the  plaintiff.  If  the  words  used  really  contain  no  reflection  on 
any  particular  individual,  no  averment  or  innuendo  can  make 
them  defamatory.  An  innuendo  cannot  make  the  person  certain 
who  was  uncertain  before.     Argabright  v.  JoneSy  144. 

2.  An  innuendo  may  serve  for  an  explanation  to  point  a  meaning 
where  there  is  precedent  matter  expressed  or  necessarily  under- 
sto«>d  or  known,  but  never  to  establish  a  new  charge.     Id. 

LIEN. 

1.  Snyder  v.  Martin,  17  W.  Va.  276  (Syl  ,  point  7),  and  Snyder  v. 
Botkin,  37  W.  Va.  355  (Syl.,  point  3),  reaffirmed.  Cleavenger  v. 
Felton,  249. 

2,  The  subsequent  incumbrancer  or  title  bond  purchaser  cannot 
take  advantage  of  the  fraudulent  practices  of  the  borrower,  nor 
object  to  the  restoration  of  the  prior  trust,  as  he  is  not  injured 
thereby;  but  he  is  left  in  the  same  condition  he  was  in  prior  to 
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the  attempted  fraud,   and  this  is  all  he  is  entitled  to  ask  of  a 
court  of  equity.     B.  6f  L.  Ass^n  v.  Page^  303. 
See  Attachment^  1. 

MAINTENANCE.     See  Deed,  8. 

MANDAMUS. 

1.  A  mere  contract  will  not  be  enforced   by   mandamus.     Miller  s. 
Board  of  Agriculture ,  192. 

2.  Where  coupon  bonds  have  been  issued  by  a  district  in  a  county 
to  assist  in  the  construction  of  a  railroad,  and  the  coupons  falling- 
due  in  a  certain  year  on  said  bonds  have  been  levied  for  by  the 
county  court  of  said  county,  the  holder  of  such  coupons  must  look 
to  the  sheriff  of  the  county  for  payment,  and  is  not  entitled  by 
mandamus  to  compel  a  second  levy  upon  the  people  and  property 
of  said  district  to  pay  the  interest  represented  by  such  coupons. 
Welly  V.  County  Court,  452. 

MARRIAGE. 

While  the  common  law  loves  matrimony,  it  abhors  deceit,  fraud,  and 

seduction,  and  will  not  permit  matrimony  to  be  used  by  a  guilty 

person  to  escape  the  consequences  of  his   fraudulent,    deceitful 

and  unlawful  conduct.     Dent  v.  Pickens,  379. 

See  Contracts,  2,  3. 

MARRIED  WOMEN. 

Where  a  deed  conveying  land  to  a  married  woman  as  separate  estate 
reserves  a  lien  or  charge  upon  it  for  money,  the  fee  or  corpus  may 
be  sold  for  its  payment.     Burbridge  v.  Sadler,  40. 

MASTER  AND  SERVANT. 

1.  An  employer  is  not  bound  to  furnish  the  most  approved  and  safest 
appliances,  nor  provide  the  best  method  and  means  of  work  for 
employees;  and  if  the  same  are  in  use  by  him,  and  can  be  with 
reasonable  care  used  with  safety,  it  is  all  that  can  be  required 
of  the  employer.     Seldomridge  v.  Railway  Co,,  569. 

2.  An  employe  accepts  service  subject  to  risks  incidental  to  it,  and, 
when  the  appliances  or  means  or  methods  of  work  are  known  to 
the  employe,  he  can  make  no  claim  upon  the  employer  to  change 
them.  He  accepts  them  as  they  are,  and,  if  injured  therefrom* 
he  cannot  recover  damages.     Id, 

3.  When  an  employe  wilfully  encounters  danger  known  to  him,  or 
patent  and  open  to  be  seen  and  known,  he  cannot  recover  damages 
from  his  employer  for  injury  therefrom.     Id, 

4.  When  an  employe  assents  to  occupy  the  place  prepared  for  him, 
and  to  incur  the  dangers  to  which  he  will  be  exposed  thereby, 
having  sufficient  intelligence  and  knowledge  to  enable  him  to  com- 
prehend them,  it  is  not  a  question  whether  such  place  might,  with 
reasonable  care  and  expense,  have  been  more  safe.  His  assent 
has  dispensed  with  that  part  of  the  master's  duty  to  make  it  so. 
Having  consented  to  serve  in  the  way  and  manner  in  which  the 
business  was  being  conducted,  he  has  no  proper  grounds  of  com- 
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plaint,  even  if  reasonable  precautions  have  not  been  taken.     Id, 

5.  An  employe  cannot  recover  from  his  employer  for  injuries  received 
by  reason  of  an  accident  which  could  have  been  averted  by  the 
employe's  proper  and  prudent  discharge  of  his  duties;  nor  can 
his  personal  representative,  in  such  case,  if  death  ensue,  main- 
tain an  action  for  damages  by  reason  thereof.     Id, 

MENTAL  SUFFERING.     See  Damages,  1. 

MOTION  TO  EXCLUDE  EVIDENCE. 

A  motion  to  exclude  the  plaintiff's  evidence  for  insufficiency  is 
waived  by  the  defendant  after. such  motion  is  made  introducing 
his  evidence,  as  his  evidence  may  cure  the  defects  in  the  plaint- 
iff's.    Trump  V.  Coal  &  Coke  O?.,  238. 

MUNICIPAL  CORPORATIONS. 

1.  Under  section  9,  chapter  47,  Code,  "Upon  filing  of  such  certificate 
of  the  result  [of  the  vote  on  the  question  of  incorporation]  and 
upon  satisfactory  proof  that  all  the  provisions  of  the  foregoing 
sections  of  this  chapter  have  been  complied  with,  the  circuit  court 
shall,  by  an  order  entered  of  record,  direct  the  clerk  of  the  said 
court  to  issue  a  certificate  of  the  incorporation  of  such  city, 
town  or  village  "  In  deciding  upon  the  sufficiency  of  such 
proofs,  the  court  was  exercising  the  legitimate  powers  conferred 
upon  it  by  the  statute;  and,  having  jurisdiction  of  the  subject- 
matter,  prohibition  will  not  lie.     Bloxton  v.  McWhorter,  32. 

2.  And  in  entering  the  order  directing  the  clerk  of  said  court  to 
issue  a  certificate  of  the  incorporation  of  such  city,  town  or  vil- 
lage, after  deciding  upon  the  sufficiency  of  said  proofs,  the  court 
was  performing  a  merely  ministerial  duty,  as  it  had  no  discre- 
tion after  l)eing  satisfied  with  the  proofs,  and  prohibition  will 
not  lie.     Id, 

3.  In  an  action  of  trespass  on  a  case  against  a  city  to  recover  dam- 
ages for  an  injury  claimed  to  have  .been  sustained  by  tripping 
and  falling  over  a  rope  stretched  across  one  of  the  sidewalks, 
in  which  the  testimony  of  the  plaintiff  shows  that  he  was  igno- 
rant of  the  existence  of  such  obstruction,  and  that,  although 
there  were  electric  lights  in  the  immediate  neighborhood  of  the 
rope,  yet  the  shadow  of  the  telegraph  pole  to  which  it  was  tied 
obscured  the  rope,  the  question  of  negligence  on  the  part  of  the 
defendant  was  one  for  the  jury.  Arthur  v.  City  of  Charles- 
tony  88. 

4.  Where  a  party  is  injured  by  an  obstruction  on  a  sidewalk  in 
a  town,  the  question  as  to  whether  said  town  has  been  negligent 
in  allowing  such  obstruction  to  be  and  remain  on  the  sidewalk 
depends  upon  the  circumstances  of  the  particular  case.     Id, 

5.  A  municipal  corporation  is  not  liable  for  damages  to  a  lot  by  rea- 
son of  change  of  street's  grade  operating  upon  surface  water, 
though  it  may  increase  it;  but  if  the  work  oi>erates,  as  its  direct 
effect,  to  collect  and  cast  water  in  a  mass  on  the  lot  the  corpora- 
tion is  liable.     McCray  v.  Town  of  Fairmont,  442. 
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6.  In  an  action  ag^ainst  a  municipal  corporation  for  damage  to  a 
lot,  from  change  of  grade  of  a  street,  the  measure  of  damages 
is  the  diflFerence  between  the  market  value  of  the  lot  immediately 
before  and  immediately  after  the  change.     Id. 

NEGLIGENCE. 

The  imputed  negligence  of  parents  discussed.     See  both  opinion  and 

dissenting  opinion.     Bias  v.  Railway^  350 

See  Accidents;  Railroads  2,  5,  12. 

NEW  TRIAL. 

Numerous  objections  and  exceptions  to  evidence  taken  during  the 
progress  of  the  trial,  unless  shown,  by  proper  order  or  bill  of 
exceptions,  to  have  been  specifically  brought  to  the  attention  of 
the  court  on  motion  to  set  aside  the  verdict  of  the  jury,  will  be 
regarded  as  waived.     Bias  v.  Railway  Co.  349. 

NONRESIDENT. 

In  order  that  a  person  may  become  a   nonresident  of  the   State,  it  is 
necessary  that  he  should  leave  the  State  with  the  intention  of  re- 
maining absent  therefrom.     Lyon  v.   VancCy  791. 
See  Attachvtent  20. 

NOTE. 

When  two  |x;rsons  make  a  note  the  prima  facie  presumption  is  that 
they  are  both  principals,  and  the  payee  may  so  treat  them,  un- 
less the  note,  or  the  parties,  or  the  circumstances,  plainly  in- 
form the  payee  that  one  is  a  surety.  The  surety  may  so  notify 
the  payee,  and  then  the  payee  must  have  regard  to  his  right  as 
such.     Parsons  v.  Harroldy  122. 

NUISANCE. 

If  a  private  nuisance  is  of  such  character  that  its  continuance  is 
necessarily  an  injury,  and  is  of  a  permanent  character,  that 
will  continue  without  change  from  any  cause  without  human 
labor,  and  dependent  for  Change  on  no  contingency  of  which  the 
law  can  take  notice,  then  the  damage  is  original  and  permanent, 
and  right  of  action  at  once  exists  for  recovery  of  entire  damages, 
past  and  future;  and  one  recovery  is  a  grant  or  license  to  con- 
tinuing the  nuisance,  and  there  can  be  no  second  recovery  for  its 
continuance.  It  is  otherwise  where  the  damage  is  not  continu- 
ous, but  intermittent,  occasional,  or  recurrent  from  time  to  time. 
Guinn  v.  Railroad  Co,,  161. 

OFFICIAL  BOND. 

1.  The  law  in  force  at  the  time  of  the  execution  of  a  public  bond  is 
part  of  it,  and  the  effect  of  it,  in  law,  must  be  held  to  be  known  to 
its  makers,  as  if  in  words  incorporated  therein.  Furniture  Co,  v. 
McGuire,  328. 

2.  Where  the  condition  of  an  official  bond  contains  soxe  valid  pro- 
visions, and  others  not  valid  or  w^arr anted  by  law,  the  bad  ones, 
if  separable  from  the  good,  will  be  ignored.     Id, 

3.  A  bond  of  a  sheriff  provided  for  the  faithful  discharge  of  his  du- 
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ties  as  sheriflF,  and  that  he  **shall  account  for  and  pay  over  all 
money  that  shall  come  to  his  hands  for  school  pur|>oses  for  the 
year  1893,  as  provided  in  section  46,  chapter  45,  of  the  Code. '  * 
The  words  and  figures  **for  the  year  1893"  will  be  eliminated 
and  ignored,  and  the  bond  held  to  cover  school  money  received  by 
the  sheriff  in  any  year  of  his  term.     Id, 

4.  Where  a  court  or  officer  has  authority  to  take  a  bond,  and  makes 
a  mistake  by  omitting  some  condition  prescribed  by  law,  or  in- 
serting a  condition  not  authorized  or  illegal,  unless  the  statute, 
by  express  words  or  necessary  implication,  makes  it  wholly  void, 
the  bond  is  not  void;  the  good  shall  not  be  vitiated  by  the  bad; 
and  the  bond  may  be  sued  on,  so  far  as  the  conditions  are  good, 
as  a  statutory  bond.     Id,,  329. 

5.  Sureties  on  an  official  l)ond  are  liable  for  money  in  the  hands 
of  their  principal  at  the  date  of  the  bond,  provided  such  money 
form  a  part  of  the  fund  which  the  bond  was  intended  to  secure, 
and  came  to  the  hands  of  the  principal  obligor  in  the  course  of  a 
precedent  term  of  office  or  employment.  If  they  make  the  de- 
fense that  the  money  was  collected  or  otherwise  came  into  the 
hands  of  the  principal  before  the  execution  of  the  bond,  it  is  in- 
cumbent upon  them  to  show  also  that  it  was  misapplied  before 
that  time.      Town  of  Parsons  v.  Miller,  334. 

OFFICERS  AND  ELECTIONS. 

When  the  matter  in  controversy  is  the  possession  of  an  office,  and  the 
plaintiff  in  error  fails  to  file  a  brief  or  prosecute  his  writ  of  error 
until  after  the  expiration  of  the  term  of  office  in  question,  the  writ 
of  error  will  be  dismissed,  at  the  costs  of  plaintiff  in  error. 
Taylor  v.  Maynor,  588. 

ORDER  OF  SURVEY.     See  Ejectment,  1. 

PARENT  AND  CHILD. 

1.  If  a  father  promises  to  pay  a  son  for  caring  for  and  supporting 
him,  it  creates  a  valid  demand  in  favor  of  the  son.  Harris  v. 
Orr,  261. 

2.  If  a  father  gives  a  son  an  undivided  moiety  of  a   specific   tract  of 

land,  saying  it  is  to  be  the  west  end  of  the  tract,  the  gift  is 
sufficiently  certain  and  definite,  as  to  the  land  given,  to  be  en- 
forced,    Crim  V.  England,  480. 

PARTNERSHIP. 

1.  On  the  dissolution  of  a  partnership  the  parties  enter  into  a  writ- 
ten compact  partly  settling  the  partnership  affairs,  and  fixing  a 
basis  for  future  settlement.  In  the  absence  of  fraud  or  mistake, 
such  contract  cannot  be  disregarded  by  a  court  of  equity,  and 
such  future  settlement  made  on  a  different  basis,  at  the  instance 
cf  those  claiming  under  a  deceased  partner.     Holt  v.  Holt,  397. 

2.  Where  a  corporation  and  individual  have  assumed  to  enter  into 
a  partnership,  and  jointly  transacted  business  together,  they 
may  recover,  by  reason  of  their  joint  interest,  upon  obligations 
made  to  them  in  their   partnership   name,    irrespective   of  their 
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partnership  rights   and   duties   as   between  themselves,    or  the 
power  of  such  corporation  to  execute  the   powers   incident  to  a 
partnership.     Wilson  v.  Carter  Oil  Co.,  469. 
See  Assumpsit. 

PARTITION. 

A  voluntary  partition,  not  evidenced  by  writing*,  in  order  to  defeat  a 
right  to  such  partition  under  the  law,  must  be  clearly  proven 
and  must  be  followed  by  actual  possession  in  severalty  of  the 
several  parcels,  pursuant  to  such  voluntary  partition.  Patterson 
V.  Martin,  33  W.  Va,  494.    Justice  v.  Lawson,  163. 

PAYMENT.     See  Set-Off. 

PETITION.     See  £(^uity  Heading  2. 

PLAT  OP  LAND. 

A  plat  or  diagram  of  land  or  premises,  shown  to  be  approximately 
correct,  may  be  used,  on  a  trial  of  any  kind  before  a  court  or 
jury,  to  illustrate  and  apply  the  evidence,  or,  in  argument,  to 
show  the  claim  of  a  party,  but  is  not  of  itself  evidence.  It  is  only 
so  in  connection  with  the  evidence  of  witnesses.  King  v.  Jordan^ 
106. 

PLEADING. 

1.  The  nonjoinder  as  defendants  of  other  persons  in  an  action 
against  a  partnership,  must  be  pleaded  in  abatement  filed  at 
rules.  The  defendants  sued  cannot  avail  themselves  of  it  after  a 
plea  to  the  merits.     McDonald  v.  Cole,  186. 

2.  A  declaration  contains  several  good  causes  of  action,  some  of 
which  are  defectively  stated.  The  demurrer  thereto  is  properly 
overruled.     Trump  v.  Coal  and  Coke  Co.,  238. 

3.  Such  technical  defects  to  g^ood  causes  of  action  may  be  cured  by 
the  evidence,  unless  proper  objection  to  the  admission  of  such  evi- 
dence,  or  motion  to  exclude  the  same,  is  made  in  due  time.     Id. 

4  A  declaration  upon  a  bond  or  other  writing  need  give  only  its 
legal  effect,  and  must  do  that,  so  far  as  pertinent  to  the  action. 
Furniture  Co.  v.  McGuire,  328. 

5.  Where  in  an  action  on  a  bond,  the  only  plea  is  pay^ment,  the 
bond  need  not  be  produced  in  evidence.     Id.,  329. 

6.  A  declaration  for  negligent  killing,  w^hich  charges,  in  effect, 
that  the  deceased,  while  on  the  track  of  the  defendant,  was  care- 
lessly and  negligently  pushed  against,  and  struck  by,  a  locomo-  ^ 
tive  engine  and  cars  belonging  to  the  defendant,  and  in  the  con-  1 
trol,  custody,  and  management  of  its  employes,  and  thereby  re- 
ceived injuries  from  which  she  died,  is  sufficient.  Bias  v.  Rail- 
way Co.,  349. 

7.  A  declaration  against  a  municipal  corpioration  for  damages 
from  flowage  of  water  upon  a  lot  from  a  change  of  grade  of  a 
street  must  allege  that  by  the  work  water  was  collected  and  cast 
in  a  mass  upon  a  lot.     McCray  v.  Town  of  Fairmont,  442. 

8.  Where  an  action  or  proceeding  calls  for  pleadings   in   bar,  all 
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defenses  must  be  presented  before  trial  on  the  issues  made  up; 
and  in  informal  proceedings  without  pleadings  all  defenses  must 
be  presented  during  the  trial  before  judgment,  and  a  party  cannot 
reserve  right  to  present  others  so  as,  in  an  appellate  court,  to 
have  right  upon  reversal  to  demand  that  the  case  be  remanded  to 
the  lower  court  to  let  in  defenses  not  presented  during  the  trial  or 
hearing.  Davis  v.  Brown,  716. 
See  Attachment  A. 

POSSESSION.     See  Ejectment  2;  Specific  Performance  7. 

PRESUMPTION    OF     PAYMENT. 

Lapse  of  twenty  years  affords  a  presumption  of   payment  of  a  lien 

for  purchase  money  reserved  in  a  deed  conveying  the  legal   title 

to  land.    Burbridge  v.  Sadler ,  39. 

PROCESS. 

1.  A  court  has  inherent  power,  in  addition  to  powers  specifically 
given  by  statute,  to  award  further  process  to  bring  parties  before 
it  to  answer  its  judgment.     Blowpipe  Co,  v.  Spencer,  590. 

2.  Service  of  process  upon  the  president  of  a  defendant  corporation, 
who  is  attorney  for  the  plaintiff  in  the  suit,  is  not  void,  but  void- 
able upon  proper  exception  thereto.    Id, 

PUBLIC  OFFICER. 

1.  If  a  public  officer,  whose  duty  it  is  to  prosecute  the  keeper  and 
inmates  of  a  house  of  ill  fame,  resorts  to  the  same  for  immoral 
purposes,  he  is  guilty  of  gross  immorality,  and  thereby  forfeits 
his  office.    Moore  v.  Strickling,  SIS. 

2.  Under  the  provisions  of  chapter  48  of  the  Acts  of  1897,  an  officer 
against  whom  charges  are  preferred  under  the  supervision  of  the 
circuit  court  is  not  entitled  to  a  jury  trial.  (McWhorter,  Judge, 
d  i  ssenting. )    Id. 

PUBLIC  OFFICE. 

A  public  office  is  not  property,  within  the  meaning  of  the  constitu- 
tional provision  that  **no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law  and  the  judgment  of  his 
peers.'*  It  is  a  mere  public  agency,  revocable  according  to  the 
will  and  appointment  of  the  people,  as  expressed  in  the  constitu- 
tion and  the  laws  enacted  in  conformity  therewith.  Moore  v. 
Strickling,  515. 

QUANTUM  MERUIT. 

A  mechanic  who  contracts  to  put  a  tin  roof  on  a  dwelling  house  at  so 
much  per  square,  if  such  house  is  consumed  by  fire  before  such 
roof  is  completed,  without  his  fault,  is  entitled  to  recover  on  quan- 
tum>  meruit  for  the  work  done  under  the  contract.  Such  a  con- 
tract is  not  one  of  risk  or  hazard,  and  the  contractor  is  not  an  in- 
surer of  the  property  against  destruction  from  fire,  storms,  or 
other  causes.    Hysellv,  Coal  and  Manufacturing  Co,,  158. 
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1.  The  speed  of  a  pabsing'  train  is  not  a  question  of  science,  but  of 
observation,  and  any  one  possessing-  knowledge  of  time  and  dis- 
tance is  competent  to  testify  in  relation  thereto.  McVey  v.  Rail- 
road Co.,  111. 

2.  When  a  railway  company  has  an  exclusive  rifrht  of  way  running 
parallel  with,  and  adjoining  to  a  public  street  through  a  popu- 
lous town,  although  the  tracks  l>e  used  by  the  public  habitually 
as  a  footway,  it  is  error  to  instruct  the  jury  that,  in  running  its 
trains  and  cars  over  such  right  of  way  through  such  town,  it  is 
the  duty  of  such  company  to  use  the  same  degree  of  care  to  avoid 
injury  to  i)ersons  using  such  right  of  way  as  a  footway  as  it 
would  be  required  to  use  if  the  tracks  ran  lengthwise  through 
said  town  upon  a.  public  street  or  highway.     Id. 

3.  The  fact  that  the  tracks  upon  the  company's  right  of  way  are  so 
used  by  the  public  in  such  town  imposes  upon  the  company  the 
obligation  to  use  greater  care  and  prudence  in  running  and  man- 
aging its  trains  at  such  a  place  than  would  be  required  at  places 
where  the  tracks  are  not  so  used.     Id, 

4.  The  defendant,  in  op>erating  its  road  on  tracks  so  used  by  the 
public,  should  use  ordinary  care  and  diligence;  and  what  con- 
stitutes ordinary  care  and  diligence  depends  upon  circumstances. 
It  must  be  commensurate  with  the  dangers  incident  to  the  hand- 
ling of  its  cars  and  trains  at  that  particular  place.     Id. 

5.  In  an  action  for  damages  for  the  death  of  a  person  killed  by  a 
train  of  a  railroad  company,  the  fact  that  no  proof  is  offered  to 
show^  that  the  decedent,  in  going  on  the  track,  stopped  and  lool.- 
ed  for  an  approaching  train,  does  not  raise  the  presumption  that 
he  did  not  stop  and  look  unless  the  evidence  shows  that  he  must 
have  seen  the  approaching  train  if  he  had  looked.     Id. 

6.  Though  a  railroad  company  has  authority  from  a  city  to  build 
its  road  in  a  street,  yet  it  is  liable  to  an  adjoining  lot  owner  for 
damage  flowing  from  its  construction  and  operation.  Gwinn  v. 
Railroad  Co.,  151. 

7.  Where  a  railroad  company  builds  a  road  in  a  street,  and  there- 
by injures  access  to,  and  damages  a  lot  abutting  on  the  street, 
such  damage  is  original  and  permanent,  and  the  company  build- 
ing the  road  is  liable,  but  a  company  subsequently  leasing  and 
operating  the  road  is  not  liable,  therefor.     Id.  152. 

-8,  In  ascertaining  damage  to  a  lot  from  permanent  injury  from  the 
construction  of  a  railroad  in  the  street  under  municipal  license, 
the  measure  of  damage  is  the  difference  in  the  value  of  the  lot 
immediately  before  and  immediately  after  its   construction.     Id. 

9.  In  fixing  damage  to  a  mill  from  construction  of  a  railroad  in 
the  street  in  front  of  it,  increased  wholesale  trade  consequent  up- 
on increased  facility  of  shipment  from  it  by  reason  of  the  road 
may  be  set  off  against  loss  of  local  retail  trade,  in  fixing  the  val- 
ue of  the  property.     Id. 

10.  If  a  verdict  assessing  damages  violates  the  standard  or  measure 
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of  damages  given  by  law,  it  is  against   law  and   should  be   set 
aside.    Id, 

11.  The  fact  that  a  small  dress,  belonging  to,  and  worn  by,  the  de- 
ceased when  injured,  is  placed  by  the  sheriff  on  the  railroad 
track  at  the  point  where  the  accident  occurred,  while  the  jury 
are  viewing  the  place  and  its  surroundings,  and  while  they  are 
looking  down  the  track  from  the  point  the  engine  first  came  in 
sight  of  the  deceased,  is  not  sufficient  misconduct  to  require  the 
discharge  of  the  jury,  nor,  after  a  cautioning  instruction,  is  it 
sufficient  error  to  justify  the  setting  aside  their  verdict;  it  being 
merely  the  illustration  or  demonstration  of  a  physical  fact,  about 
which  the  defendant  can  introduce  contradictory  evidence  or  can 
examine  the  plaintiff's  witnesses.     Bias  v.  Railway  Co,,  350. 

12.  The  negligent  killing  of  helpless  trespassers  on  the  track  by  its 
employes  is  one  of  the  risks  that  a  railroad  company  assumes  in 
accepting  the  donation  of  its  franchises  from  the  public,  and  in 
undertaking  to  operate  a  railroad  through  an  inhabitated  coun- 
try.    Id, 

13.  If  the  employees  of  a  railroad  company,  fail  to  keep  a  proper 
lookout,  consistent  with  their  other  duties,  for  helpless  trespass- 
ers on  the  tracks,  and  thereby  such  helpless  trespasser  is  negli- 
gently killed,  such  failure  is  the  proximate  cause  of  such  killing, 
and  the  company  will  be  liable  therefor,  notwithstanding  the 
prior  negligence  with  which  such  helpless  trespasser  may  be  on 
such  track.  But,  if  such  trespasser  is  not  helpless,  the  duty  of 
keeping  a  lookout  devolves  upon  him  as  well  as  the  trainmen, 
and  if  an  accident  happens  by  reason  of  their  mutual  negligence, 
no  recovery  can  be  had.     Id, 

14.  If  a  conductor  as  a  conservator  of  the  peace,  causes  the   arrest  of 
a  person  on  justifiable  probable  cause  of  his  guilt  of  an  offense 
against  the  laws  of  the  State,  neither  he   nor  the  company   he 
serves  is  liable   for   damages   by    reason   thereof.     Claiborne  v 
Railway  O?.,  *364. 

15.  If  such  an  arrest  is  made  without  probable  cause,  and  by  rea- 
son of  an  honest  mistake  without  actual  malice,  or  a  design  to 
injure  or  oppress,  the  liability  is  only  for  compensatory  dama- 
ges, and  no  additional  sum  can  be  added  thereto  as  exemplary^ 
punitive,  or  vindictive  damages.     Id, 

16.  A  passenger  upon  a  railroad  train  must  show  his  ticket,  or  * 'con- 
ductor's check"  given  in  the  ticket's  place,  when  called  up)on  by 
the  conductor,  and,  if  he  fail  to  do  so,  whether  wilfully  or  be- 
cause he  has  forgotten  having  the  ticket  or  check,  and  refuses  to 
pay  fare,  he  cannot*  recover  damages  for  his  ejection,  if  unneces- 
sary force  is  not  used.     Prince  v.  Railway  Co,,  538. 

REASONABLE  CARE,     ^qq  Administrator, 

RECEIVER. 

The  bill  must  lay  the  foundation  for  the  appointment  of  a  re- 
ceiver, by  stating  the  facts  which  show  the  necessity  and  pro* 
priety  of  it.     Wilson  v.  Maddox,  641. 
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2.  When  the  application  for  a  receiver  is  made  before  decree,  it  will 
not  be  granted,  unless  the  bill  contains  a  specific  prayer  that  a 
receiver  may  be  appointed;  and  the  facts  relied  on  for  this  char- 
acter of  relief  should  be  distinctly  and  specifically  set  forth,  and 
not  merely  alleged  in  general  terms.     Id, 

3.  A  decretal  order  appointing  a  receiver  to  take  possession  of  and 
control  personal  or  real  property  is  appealable.  Ruffner  v. 
Mairs,  33  W.  Va.  655,  (11  S.  E.  5);    Robrecht  v.  Robrechi,  738. 

4.  An  order  or  decree  refusing  to  appoint  such  receiver  is  not  ap- 
pealable.    Id, 

See  Corporations  4,  5. 

RECORD. 

1.  If  a  record  entry  shows  that  the  defendant  demurred  in  writing* 
to  the  plaintiff's  evidence,  and  that  the  plaintiff  joined  therein, 
it  is  a  sufficient  entry  to  make  the  written  demurrer  a  part  of  the 
record.     Seldomridge  v.  Railway  Co,,  569. 

2.  Amendment  of  record  in  Supreme  Court  discussed.  Lumber  Co. 
v.  Brooks,  733. 

3.  When  alleged  bills  of  exception  are  not  properly  certified  and 
made  parts  of  the  record,  this  Court  will  not  consider  the  grounds 
of  error  thereby  presented.    Furbee  v.  Shay,  736. 

See  Attachment  3;  Bills  of  Exception;  Instructions  6. 

RETURN. 

When  an  officer's  return  of  process  is  amended  by  leave  of  court,  the 
amended  return  relates  back,  and  stands  in  place  of  the  first  re- 
turn, as  if  it  had  been  the  first  return;  and  any  pending  pro- 
ceeding founded  on  the  first  return  is,  after  the  amendment, 
tested  and  tried  by  the  amended  return.  Lumber  Co.  v.  Brooks, 
732. 

RECOUPMENT. 

Recoupment  for  delay  in  execution  of   a  contract  cannot  be  allowed 

where  the  delay  is  owing  to  the  act  or  fault  of  the  party  himself. 

McDonald  v.  Cole,  186. 

RESERVATION.     See  Lease. 

RES  JUDICATA. 

1.  G.  Co.  held  and  owned  two  notes,  made  to  it  by  M.  &  Co.,  one  for 
two  hundred  and  sixty -eight  dollars  and  seventy-four  cents,  the 
other  for  two  hundred  and  forty-four  dollars,  both  over-due  and 
unpaid.  G.  Co.  brought  its  action  before  a  justice  and  recovered 
judgment  for  the  first  note,  and  afterwards  brought  its  action  in 
the  circuit  court  on  the  second  note.  M.  &  Co.  pleaded  the  judg-- 
ment  on  the  first  note  in  bar  of  the  action,  under  section  48, 
chapter  50,  Code.  Held  error  to  allow  plea  filed.  Grocery  Co. 
V.  McClaugheriy,  419. 

2.  Where  a  party  has  two  separate  demands  against  another, 
which  together  exceed  the  sum  of  three  hundred  dollars,  judge- 
ment recovered  upon  one  before  a  justice  cannot  be  pleaded  in  bar 
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of  an  action  on  the  other,  under  section  48,  chapter  50,  Code.     Id. 

3,  If  the  creditor  agree  with  a  debtor  that,  if  a  decree  shall  be 
rendered  for  his  debt,  he  will  make  a  settlement  with  the  debtor 
of  demands  constituting-  set-offs  ag-ainst  the  debt,  and  allow  the 
debtor  credit  for  the  same  on  the  decree,  it  is  only  an  executory 
contract  to  apply  the  set-offs;  and  they  are  not  regarded  as  pay- 
ments, and  the  decree  is  not  res  judicata  aguinst  them.  /Ken- 
nedy V.  Davisson,  433. 

REVIEW  ON  APPEAL. 

This  court  will  refuse  to  disturb  the  verdict  of  a  jury  sustained  by 
the  judgment  of  the  circuit  court,  if  it  be  a  matter  of  doubt  as 
to  whether  the  same  is  opposed  to  the  plain  and  decided  pre- 
|x>nderance  or  weight  of  the  evidence.  In  cases  of  doubt,  the 
benefit  is  given  to  the  judgment  of  the  lower  court.  Trump  v. 
Coal  &  Coke  Co,,  238. 

SALES. 

A  sale  of  personal  chattels  implies  an  affirmation  of  the  vendor 
that  the  chattel  is  his,  and  therefore  he  warrants  the  title,  un- 
less it  be  ^hown  by  the  facts  and  circumstances  of  the  sale  that 
the  vendor  did  not  intend  to  assert  ownership,  but  only  to  trans- 
fer such  interest  as  he  might  have  in  the  chattel  sold.  Cogar  v. 
Lumber  Co,,  256. 

SECURED  CREDITORS.     See  Assignmeni. 

SET-OFF. 

1.  A  party  may  plead  or  not  plead  a  set-off,  as  he  prefers.  If  he 
does  not  do  so,  the  judgment  or  decree  does  not  affect  it.  Ken- 
nedy V.  Davisson,  483. 

2.  The  distinction  t>etween  payment  and  set-off  is  that  a  payment 
is,  by  consent  of  parties,  express  or  implied,  appropriated  to 
the  discharge  of  the  debt,  in  whole  or  in  part.     Jd, 

3.  What  was  at  first  a  set-off  may,  by  agreement  of  the  parties 
applying  it,  be  transformed  into  a  payment.     Id, 

See  Equity  4;  Res  Judicata  3. 

SPECIFIC  PERFORMANCE. 

1.  If  an  answer  admits  an  oral  contract  for  the  sale  of  land,  the 
same,  or  substantially  the  same,  as  that  alleged  in  a  bill,  and 
the  statute  of  frauds  is  not  relied  upon  as  a  defense,  no  proof  of 
the  contract,  or  of  delivery  of  possesion  under  it,  is  required,  and 
no  writing  is  required  to  attest  the  contract.  Cunningham,  v. 
Cunningham, 

2.  A  contract,  written  or  oral,  for  the  sale  of  land,  may  be  orally  re- 
scinded; but  mere  oral  recision  does  not  devest  the  party  of  his 
estate  or  bar  him  of  specific  performance,  without  destruction  of 
the  written  contract,  or,  if  oral,  surrender  of  possession.     Id, 

3.  Oral  waiver  or  abandonment  of  an  oral  contract  for  the  purchase 
of  land  will,  in  equity,  defeat  specific  performance  asked  by  the 


xxxviii  Index.  [46 

SPECIFIC  PERFORMANCE— 0?«/iVftf<rrf. 

purchaser,  if  possession  be  surrendered   to  the    vendor,    but  not 
otherwise.    ///.,  2. 

4.  An  oral  waiver  of  contract,  oral  or  written,  to  defeat  specific  per- 
formance sought  by  the  purchaser,  must  be  clear,  positive,  and 
above  suspicion,  and,  besides,  cannot  be  proven  by  mere  loose, 
casual  conversation.    /^.,  2. 

5.  A  court  of  equity  will  not  enforce  a  parol  contract  for  the  sale 
of  land  unless  the  terms  thereof  are  made  certain  and  definite, 
and  in  all  respects  placed  beyond  the  bounds  of  mere  conjecture 
by  full  and  clear  proof.     Development  Co,  v.  Thomburg^  99. 

6.  A  plaintiff  seeking-  specific  performance  of  such  parol  contract 
must  rely  upon  his  own  acts  of  part  performance,  and  not  on  the 
repudiated  acts  of  the  defendants,  or  the  person  under  whom  the 
defendants  claim.     Id, 

7.  Possession,  to  be  sufficient  to  sustain  a  suit  for  specific  per- 
formance of  a  parol  contract,  must  be  actual,  op»en,  notorious,  ex- 
clusive, and  continuous  under  the  delivery  of  the  plaintiff.  Con- 
structive possession  of  vacant  town  lots  is  not  sufficient.  Such 
possession  remains  with  the  legal  title.     Id, 

STATUTE  OF  LIMITATIONS. 

1.  Money  deposited  by  one  person  with  another  to  be  paid  to  a 
third,  and  not  paid,  does  not  create  a  trust  cognizable  only  in 
equity,  not  subject  to  the  statute  of  limitations,  but  is  only  a  le- 
gal demand,  and  subject  to  the  statute.     Burbridge  v.  Sadler,  39. 

2.  A  claim  for  compensation  for  deficiency  in  quantity  of  land  con- 
veyed by  deed,  where  the  purchase  money  has  been  paid,  is  a 
mere  personal  demand,  not  cognizable  only  inequity,  but  at  law, 
and  is  subject  to  the  statute  of  limitations.     Id, 

3.  Where  a  deed  from  a. husband  to  his  wife  is  attacked  as  volun- 
tary, and  for  that  cause  only,  by  a  bill  in  equity  by  a  judgment 
creditor,  such  suit  must  be  brought  within  ^^ne,  years  after  the 
deed  was  executed  and  delivered.     Thorn  v.  Sprouse^  225. 

4.  The  bar  of  the  statute  of  limitations  not  only  defeats  the  remedy, 
but  devests  the  title,  and  confers  it  upon  the  adverse  holder. 
Ad  kins  V.  Spurlock,  139. 

5.  The  statute  of  limitations  runs  against  the  State  and  municipal 
corporations,  as  against  individuals  in  all  similar  cases.  Rals' 
ton  V.  Town  of  Weston,  544. 

6.  The  opinions  of  the  judges  of  this  Court  in  the  cases  of  City  oj 
Wheeling  v.  Campbell,  12  W.  Va.  36,  Forsyth  v.  City  of  Wheeling, 
19  W.  Va.  318,  and  Teass  v.  City  of  St,  Albans,  38  W,  Va.  1,  in 
so  far  as  they  hold  that  the  public  easement  in  the  public  high- 
ways of  this  State  is  subject  to  the  bar  of  the  statute  of  limita- 
tions, are  disapproved.     Id, 

See  Death  by  Wrongful  Act;  Dower, 

STENOGRAPHER.     See  Writ  of  Error  3. 


W.Va.]  Index.  xxxix 

SUBROGATION. 

1.  Where  land  is  sold  by  a  special  commissioner,  who  takes  notes, 
with  sureties,  for  the  deferred  installments,  and  the  purchaser 
failing  to  pay  said  purchase  money  notes,  or  any  of  tl^em,  said 
s|>ecial  commissioner  takes  judgment  on  said  note  or  notes  against 
the  purchaser  and  his  sureties,  and  one  of  the  sureties  against 
whom  judgment  is  taken  pays  off  said  judgment,  he  will  thereby 
be  entitled  to  be  subrogated  to  the  liens  created  by  taking  said 
judgments  and  docketing  same,  not  only  against  the  land  so  sold, 
but  any  other  real  estate  owned  by  said  purchaser,  situated  in 
the  county  in  which  such  judgment  is  docketed.  Woods  v.  Doug- 
las, 657. 

2.  The  right  of  subrogation  thus  acquired  will  entitle  such  surety 
so  paying  said  judgment  to  priority  over  a  trust  lien  executed 
and  recorded  on  other  real  estate  situated  in  said  county  after 
such  judgement  was  recovered  and  docketed,  should  it  become 
necessary  to  resort  to  it  for  satisfaction.     Id. 

SUIT  AGAINST  THE  STATE.     See  Constitutional  Law, 

STREETS. 

It  is  not  the  duty  of  towns  to  provide  streets  which  shall  be  safe  for 
runaway  or  unmanageable  horses,  or  such  as  have  escaped  from 
the  control  of  their  drivers  without  the  fault  of  the  town.  Hun- 
gennan  v.  City  of  Wheelings  761. 

SUMMONS. 

Upon  a  writ  of  certiorari  from   a  judgment  of  a  justice,  the   circuit 

court  may  allow  the  return  on  the  summons  issued  by  the  justice 

to  be  amended.     Lumber  Co.  v.  Brooks^  732, 

See  Action;  Attachment  8. 

SURETYSHIP. 

1.  The  defense  by  a  surety  that  he  has  been  discharged^by  indul- 
gence to  the  principal,  or  by  a  surrender  of  a  security  for  the 
debt,  may  be  made  in  a  court  of  law,  where  the  debt  is  not  under 
seal,  but  where  it  is  under  seal  such  defense  can  be  made  only  in 
equity.    Parsons  v.  Harrold,  122. 

2.  Actual  payment  of  usurious  or  legal  interest  in  advance  is  a  j«/^ 
y?a>«/ consideration  to  make  valid  a  contract  to  extend  payment 
of  a  debt,  so  as  to  discharge  a  surety,  but  a  mere  naked  unexe- 
cuted agreement  to  pay  such  interest  will  not  discharge  a  sure- 
ty.    Id. 

3.  To  release  a  surety  by  indulgence  of  the  principal  or  by  surrend- 
er of  a  security  for  the  debt,  the  creditor  must  know,  when  he 
agrees  to  indulge  or  surrenders  the  security,  that  the  party  is 
a  surety.     Id. 

4.  If  indulgence  be  granted  a  principal  debtor,  with  consent  of  the 
surety,  or  if  with  knowledge  of  past  agreement  to  indulge,  the 
surety  promises  payment,  such  indulgence  will  |not  release 
him.     Id, 

See  Note. 
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SUPREME  COURT  OF  APPEALS. 

In  an  action  of  detinue  for  the  recovery  of  specific  personal  prop- 
erty, the  damag'es  recovered  for  the  detention  of  the  property 
will  be  added  to  the  alternative  value,  named  in  the  judgment, 
of  the  property  recovered,  in  deciding  the  question  of  jurisdic- 
tion in  this  Court,  under  section  4,  chapter  113,  of  the  Code. 
Davis  v.  Webbf  6. 

TAXATION. 

1.  In  such  cases  failure  to  enter  and  pay  taxes  due  on  land  for 
^\^  successive  years,  as  required  by  statute,  caused  the  forfeit- 
ure of  such  land  to  become  complete  and  absolute,  and  no  in- 
quisition, judicial  proceeding-,  or  inquest  or  finding  of  any  kind 
was  necessary  to  consummate  such  forfeiture.  Stat^  v.  Swann^ 
129, 

2.  The  object  of  the  State  is  to  collect  from  every  one  who  claims 
title  to  land  the  taxes  thereon,  at  a  fair  cash  valuation.  State  v. 
Low,  451. 

3.  Where  there  is  privity  of  title,  one  payment  of  taxes  is  sufficient 
and  full  satisfaction,  whether  the  land  is  charged  as  a  whole 
in  the  name  of  one,  or  the  various  interests  separated  and 
charged  to  the  respective  owners,  dividing  the  valuation  equita- 
bly between  or  among  them  as  provided  in  section  25,  chapter  29, 
Code.    Jd, 

4.  Where  a  grantor  conveys  the  gas  and  oil  in  a  tract  of  land  and 
the  assessor  fails  to  charge  the  interest  so  conveyed  on  the  land 
book  in  the  name  of  the  grantee,  for  taxation,  with  its  equitable 
proportion  of  the  valuation  of  the  land  of  which  it  is  a  part,  as 
provided  by  said  section  25,  and  the  land  remains  charged  as  a 
whole  to  the  grantor  at  the  full  valuation,  and  he  keeps  the  taxes 
paid  thereon,  there  can  t>e  no  forfeiture  of  such  gas  and  oil  in- 
terest for  nonentry  for  five  years  in  the  name  of  the  grantee.     Id, 

b.  Where  a  life  tenant  and  the  remainder-man  are  in  possession 
of  rieal  estate  which  is  assessed  in  the  name  of  the  remainder- 
man, and  the  taxes  are  paid  by  him,  the  estate  of  said  life  ten- 
ant will  not  be  forfeited  to  the  State  by  reason  of  his  failure  to 
have  said  life  estate  assessed  on  the  land  books,  or  to  pay  the 
taxes  thereon.     McDougal  v.  Musgrave,  509. 

TAX  DEED. 

1.  A  bill  in  chancery,  filed  for  the  purpose  of  setting  aside  a  tax 
deed  for  mere  irregularities,  which  fails  to  allege  sufficient  stat- 
utory grounds  therefor  is  demurrable.  Gerke  Brewing  Company 
V.  SL  Clair,  93. 

2.  Under  the  provisions  of  chapter  31  of  the  Code  relating  to  the  sale 
of  real  estate  for  taxes,  there  are  only  two  classes  of  cases  in 
which  tax  deeds  free  from  fraud,  duly  executed  and  recorded,  can 
be  set  aside:  (1)  Where  irregularities  appear  on  the  face  of  the 
record  in  the  office  of  the  clerk  of  the  county  court,  such  as  ma- 
terially prejudice  and  mislead  the  owner  of  the  real  estate  sold  as 
to  what  portion  of  his  real  estate  was   sold,  and  when,  and  for 
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what  years,  or  the  name  of  the  purchaser  thereof.  Code,  chapter 
31  section  25.  (2)  When  the  taxes  are  not  in  arrear,  but  have 
been  once  paid.    Id.  ss.  26,  27.     Id, 

TAX  SALES. 

A  case  in  which  the  questions  arising-  were  discussed  and  adjudi- 
cated in  Winning  v.  Eakin^  44  W.  Va  19;  Nuzum  v.  McEl- 
downyy  207. 

TELEGRAPH  COMPANIES. 

1.  A  teleg-raph  company  has  the  right  to  provide  reasonable  regula- 
tions as  to  the  hours  during  which  its  offices  shall  be  op>en  for 
the  transmission  and  delivery  of  messages;  the  reasonableness  of 
the  regulation  varying  with  character  of  the  locality  where  the 
particular  office  is  situated,  and  ordinarily  being  a  question  for 
the  court.     Davis  v.  Telegraph  Co,  48. 

2.  Where  there  is  no  averment  or  proof  that  a  telegraph  company, 
in  failing  to  deliver  a  message  promptly,  acted  wantonly  or  op- 
pressively, or  with  such  malice  as  implied  a  spirit  of  mischief  or 
criminal  indifference  to  civil  obligations,  the  jury  is  not  war- 
ranted, in  a  suit  against  such  company  for  damages  for  such 
failure,  in  awarding  punitive  or  vindictive  damage.     Id. 

3.  Where  a  suit  for  damages  against  a  telegraph  company  is  pred- 
icated upon  the  alleged  fact  that  the  delay  in  the  transmission 
and  delivery  of  a  message  prevented  plaintiff  from  attending  the 
burial  of  his  mother,  and  the  proof  shows  that  the  message  was 
received  at  1  o'clock,  A.  M.,  and  was  delivered  promptly  at  the 
beginning  of  office  hours  in  the  morning,  which  message  was  so 
uncertain  and  vague  as  to  fail  to  inform  plaintiff  of  his  mother's 
death,  so  that  he  was  compelled  to  wire  repeatedly  before  ascer- 
taining the  fact,  and  after  receiving  the  message  he  could  have 
attended  the  funeral  if  he  had  acted  promptly,  he  can  recover  no 
damages  in  such  action.     Id.,  49. 

TITLE.     See  Equity  1;  General  Warranty;  Vendor  and  Vendee  Z, 

TRESPASS  ON  THE  CASE. 

1.  In  an  action  of  trespass  on  the  case  for  damage  to  a  lot  situated 
in  a  town  by  reason  of  change  of  the  grade  in  front  of  it,  the  de- 
fendant may  show,  under  the  general  issue,  that  the  plaintiff 
agreed,  at  the  time  the  grade  was  being  changed,  that,  if  defend- 
ant laid  a  sewer  through  his  lot  to  a  point  indicated  by  him,  he 
would  claim  no  damage  by  reason  of  such  change,  and  may  also 
show  that  said  sewer  was  constructed  in  accordance  with  the 
agreement,  and  accepted  by  the  plaintiff.  Ridgeley  v.  Town  of 
West  Fairmont t  445. 

2.  In  an  action  of  trespass  on  the  case  to  recover  damage  of  the 
character  asserted  in  this  case,  the  defendant  may  give  in  evi- 
dence, under  the  general  issue,  a  release,  or  accord  and  satis- 
faction, or  whatever  would,  in  equity  and  good  conscience,  ac- 
cording to  the  existing  circumstances,  preclude  the  plaintiff  from 
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recovering",  as  any  matters  which  operate  a  discharge  of  the 
cause  of  action  or  any  justification  or  excuse.  By  this  plea,  all 
the  material  averments  of  the  declaration  are  put  in  issue.     Id, 

TRUSTEE.     See  Corporation  10;  Equity  1. 

USURY. 

1.  The  defense  of  usury  is  personal  to  the  debtor.  Smith  v.  McMil- 
lan^ 577. 

2.  One  who  purchases  land  that  is  under  a  deed  of  trust  for  a 
usurious  debt  cannot  set  up  the  usury  against  that  debt.     Id, 

3.  Where  a  stranger  assumes  to  pay  a  usurious  debt  of  another,  the 
intervention  of  this  stranger  purges  the  usury,  and  he  cannot  set 
it  up  against  his  obligation  to  -pdi^.     Id, 

4.  If  one  buy  land  that  is  under  a  deed  of  trust  for  a  usurious  debt, 
and  is  allowed  out  of  the  purchase  money  a  sum  to  pay  the  debt, 
including  the  usury,  he  cannot  discount  the  amount  by  setting  up 
the  usury.     Id, 

See  Injunction  4. 

VENDOR  AND  VENDEE. 

1.  If  a  vendor,  to  secure  a  good  bargain,  knowingly  conceals  or 
misrepresents  defects  and  incumbrances  on  his  title  to  a  tract  of 
land,  and  thereby  induces  the  vendee  to  enter  into  a  written  con- 
tract for  the  purchase  of  such  land,  on  the  application  of  such 
vendee,  promptly  made  on  the  discovery  of  such  defects  or  incum- 
brances, a  court  of  equity  will  rescind  such  contract.  Spencer 
V.  Sandusky^  582. 

2.  A  vendor  who  knowingly  conceals  or  misrepresents  the  state  of 
his  title,  as  to  defects  therein  or  incumbrances  against  the  same, 
will  not  be  granted  specific  performance  of  his  contract,  even 
though,  after  suit  brought,  such  defects  are  cured  and  such  in- 
cumbrances removed,  if  at  the  time  of  the  hearing  the  vendee  ob- 
jects thereto,  and  asks  to  be  relieved  from  such  contract.    Id. 

3.  A  vendee  for  value,  purchasing  a  good  title  cannot  be  compelled 
to  accept  a  litigious  or  clouded  title,  if  there  is  reasonable  ground 
to  apprehend  litigation  with  regard  thereto,  although  the  same 
may  be  satisfactory  to  a  lawyer  or  speculator.  Having  paid  a 
gxxxi  price  therefor,  the  vendee  has  the  right  to  demand  a  quiet 
title.     Id, 

4.  If  a  vendor  fails  to  make  a  good  general  warranty  deed,  free 
from  all  incumbrances,  at  the  fixed  time  agreed  upon  for  the  con- 
summation of  the  sale,  because  of  such  incumbrances  the  ven- 
dees have  the  right  to  abandon  their  purchase  and  cancel  their 
contract;  and,  if  the  vendor  refuses  to  place  them  in  statu  quo, 
they  may  apply  to  a  court  of  equity  for  relief.  Parsons  v. 
Smith,  728. 

VENDOR'S  LEIN. 

1.  T.  J.  and  A.  E.  J.  jointly  exchanged  farms  with  M.,  taking  M.'s 
land  at  an  estimated  price  of  seventeen  thousand  one  hundred  and 
fifty  dollars,  to   be  regulated   by   survey   as  to  number  of  acres, 
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and  taking  M.'s  bond  for  two  thousands  eight  hundred  dollars, 
^\e  thousand  dollars,  and  seven  thousand  dollars  difference,  re- 
serving a  lien  therefor  on  the  lands  conveyed  by  them  to  M.  The 
sale  to  M.  at  the  price  named  thirty -two  thousand  five  hundred 
dollars,  was  conditioned  on  M.  making  sale  of  same  at  that 
price  within  a  few  days  to  C.  The  seven  thousand  dollars  bond 
was  turned  over  to  T.  J.  for  his  interest  in  the  lands  convej'ed, 
and  secured  by  said  vendor's  li«i.  M.  failed  to  make  the  sale  to 
C  Another  contract  was  entered  into  between  A.  E.  J.  and  M., 
with  which  T.  J,  had  nothing  to  do,  whereby  the  two  thousand 
•eight  hundred  dollars  and  five  thousand  dollars  bonds  were  re- 
turned to  M.,  and  A.  £.  J.  was  to  pay  M.  two  thousand  dollars, 
difference  between  his  land  and  M.'s,  which  was  conveyed  to  A. 
E.  J.,  and  gave  to  M.  his  bond  for  two  thousand  dollars,  which 
M.  assigned  to  T.  J.,  to  apply  as  a  credit  on  the  seven  thousand 
<lollar  bond  held  by  P.  J.  Said  last  contract  says  nothing  about 
a  survey  of  M.'s  land  to  ascertain  the  acreage.  T,  J.  brought 
his  suit  against  M.  to  enforce  his  vendor's  lien.  M  filed  his  an- 
swer in  the  nature  of  a  cross  bill,  and  prayed  that  T.  J.  be  re- 
quired to  amend  his  bill,  making  A  E.  J.  a  party  thereto,  and 
that  he  be  required  to  answer  his  cross  bill,  and  that  the  differ- 
ences between  M.  and  A.  E.  J.  be  adjudicated  therein,  and  thus 
effect  the  claim  of  T.  J.  The  bill  was  so  amended  by  order  of 
the  court.  A.  E.  J.  answered.  Depositions  were  taken,  and  at 
the  hearing  decree  was  rendered,  enforcing  the  lien  of  T.  J.,  and 
the  court  went  further,  and  ascertained  that,  by  the  payment  of 
said  bond  of  two  thousand  dollars,  the  said  A.  E.  J.  had  over- 
paid M.  by  the  sum  of  eight  hundred  and  ninety-six  dollars,  and 
dismissed  defendant's  cross  bill.  Held,  the  court  erred  only  in 
ascertaining  that  A.  E.  J.  had  overpaid,  contrary  to  his  own 
contention  that  he  was  to  pay  the  two  thousand  dollars  differ- 
ence between  lands  transferred,  without  any  reference  to  surveys 
to  ascertain  the  number  of  acres.    Johnson  v.  Mann,  273. 

2.  Burbridge,  owing  Lee  a  lien  reserved  in  the  deed  of  land  to  her, 
conveys  the  land  to  Sadler,  and  as  part  payment,  Sadler  conveys 
to  Burbridge  other  land,  and  in  the  deed  charges  this  land  with 
a  lien  to  indemnify  Sadler  against  the  lien  of  Lee.  Burbridge 
pays  to  Sadler  money,  with  the  agreement  that  Sadler  shall  pay 
it  on  Lee's  lien.  Sadler  fails  to  pay  it.  Such  payment  relieves 
Burbridge's  land  from  the  lien  for  Sadler's  indemnity,  and  re- 
quires Sadler's  land  to  pay  the  lien  of  Lee;  and  the  right  to 
claim  such  money  as  a  discharge  of  the  lien  for  indemnity  is  not 
subject  to  the  statute  of  limitations,  up  to  the  amount  of  the  lien 
of  Lee,  but  beyond  that  it  is  subject  to  the  statute.  Burbridge  v. 
Sadler,  39. 
See  Presumption  of  Payment, 

VERDICT. 

1.     Where  two  matters  are  submitted  to  a  jury,  one  of  them   improp- 
erlj'  submited,  and  evidence  is  given  pertinent  alone  to  that  im- 
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properly  submited,  such  improper  submission  to  the  jury,  and 
the  evidence  thereon  will  not  affect  the  verdict  on  the  matter 
properly  before  the  jury,  where  the  matters  are  distinct,  and  it 
appears  that  such  improper  submission  and  evidence  did  not 
confuse  the  jury  or  operate  to  the  prejudice  of  the  party  upon 
the  issue  properly  before  the  jury.    Miller  v.  Whitey  68 . 

2.  A  verdict  plainly  and  decidedly  contrary  to  the  decided  pre- 
ponderance of  the  evidenee,  or  contrary  to  the  law  upon  admit- 
ted, or  indubitably  established  facts,  under  the  evidence,  should 
be  set  aside.     Id. 

3.  A  verdict  of  a  jury  is  taken  to  be  correct,  in  an  appellate  court, 
where  the  record  contains  no  evidence  before  the  jury.  Lumber 
Co,  v.  BrookSy  732. 

WARRANTY  DEED. 

1.  A  g^eneral  warranty  deed,  without  limitation,  reservation,  or  ex- 
ception conveys  all  the  grantor's  right,  title  and  interest,  both 
leg'al  and  equitable,  in  and  to  the  property  embraced  therein,  in- 
cluding- the  right  of  retention  of  the  title  to  secure  the  unpaid 
purchase  money  due  and  owing  from  a  prior  recorded  title-bond 
purchaser  of  an  undivided  interest  in  such  property,  and  oper- 
ates as  a  transfer  of  such  unpaid  purchase  money  to  the  grantee; 
and  after  due  recordation  of  such  deed,  and  notice  thereof,  such 
title-bond  purchaser  cannot  pay  such  unpaid  purchase  money  to 
his  vendor,  the  grantor  in  such  absolute  deed,  except  at  his  own 

*  risk  and  peril,  but  must  pay  the  same  to  the  grantee  before  he 
can  demand  conveyance  of  the  retained  legal  title.  Turk  v. 
SkileSy  45  W.  Va.  82;  B,  &  L,  Ass'n  v.  PagCy  303. 

2.  It  is  a  fraud  upon  the  grantee  in  such  deed,  after  delivery  and 
recordation  thereof,  for  the  grantor  to  receive  payment  of  such  un- 
paid purchase  money;  and  such  title-bond  purchaser  must  take 
notice  of  the  recorded  condition  of  the  legal  title,  and  he  cannot 
take  advantage  of  such  fraud  without  becoming  a  participant 
therein.     Id, 

See  General  Warranty. 

WAIVER.     See  Motion  to  Exclude  Evidence, 
WAY  OF  NECESSITY.     See  Easement  1,  2. 

WASTE.     ^>^  Equity  Jurisdiction   1. 

WITNESS. 

Persons  who  are  directors  and  stockholders  of  a  coporation  are 
incompetent  to  testify  against  the  administrator  and  heirs  at  law 
of  a  deceased  person  in  favor  of  such  corporation  as  to  any  com- 
munication or  transaction  had  with  such  deceased  person  in 
their  official  capacity  as  such  directors,  unless  such  administra- 
tor and  heirs  at  law  are  examined  as  to  such  communication 
or  transaction  in  their  own  behalf  or  the  testimony  of  such  de- 
ceased person  touching  the  same  is  given  in  evidence.  Develop- 
ment Co,  V.  Thornburgy  99. 
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WRIT  OF  ERROR. 

1.  A  writ  of  error  lies  to  the  order  of  the  circuit  court  reversing  the 
judj^ent  of  a  justice,  and  setting-  aside  the  verdict  of  a  jury  on 
which  such  judgment  is  founded;  and  directing  a  trial  de  novo. 
Such  writ  will  not  be  sustained  by  this  Court  unless  such  circuit 
court  has  plainly  erred,  but  the  judgment  will  be  affirmed. 
Cleavenger  v.  Rohrbaugh,  148. 

2.  A  writ  of  error  to  a  judgment  of  the  circuit  court  for  alleged 
errors  involving  the  evidence  alone,  and  which  is  not  certified  or 
in  any  manner  made  part  of  the  record,  will  be  dismissed,  as  im- 
providently  awarded.     Craft  v.  Manity  478. 

3.  Where  a  claim  against  the  State  for  services  rendered,  as  short- 
hand reporter,  in  a  criminal  case,  has  been  allowed  by  the  cir- 
cuit court  in  which  the  case  was  tried,  and  been  certified  to  the 
auditor  for  payment,  by  whom  a  portion  of  the  claim  is  allowed, 
and  the  residue  refused,  and  the  holder  of  the  claim  applies  by 
petition,  under  section  1  of  chapter  37  of  the  Code,  to  the  circuit 
court,  to  have  the  claim  audited  and  adjusted,  a  writ  of  error  will 
not  lie  to  this  Court  from  the  action  of  the  circuit  court  on  said 
petition.     Robinson  v.  La  Follette^  565. 
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